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INTRODUCTION 


HIS REPorT will be in three parts, the first part containing 
T a narration of the proceedings before the Commission, with an 
account of some of the petitions presented to it andthe orders 
passed thereon, and the second and the third parts with the answers 


respectively to the first and the second questions which the Commission 
has been directed to inquire into and report. 


2. Before, however, commencing the narration of the proceed- 

ings before the Commission, it would be convenient to makea few: . 
prefatory remarks. These proceedings fall into three distinct periods. 
The first which one might call the preliminary stage, was concerned with ~ 
the steps taken to get before it the case of the two parties—the 
Government and Mr. Bakshi Ghulam Mohammad, whom on 
. the ground of convenience I shall in this report refer as the 
Respondent, in the form of statements with affidavits and 
documents in support. This period lasted fromthe beginning of 
February 1965 to the Ist week of September of that year. During 
this period I held 23 sittings mostly at Srinagar. At these sittings 
T heard the parties as to whether a prima facie case had been made out, 
to justify calling on the respondent to answer the charges made in the 
’ several allegations, and after rejecting two of the charges contained in 
allegations 8 and 28, directed the respondent to file his replies to the 
rest. of the 36 allegations. In compliance with my orders the 
respondent and the others to whom Notices had been given under 
Rule 6(1) (a) of the Rules under the Jammu & Kashmir Com- 
mission of Inquiry Act, filed replies to all the allegations except 
ul regard to allegation 1 for which they had time till the Ist 
December, 1965. In the course of their replies the respondent 
and others referredto and called for the production of several 
files and documents and directions were given for their production and 
most of these were produced. I also disposed of during this period 43 
miscellaneous petitions, these being mainly by the respondent for 
directing the Government to produce documents in addition to those 


which they themselves had produced in support of their case or for 
extension of time to file his replies. 


3. Onthe 7th August, 1965, after hearing counsel on both sides, 
I finalised the procedure that I proposed to follow at the stage of the 
final hearing and the manner in which and the evidence by which facts 
which were in controversy between the parties could be proved. Onthe 
same date at the request of both the parties I fixed by another order, the 
6th September 1965 as the date on which the final hearing in the inquiry 
as regards the charges into what has been referred to as the ‘‘Transport 
Group”’ was to commence. But onthe Ist September, 1965 the respond- 
dent filed a petition in the State High Court for the issue of a writ 
of certiorari to quash the notification constituting the Commission as 
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well as its proceedings and obtained orders regarding the stay of the 
hearing which had been fixed to the 6th of September, 1965. With this 
the first period of the Commission’s proceedings came to an‘end. 


4. The second period of the Commission’s life was taken up 
with the proceedings in the High Court. When notice of the writ _peti- 
tion was served on me, I filed a statement before the Court agreeing 
to abide by such orders as might be passed. The proceedings before 
the High Court lasted from September 1965 to the 27th December 1965 
when the learned judges acceded to the prayers contained in the petition 


and quashed the notification SRO-39 of 1965 as well as the proceedings. — 


of the Commission under the said notification. From the decision of the 
High Court, the Government of Jammu and Kashmir took the matter 
in appeal to the Supreme Court after having obtained a certificate from 
the High Court, that the case was a fit one for appeal. The Supreme 
Court heard the appeal in April, 1966 and the judgement of the Court 
was pronounced on the 6th of May, 1966 when reversing the judge- 
ment of the High Court the writ petition of the respondent was direc- 
ted to be dismissed. Thus the work of the Commission stood suspended 
for over nearly 9 months. 


5. The third stage of the Commission’s work commenced from 
the middle of May 1966 when I resumed the enquiry at the point 
where it had to be stopped. During this period I took up the final 
hearing as regards the several allegations set out in the notification. 
The respondent who during the first stage of the Commission’s work 
appeared through several counsel and actively co-operated with me by 
taking part in the proceedings, filing replies to the several charges 
against him and by calling my attention to files and documents which 
were said to support his defence, refrained from participating inthe in- 
quiry during this third stage. The details of the attitude adopted by the 
respondent from time to time during this stage is set out in extenso in 
the first part of the report and is, therefore, not dealt with here. I 
should, however, add that it has been a matter of the greatest regret to 
me that the respondent should have chosen not to appear before me, 
thus depriving me of the assistance whichI would otherwise have had 

from the arguments and points which his counsel] might have placed be- 
fore me in support of his defence though I must add that I have done 
everything possible to ensure that he was not prejudiced by his ab- 
sence, as I believe my report would show. The efforts Itook to 
persuade the respondent to appear before me and assist me at 
the final stages of the enquiry are fully set out in the order that! 
passed on an application by him filed after the close of the hearing an 
this order I have included in Annexure III to Part I, 


_ 6 During this third period which was concerned with the final 
hearing, the Commission sat on 84 days to hear counsel for the Gover: 
ment. The number of allegations on which arguments were addresse 
was 35, out of the 38 listed in the notification. This wasfbecause _ be- 
sides two of the allegations—those numbered 8 and 28—which had bee? 
rejected by me even at the preliminary stage—that numbered 13—Wwas 
given up by Government during the final hearing, for the reason that the 

documents on which alone they could present their case, might n° 
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be sufficient to establish the misconduct which they charged against 
the respondent. 


7. No doubt several of the allegations consisted of a single char- 
ge, but there were quite a number which included ina single Allegation 
several charges. Thus Allegation 2 related to charge of coercion, 
intimidation and fraud practised on 40 tiller owners by which they were 
forced to part with their lands by coercion and undue influence for an 
undervalue and these owners had between themselves executed as many 
as28saledeeds. Similar wasthecase of Allegation3, where as many 
as 45 items of property were stated to have been encroached upon. 
Though there were common points between the cases of the several tiller 
owners in Allegation 2 and between the several trespasses and 
encroachments in Allegation 3, the evidence in regard to each 
group had to be separately considered before a conclusion 
in regard to it could be reached. Such was the case also with 
Allegation 12 where there were 20 independent allotments 
of house sites whose propriety was called in question and 
Allegation 14 where really six charges were included. In Allegation 15 
there were four, in Allegations 16 and 31 three and in Allegations 19 and 
32 there were two each. Thus though the Allegations to be considered 
were only 35, in reality they were more than doublethat number. There 
were as many as 443 affidavits originally filed on the side of the 
; Government besides some more filed to meet the defence case. There 

were nearly fifty affidavits filed by the defence. The number of docu- 
ments filed in support of the 35 allegations which were pressed by 
Government were as many as 1569, though a few of them—not over 50 
—might have been filed in more than one allegation. What were annexed 
to the statements of case in respect of each allegation and are there- 
fore included in this number were mostly photostats of certain pages 
from the files which consisted of letters, memoranda, noting etc. on 
files. These were arranged in serial order and were assigned numbers 
and in the affidavits and statements of case were referred to by 
those numbers, though occasionally the file numbers and_ their 
particular pages were also cited. 


8. On the ground of convenience I propose to refer in 
the body of the report to the documents filed by the numbers 
assigned to them in the statement of case and in Which they 
were arranged in the folders filed by Government in respect of 
each allegation. It is only in cases where it is necessary to refer 
to other portions of the files from which the documents have been 
taken, that I shall be referring to the file number. Government 
When filing their statements of case in respect of each allegation 
gathered these statements with the affidavits and documents on which 
they rested their case into separate folders and filed two sets of these 
folders in respect of each allegation besides serving a folder containing 
Coples of statement of case and affidavits onthe respondent as wellas on 
those to whom notices were issued under Rule 6(1)(a) of the Jammu 
and Kashmir Commissions of Inquiry Act. I made available to the 
Tespondent one of the sets of photostat copies of documents to enable 

im and his counsel te Peruse them even before the preliminary hearing 
and in cases where notices were directed to be issued to him to file his 


Leva 
answer, these sets of documents remained with him till he filed his replies 


after which alone they were returned. 


9, As most of the documents included in the folders had been taken 
from the relevant Government files, I have had to examine the entirety 


of the files themselves from which these “‘documents” were selected, - 


both for the reason that this was necessary to appreciate the “documents” 
in their proper context, but also because, the respondent in his reply 
in regard to several of the charges had stated that a perusal] of the 
entire files might throw a diflerent complexion or explain son.e of the 
documents of which copies had been included in the folders. Besides, 
the respondent called for in his replies the production of several files 
and these having been produced had to be examined by me to see if 
they supported the defence—a task which I had to undertake because 
of the absence of the respondent at the stage of the final arguments. 


In view of this mass of material I consider that the time taken for these 


hearings should be considered very short. In this connection reference 
should also be made to the fact that several affidavits filed on behalf 
of the Government as also the very long replies of the respondent _and 
those supporting him had to be read out and explained, and consider- 
ing this feature it must be said that the hearing was completed most 


expeditiously. 


10. Before concluding these introductory remarks I consider 
that I should add a word about the procedure adopted and the 
materials on the basis of which I would be recording my findings on the 
several allegations in parts II and III of the report. 


11. As would be seen from the narrative contained in Part I, 
the procedure which I proposed to adopt as regards the requirement 


of oral evidence, has been set out in an order passed and directions _ 


issued on the 7th of August, 1965 (the text of which is set out. as 
Annexure I at the end of Part I) which I tried to explain in an order 
passed on the 11th July, 1966 (vide Annexure II) on a petition for 
clarification filed by the respondent. Though the Supreme Court had 
ruled in general terms that I was free to adopt such procedure. as 
I considered proper and calculated to render justice to the parties, 
I felt that there was no need for departing from what I had laid down in 
my earlier directions as regards the Scope of oral evidence required to 
be led by either party. By virtue of this ruling and this procedure 
laid down, if the Government desired to base their case as regards any 
allegation on any material other than the official files or other unim- 
peached documentary evidence or inferences which would necessarily 
be drawn from these documents, they were at liberty to lead oral evidence: 
The same, of course, applied to the respondent. At the hearing on the 
16th August, 1966 I pointed out, that in respect of some of the charges 
regarding which the documentary material was placed before meé; 
that if there was any lacuna in the documentary evidence, I would hold 
the charge not proved in the absence of oral evidence to substantiate 
what had been Stated in the affidavits in support of the statement 9% 
the case on which reliance had been placed at the stage of the preliminary 
hearing. Mr. Khambata learned counsel for the Government stated 
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that he would consider his position and let me know if Government 
intended to lead oral evidence. On the 4th of September, 1966 he 
informed me that Government did not intend to lead oral evidence. 
On that I told him that he could thereafter rely only on the unimpeached 
documentary evidence and that I would refer to the affidavits filed in 
support of the Government case, but only for the purpose of finding out 
(1) if any inference which the Government claimed should be drawn 
from the documents was one in conformity with what was stated in the 
af fidavit and (2) for finding out if there were any admissions made in 
them which would help the defence. All the hearings have proceeded 
only on this basis. 


12. As the respondent did not choose to appear before me at 
the stage of the final hearing, I took it upon myself to put to the learned 
counsel for the Government the defence set up by the respondent in 
respect of each of the charges and desired learned counsel for the 
Government to examine how far the facts as disclosed by the documents 
were consistent with the defence raised. I also insisted on the pro- 
duction and examination of each one of the documents on which reliance 
had been placed by the respondent with a view to see how far those files 
or documents would help the defence or negative the case of the Govern- 
ment. Thus, so far as it lay in my power I put to the learned counsel 
for the Government the defence case and the findings 1 am recording 
in Part III of this report have been reached after this scrutiny and 
examination. 


13. In this connection there is one observation which I consider 
it necessary to make. As regards very many of the allegations, the facts 
were not really challenged but what was in dispute was whether the 
benefit which undoubtedly and I should add admittedly accrued to the 
members of thie family of the respondent or his other relations accrued 
to them in the normal ordinary course of business of Government activity 
or whether it was by virtue of anv abuse of power by the respondent either 
in the shape of a direction by him or by the exploitation of his position 
with his knowledge or connivance. In reaching my findings I have 
taken into account the handicap I was under in that the respondent 
did not appear before me at the final hearing, and that I had not heard 
arguments of his counsel. I therefore tried my very best to under- 
stand his case as set out in his replies and elicited answers from the 
Government to it. Conscious as I am that this would be no substitute 
for arguments by his own counsel, I have exercised the utmost caution in 
reaching my decisions on various charges. Secondly, I have tried not 
to make suspicion, do duty for proof and have recorded findings of 
misconduct against the respondent only in those cases where the proof 
was overwhelming and any alternative innocent explanation, either 
that suggested in the replies or even otherwise was found tobe untenable. — 


14. Under the notification dated the 30th January, 1965 the 
Commission was desired to make its report to the Government on or 
before the 3lst of July, 1965, By this date the Government had just 
filed their statements or case, affidavits and documents in respect of all 
the allegations and the respondent had still considerable time to file his 
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replies in regard to several of the allegations, and naturally there was no 
question even of the final hearing commencing, not to speak of the 
conclusion of the inquiry and the report before that date. ‘T he Govern- 
ment, therefore, by a subsequent notification extended the time for the 
submission of the report to 3lst of December, 1965. As would appear 


September 1965 and the order for Stay passed by the learned judges on that 
petition. There was, therefore, a further extension of the time for the 
submission of the report and this was effected by a notification issued 
on the 31st of December, 1965 extending the time to 30th of June, 1966. 
The judgement of the Supreme Court upholding the validity of the 
notification of the 30th January, 1965 and the legality of the constitution 
of the Commission together with the Propriety of the Proceedings of the 
Commission till that date, was rendered only on the 6th of May, 1966 
and very little could be done by the Commission thereafter before the 
end of June 1966. The term of the Commission was again extended till 
the 31st of January, 1967. The Commission concluded its sittings 
on the 22nd December, 1966 and reserved orders in the inquiry on that 


15. It would thus be seen that the preparation of the report has 

taken me nearly six months—from the end of December 1966 to the 
end of June 1967. But considering the volume of material that I had 
to examine and comment on, I consider this as not too long. Before 
concluding this preface; I should add a word of personal explanation. 
The report as it has emerged has become quite long, I should say longer 
than what I had expected or even intended. There were two principal 
factors which have impelled me to make it so. It would be seen thai 
in respect of some charges I have held the same not established, while in 
the case of some others, I have upheld the case of the Government. 
Where I have held the charge Proved, I considered that in view of the 
respondent not appearing through counsel at the stage of the arguments, 
I should in fairness to the respondent, deal in detail with the documents, 
the inferences which they were capable of yielding as well as his answer 
or explanation and the effect of the documents on which he relied in sup- 
Port of his defence. I have not, therefore, omitted to mention any single 
relevant fact, for or against him, in dealing with the charge. This 
necessarily led to the discussion getting expansive and Contributing to 
the length. In Saying this I have in mind my examination of the charges 
contained in Allegations 12, 29 and 3] which I could not cut short, if 
T had to refer to and deal with al] the documents, Conversely in the 
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to by their counsel. I had consequently to refer to the contents and deal 
with the evidentialy value of every relevant—as distinguished from a 
merely formal—document, and the result is the length it has assumed. I 
have included a fairly detailed table of contents with a comparative table 
which I hope will in some measure mitigate any inconvenicnce which 
the length of this report might cause. I have besides numbering the 
pages, also numbered the paragraphs—which I hope would be found 
convenient in reading through the report. It would be noticcd that 
while the pages have been numbered consecutively, a different mede has 
been adopted for the paragraphs. In regard to Parts I and II they 
have been numbered separately with a prefix of letters A & B to the 
numbers to make their identification easier. In Part III which contains 
the findings on the allegations set out in Schedule II of the notification 
I have adopted a different system. The different allegations having been 
arranged in a chronological and a really logical order with a view to 
enable the history of the fortunes of the respondent’s family being traced, 
they have been assigned different head numbers as in American practice 
and the paragraphs have been treated really as sub-paras_ under these 
numbers. The table of contents which contains besides the references 
to the pages, the head and sub-para numbers would, I believe, assist 
to enable any particular item needed to be picked out easily. Besides 
I have added a comparative table referring to the allcgaticns as in the 


notification and the pages and paragraphs of Part III where the matter 
is dealt with. 


16. Before concluding these prefatory remarks I should be failing 
in my duty if I did not acknowledge the assistance I have derived from 
several quarters which have enabled me to complete my task. First and 
foremost, I must record with appreciation, what I owe to Mr. Khambata 
and Mr. Khanna, counsel for Government who placed befcre me every 
aspect of the Government case. By their thorough study of the files 
and analysis of the documents they were able to throw light on points 
which otherwise looked obscure or irrelevant. Whet particularly 
impressed me was the scrupulous fairness of thcir presentation, and 
conscious as they were that during the stage of the final arguments on tke 
charges, the respondent was not appearing, they never unduly stressed 
any point, but on the other hand explained to me in detail the case of 
the respondent as set out in the replies filed. Besides they exhibited 
quite an amount of patience in analysing at my suggestion, the numerous 
documents and files which the respondent had desired to be produced 
and were produced so that I had the satisfaction that I had perused 
and examined every single document on which the respondent relied as 
helping his defence, as they shared with me the regret I felt in the absence 
of the respondent at the later stages of the inquiry. I should add that 
this greatly helped me to overcome the handicap Iwas under by reason 


of the respondent’s failure to appear through counsel at the stage of the 
arguments. 


é 17. Next, I recall with pleasure the co-operation and assistance 
I derived from Mr. Lok Nath Sharma, who appeared for the respondent 
till the Ist week of September, 1965. During this period, the respon- 
dent had filed replies to all the allegations in regard to which he had 
been called to answer, except to Allegation 1. During the preliminary 
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hearings Mr. Sharma explained to me the lacunae in the case of the 
Government and in some parts the case of the respondent tLcugh no 
formal reply had by then been filed. His extraoz dinarily minute and 
detailed study of the documents and affidavits filed by Government, 
which he placed before me at these sittings, impressed me greatly. His 
courtesy and patience were admirable. I was therefore greatly pained 
and distressed to learn of his sad demise in January, 1966 and before 
the commencement of the proceedings at the sitting of the Commission 
on the 18th May, 1966 I paid a tribute to his services io the Commission 
and my appreciation of them. I am quite certain, that if he had not 
passed away, I would have had the advantage of hearing him at the 
succeeding stages of the inquiry and spared the regret and disappoint- 
ment I felt because of the absence of the respondent at the stage of the 
arguments. 


18. What remains is to acknowledge what I owe to my staff 
who have been loyal, industrious and efficient. J obtained the services 
of Mr. Ailawadi from the Home Ministry of the Government of India 
to be my Secretary and I am happy to record that he and Mr. G. M. 

“ Thakur, as my Personal Assistant, efficiently managed the office and 
attended to the safety and orderliness of the numerous documents that 
were filed by Government. Besides, Mr. Thekur who worked es m 
Secretary from the beginnirg of January to the erd cf June, 1967, did 
his duties with commendable competence and ability, and Ihave deri- 
ved considerable assistance from him. I also derived assistance from the 
other members of the staff€— Mr. T. L. Kaul, Mr. P.N. Saraf and Mr. 
Abdul Hamid Jan—who worked as my. Stenographer, Translator and 
Accountant. I have reserved for special mention Mr. L. R. Venaik, 
Stenographer, whose services were lent to the Commission by the Home 
Ministry, Government of India. He has done most part of the steno- 
graphic work, both during the sittings of the Commission and in the 
drafting of the report. He has given me loyal, ungrudging and cfiicient 
services and but for him I could not have been able to get this report 
ready within the time, it has now been possible. During the last stage 
from May, 1967 to the end of June, 1967 the services of Mr. Harbans 
Lal were made available to the Commission by the Home Ministry to 
work as a Stenographer, and he has rendered me very able and efficient 

service to complete this report. 


19. I am forwarding along with this report 
records :— 


the following 
ie (i) File containing the summa 
sitting of the Commission together with t} 
at such sitting—copies of which were cir 


ry of the proceedings of each 
he directions and orders passed 
culated to the parties. 


(ii) File Containing the miscellaneo 
Government and by the re 


several members. 


eous petitions filed by the 
spondent, seckirg directions in relaticn to 


(ii) File Containing the ordcrs passed on these petitions, 
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(iv) The Supreme Court Paper Book containing the record 
of the proceedings in the High Court in the petition filed by the respondent 
for the issue ofa writ of certiorari to quash the Notification appointing 
the Commission as also the affidavits filed therein along with the judge- 
ment of the High Court on the writ petition. 


(v) A certified copy of the judgement of the Supreme Court 
in the appeal by the State Government against the decision of the High 
Court. 


(vi) The two sets of the folders filed by the Government 
together with the replies and stau:ments of the respondent ard others in 
the several allegations which the Commissicx. was called upen to 
inquire. 
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PART I 
PROCEEDINGS OF THE COMMISSION 


A—l. By a Notification published in tne Jammu and 
Kashmir Government Gazette dated the 30th January, 1965 the 
Government by virtue of the powers vested in them by section 
3 (i)* of the Jammu and Kashmir Commission of Inquiry Act, 
1962, (which will hereafter be referred to as the Act) constituted 
this Commission for the purpose of inquiring into and reporting on 
certain matters of public importance which were specified therein. 
The text of this Notification as corrected by a corrigendum 
reads as follows :— 
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*Section 3. Appointment of Commission—(1) The Government 
may, if it is of opinion that it is necessary so to do, and shall 
if a resulution in this behalf is passed by the Jammu and 
Kashmir State Legislative Assembly or the Jammu and Kashmir 
Legislative Council by notification in the Government 
Gazette, appoint a Commission of Inquiry for the purpose of 
making an inquiry into any definite matter of public importasce 
which shall be specified in the Notification, and performing 
such functions being functions necessary or incidental to the 
inquiry and within such time as miy be so specified in the 
notification, and the Commission so appointed shall make the 
inquiry and perform the functions accordingly, 


M. R. 


Commission of Inquiry. 
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GOVERNMENT OF JAMMU AND KASHMIR 
HOME DEPARTMENT 


NOTIFICATION 
Dated the 30th January 1965 


SRO-39.-WHEREAS allegation have been made against 
Bakhshi Ghulam Mohammed that, between October, 1947 and 
October, 1963, when he was holding various offices including the 
offices of Deputy Prime Minister and Prime Minister of the 
State of Jammu and Kashmir, he, by abusing the official posi- 
tions held by him, obtained pecuniary and other benefits for 
himselt, for members of his family, for his other relatives and 
for some other persons in whom he was interested and allowed 
them to obtain or connived at their obtaining pecuniary and 
other benefits by exploiting the official Positions held by him 
and that thereby he, his family and his relatives made consider- 
able additions to their assets and pecuniary resources. which 
are at present worth about one and a half crores of rupees ; 


AND WHEREAS the Government is of opinion that it is 


necessary to cause an inyuiry to be made into the matters of 
public importance hereinafter specified ; 


NOW, THEREFORE, in exercise of the powers conferred 
by section 3 of the Jammu and Kashmir Commission of Inquiry 
Act, 1962 (Act No. XXXII of 1962). the Government hereby 
appoints a Commission of Inquiry consisting of Shri N. Rajagopalan 
Ayyanger, Retired Judge of the Supreme Court of India, to 
inquire into the following matters :— 


G) The nature and extent of th i 
Tesourses of Bakhshi Chin Meee 
the members of his family and his other relatives 
mentioned in Part ‘A’ of the First Schedule hereto 
(a) in October, 1947, and (b) in October, 1963, 


Gi) Whether between October, 1947 and Oc 
( : ctober, 1963 
Bakhshi Ghulam ohammad, the members ok his 
any and his Other telatives mentioned in Part ‘A’ 
of a . First Schedule hereto, and the relatives of 
akhshi Ghulam Mohammad and other persons 


mentioned ; ‘B? i 
d in Part ‘B of the First Schedule hereto 
Pecuniary resources or advan- 


§ Positions held by him 
other a aforesaid members of his family: his 

atives and persons exploiting, wich his 
consent, knowled : 


; ee 8@ Or conniva : : 
cial positions held by him, nee, the various offi- 
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In making the inquiry into the matters at (ii) above the 
Commission shall examine only the allegations set 
out in the Second Schedule hereto. 


2. The Commission may also perform such other func- 
tions as are necessary OF incidental to the Inquiry. 


3, The Commission shall make its report to the Govern- 
ment on or before the thirty first day of July 1965. 


4. AND WHEREAS the Government is of opinion that, 
having regard to the nature of the inquiry to be made and other 
circumstances of the case, all the provisions of sub-section (2), 
sub-seceion (3), sub-section (4), sub-section (5) and sub-section (6 
of section 3 of the Jammu and Kashmir Commission of Inquiry 
Act, 1962 (Act No. XXKI1L of 1962), should be made applicable 
to the said Commission, the Government hereby directs that 
all the said provisions shall apply to the said Commission. 


By order of the Government of Jammu and Kashmir. 
(Sd.) SYED AHMED (AGA), 


Secretary to Government, 
Home Department: 


ee 
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SCHEDULE I. 


PART ‘A’ 


Bakshi Ghulam Mohammad and family. 


1. Bakshi Ghulam Mohammed S/o Bakshi Abdul Gaffar- 
2. Mst. Hajra Begum W/o Bakshi Ghulam Mohammed 
3. Bakshi Bashir Ahmed S/o Bakshi Ghulam Mohammed 
4. Smt. Shama Mic D/o Bakshi Ghulam Mohammed W/o 
Mir Nassarullah. 
5, Mrs. Yasmin Bakshi W/o Bakshi Bashir Ahmed. 
6. Miss Lorita D/o Bakshi Bashir Ahmed. 
7. Miss Sozi D/o Bakshi Bashir Ahmed. 
8, Miss Anjum Ara D/o Smt. Shama Mir. 
9. Miss Roshan Ara D/o Smt. Shama Mir. 
10 Miss Ilfat Ara D/o Smt. Shama Mir. 
11. Aman Ullah S/o Shama Mir. 
Bahshi Ghulam Nabi brother of Bakshi Ghulam Mohammed) 
and family. 
12. Bakshi Ghulam Nabi S/o Bakshi Abdul Gaffar. 
13. Bakshi Mohamed Yusuf So Bakshi Ghulam Nabi 
14. Bakshi Gulam Hassan S/o Bakshi Ghulam Nabi. 
15. Bakshi Nazir Ahmed S/o Bakshi Ghulam Nabi. 
16. Bakshi Abdul Qayum S/o Bakshi Ghulam Nabi. 
17. Bakshi Mohd. Shaffi S'o Bakshi Ghulam Nabi. 
18. 


Smt. Mohamooda Begum W/o Bakshi Mohammed Yusuf, 


Bakshi Ali Mohammed (brother ef Bakshi Ghulam Mohammed). 


19. 


Bakshi Ali Mohammed S/o Bakshi Abdul Gaffar. 


Bakshi Wali Mohammed (brother of Bakshi Ghulam Mohammed) 
and family, 


20. 


Bakshi Wali Mohammed S/o Bakshi Abdul Gaffar, 


be ede] 
21. Smt. Fatima W/o Bakshi Wali Mohammed. 
22. Bakshi Zamir Ahmed S/o Bakshi Wali Mohammed. 
23. Bakshi Nisar Ahmed S/o Bakshi Wali Mohammed. 


Bakshi Abdul Majid (brother of Bakshi Ghulam Mohammed), 
and family 


24, Bakshi Abdul Majid S/o Bakshi Abdul Gaffar 
25, Smt. Maqsooda Begum W/o Bakshi Abdul Majid. 
26. Miss Amina D/o Bakshi Ahdul Majid. 

27. Pervez S/o Bakshi Abdul Majid. 

28 Anwer Aftab S/o Bakshi Abdul Majid: 

29. Munir Ahmed S/o Bakshi Abdul Majid. 


Bakshi Abdul Hamid (brother of Bakshi Ghulam Mohammed) 
and family. 


30. Bakshi Abdul Hamid S/o Bakshi Abdul Gaffar. 
31 Smt. Sitara Begum W/o Bakshi Abdul Hamid. 
32. Smt, Raja Begum W/o Bakshi Abdul Hamid. 
33. Bakshi Farooq Ahmed S/o Bakshi Abdul Hamid. 
34, Bakshi Zahoor Ahmad S/o Bakshi Abdul Hamid. 
35. Bakshi Faiz Abmed Slo Bakshi Abdul Hamid. 


Bakshi Abdul Rashid (maternal cousin of Bakshi Ghulam 
Mehammed) and family. 


36. Shri Abdul Rashid Bakshi S/o Qadir Khan. 
' 37. Smt, Raja Begum W/o Abdul Rashid. 

38. Mr. Ghulam Jeelani S/o Abdul Rashid. 
39. Mr. Mohd Ashraf S/o Abdul Rashid. 

40. Miss Zamreod D/o Abdul Rashid. 

41, Miss Zarina Djo Abdul Rashid. 


i [ le ] 


Bakshi Ghulam Ahmed (Maternal cousin of Bakshi Ghulam 
Mohammed) and family. 


42. Mr. Ghulam Ahmed S/o Qadir Khan. 
43, Smt. Nassira W/o Ghulam Ahmed 


Bakhshi Ghulam Hussain (cousin of Bakhshi Ghulam Mohammed) 
and femily: 


44. Bakshi Ghulam Hussain S/o Bakshi Sona Ullah. 

45. Smt, Aisha W/o Bakhsbi Ghulam Hussain. 

46. Bakhshi Nisar Ahmed S/o Bakhshi Ghulam Hussain. 
47. Bakshi Manzoor Ahmed S/o Bakshi Ghulam Hossain, 
48. Bakshi Mustaffa Ahmed S/o Bakshi Ghulam Hussain 


49. Bakhshi Altaf Hussain S/o Bakshi Ghulam Hussain. 


SCHEDULE—I 
PART ‘B’ 
Relationship with Bakhshi Ghulam Mohammed is indicated in 
Brackets) 
1. Mrs. Khurshid Jalalud Din D/o : 
Jalalud Din Ahmed .. (Wife) _ 


2. Mir Nassarullah S/o Mir Sonaullah -- (Son-in-law): 
3: Mrs, Aisha W/o Mirza Ghulam 


Mustaffa .- (Sister) 
4, Mirza Ghulam Mustaffa S/o Mirza 

Ghulam Ahmed .. (Brother-in-law) 
5. Shri Ghulam Qadir Para S/o Shri 

Gani Para .. (Brother-in-law) 


6. Shri Shamas Ahmed S/o Jalal-ud-Din 
Ahmed .. (Brother-in-law) 


7. Zaftar Ahmed S/o Jalakad Din Ahmed .. (Brother-in-law) 
8. Mrs. Sugra Hafiz W/o Hafeez Akhtar .. (Sister -in-law) 


9. Hafeez Akhtar as (Wife's brother- 
in-law ) 


" 
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10. Zahoor Ahmed S/o Agha Nizamud Din.. oe Son-in.. 
aw ( 

(1. Bakhshi Ghulam Ali S/o Bakhshi é 
Sonaullah -» (Cousin) | 

12. Miraj-ud-Din S/o Kh. Saif-ud-Din .. (Maternal cousin 


sen-in-law) 


13, Ghulam Mohammed Sheikh S'o Khalil .. ( Brother-in-law of 


Sheikh R/o Sonamasyid maternal cousin) 
14. Ahmedullah Sheikh S/o Khalil Shekh .. (Brother-in-law of 
R/o Sonamasjid ’ maternal cousin) 


15. Ghulam Nabi Sheikh S/o Khalil Sheikh .. (Brother -in-law of 


16. Mst. Aisha Begum D/o Ghulam 
Ahmed Lone R/o Magarmal Bagh 


17. Mohd Abdullah S/o Abdul Gani R/o 
Naushera 


18. Gani Too S/o Rasool Joo R/o Banakote 
Banihal 


19. Ghulam Mohi-ud-Din S/o Kh: Ahsanjoo 
R/o Banakote Banihal 


20. Abdul {Reshee S/o Gani Joo R/o 
Banakote Banihal 


21. Haji Noor-ud-din S/o Abdul Gani 
R/o Naushera 


22. Abdul Gani S/o Noor-ud-din R/o 
Naushera 


23. Abdul Aziz S/o Habibullah R/o 
Naushera 


24. Ghulam Rasool S/o Ghulam Nabi 
R/o Naushera 


25. Mohd Syed Fezili S/o Ghulam 
Mohi-ud-din R/o Naushera 


26. Mohd Abdullah S/o Ahsan Joo 
R/o Banakote Banihal 


Se os ee 


maternal cousin | 
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SCHEDULE II 


ALLEGATIONS 


1. Bakhshi Ghulam Mohammed and his relatives as men” 
tioned in Part A of the First Schedule who were persons of 
modest means in 1947, had by 1963 acquired vast assets and 
pecuniary resources valued at about Rs. one and a balf crores 
and this precess of acquisition was facilitated by the abuse by 
Bakhshi Ghulam Mohammed of his official positions or by the 
exploitation by his family and other relatives. with his consent 
knowledge or convenience of his official position as Deputy Prime 
Minister and latter as Prime Minister of the State of Jammu 
and Kashmir. 


2. Forty tillec-owners of villages Zeethyeer and Asthal, 
Tehsil Srinagar, as detailed in the appendix, were coerced to 
sell their lands on various dates mentioned in the said appendix, 
in favour of Bakhshi Bashir Ahmed S/o Bakhshi Ghulam Mohammed, 
Bakhshi Abdul Majid brother of Bakhshi Ghulam Mohammad 
and Magsooda Begum the wife of Bakhshi Abdul Majid by 
ignoring rules, adopting irregular methods and exercising undue 
pressure. Even the total sale amount mentioned in the sale 
deeds was not paid to the tiller-owners but a comparatively 
insignificant sum was paid. In_ these transactions Mir Nasarullah, 
son-in-law of Bakhshi Ghulam Mobammad, who was then posted 
as Deputy Commissioner, Srinagar, played a conspicuous part. 
When Bakhshi Ghulam Mohammad was approached in a deputation 
by the tiller-owners to seek remedy against the pressure exercised 
on them to sell their property against their will and under 
coercion, he refused to interfere and in fact threatened them. 
Bakhshi Ghulam ‘Mohammad thus abused his official position as 
Prime Minister and connived at the exploitation of his position 


by his sen, brother and his son-in-law in getting the said sales 
effected, 


3 Land measuring 80 kanals and 19 marlas belonging to 
State and to private persons, situated adjacent to the land 
acquired by Bakhshi Bashir, Bakhshi Majid and Smt. Maagsooda 
in Villages Asthal and Zeethyeer (see allegation 2) was encroached 
upon and entries in the revenue record made in their favour. 


_4. Shri Ahmed Shora was coerced to sell his land situated 
in Village Mamal (Pahalgam), measuring 14 kanals and 3 marlas 
in favour of Bakhshi Ghulam Nabi, Bakhshi Abdul Majid, 
brothers of Bakhshi Ghulam Mohammad, and Bakhshi Bashir 
Ahmed S/o Bakhshi Ghulam Mohammad, by two registered sale 
deeds effected in 1950. This sale was effected by abuse. of 
the official position ef Bakhshi Ghulam. Mohammad and by 


exploitation of his official position by his relatives with his 
connivance. 


Bin) 


5. The area of land purchased under allegation 4 was 
enlarged by encroachment on 4 kanals and 17 ma 
Shamlat land, in the Possession of the vendor, and 12 
and 10 marlas of Forest land, comprising a total area of 7 
kanals and 7 marlas. This encroachment was with the 


a 


tlas of 
kanals_ 


knowledge, 


consent and connivance of Bakhshi Ghulam Mohammad. Them 


house constructed on the said land, including the land 


of Bakhshi Bashir Ahmed, the son and Bakhshis Abdul 


ajid | 
and Ghulam Nabi, the brothers of Bakhshi Ghulam Mohammad 


6. Kanwar Reshi Singh sold land Measnring 20 kanals 
and 17 matlas with a house situate { i 


n Village Noonwanan | 


ae 


(Pahalgam) by registered sale deeds dated 30-9-1958, in favour 


of Bakhshi Bashir Ahmed and Mrs. Shama Mir son 
of Bakhshi Ghulam Mohammad. 28 kanals and 5 marlas of 
Forest land and 4 kanals of land belonging to one Shri Banke 
Behari of Jammu were encroached upon and illegally added 
to the property purchased. The said encroachme 
by abuse of the Official position of Bakhshi Ghulam Mohammad 
as Prime Minister ef the State and by the exploitation of that 
Position by his talatives with his connivance. 


7. Shrimati S. K. Chatterjee, wife of Shri J. C.: Chatterjee, 


owned a 3 storeyed building on a plot of land ineasuring 24,15] | 


Sqr. Yds. held on lease in Sonawar, Srinagar. On her death, her 
daughter, Shrimati Shyama Rani Mukerjee. having not succeeded 


was eventually 


of Bakhshi Ghulam Mohammad. 


The sale deed was effected 
on 29th Magh, 2011 (1954 A.D.) with respect to the said pro- 
perty for a nominal consideration of Rs. 5,000. 


This sale of land was se 
Position of Bakhshi Ghulam Moh 
with his connivance. 


cured by exploitation of the 
ammad as Prime Minister and 


8. A Pieee of Government land contained in Khasra No. 
808 measuring 13 marlas adjacent to the Property acquired by 
Bakhshi Ghulam Nahi, brother of Bakhshi Ghulam Mohammad 
from Shrimati Shyama Rani Mukerjee in Sonwar Bagh, Srinagar 
was encroached upon and annexed to this property without any 
authority or payment by exploitation of the offical position of 
Bakhshi Ghulam Mohammad and with his connivance, 


9. 6 kanals and 8 marlas ef land (34,500 Sq. Ft.) were 
carved out of the Premises of Nedous Hotel, Srinagar, which 
was already on lease with M/s Nedous and Sons and was given 
on lease for 40 years on 29-12-1960 to Shri Ghulam Jeelani, 
minor nephew or Bakhshi Ghulam Mohammad, at the rate © 
Rs, 20 per marla per annum without any premium, whi 
in violation of the tules, at the instance of Bakhshi 


and daughter | 


ema eerie 
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federal 


Ghulam Mohammad who was then the Prime Minister of the 
State. The Electric Sub-Station which existed at the -site was 
dismantled and shifted to another place at Government expense, 
as desired by Bakhshi Ghulam Mohammad. 


10 Bakhshi Ghulam Mohammad caused undue pecuniary 
advantage to the tune of Rs. 30.000 to his minor nephew, 
Shri Ghulam Jeelani, Proprietor M/s Commercial Oil Ca., by 
getting a piece of land situated at B.C. Road, Jammu, leased 
out to the latter, in violation of the rules and on an inadequate 
premium of Rs, 1,000 per kanal. 


11. Bakhshi Ghulam Mohammad caused undue pecuniary 
advantage to Shri Anwar Aftab, minor son of Bakhshi Abdul 
Majid by getting 2 kanals of land at Bonamsar, Srinagar, leased 
out to him in 1961 at a fixed premium of Rs. 2.000 per kanal, 
in violation of the rules. The area leased out was illegally 
increased by the lessee by encroaching upon an area of about 
12 marlas aod 106 Sq: ft. of Government land. 


12. There was abuse and exploitation of the official 
position of Bakhshi Ghulam Mohmmad by himself or with his 
consent, knowledge or connivance by his family or other relatives 
in the allotment in an arbitrary and discriminating manner, 
of the plots noted below covered by the Low Income Group 
Housing Scheme :— 


Gandhinagar, Jammu (during February—March, 1961) 


(1) Plots No. 34 and 35 to Bakhshi Bashir Ahmed S/o 
Bakhshi Ghulam Mohammad. : 


(2) Plots No. 26 and 37 to Mr. Nasarullah, son-in-law 
ot Bakhshi Ghulam Mohammad. 


(3) Plots No. 40 and 41 to Bakhshi Ghulam Nabi 
B/o Bakhshi Ghulam Mohammad. 


(4) Plot No. 27 to Bakhsbi Abdul Majid B/o Bakhshi 
Ghulam Mohammad. 


(5) Plots No. 38 and 39 to Balhshi Abdul Rashid, 
cousin of Bakhshi Ghulam \vohammad. 


(6) Plot No. I-B_ to Bakhshi Ghulam Hassain, cousin 
of Bakhshi Ghulam Mohammad. 


Jawahir Nagar Extension and Rajbagh, Srinagar: 


(1) Plots No. 43 and 44 to Bakhshi Abdul Rashid 
cousin of Bakhshi Ghulam Mohammad. 


(2) Plot No. 28 to Miss Zamrooda “Bakhshi Dio 
Bakhshi Abdul Rashid 


Eads] 
(3) Plot No. 42 to Ghulam Jeelani S/o Bakhshi 
Rashid (Nephew). : ee! 


(4) Plot No. 4.N. D. to Mehraj-ud-Din, son-in-law of 
Bakhshi Abdul Rashid (maternal cousin’s son-in-law.) 


In addition to the above allotments other allotments Were 
similarly made to other relatives and persons in whom Bakhshi 
Ghulam Mohammad was interested, namsly,— 


Name Plot No. Location 
I. Zahur Ahmed and Mrs. Zahur 21 N. D Rajbagh, Srinaar. 
Ahmed. : 
2. Hafiz Akhtar and Sheava Hafiz 9.N. D, do. 
3. Zaffar Ahmed. 8 N. D. do. 
4. Shamas Ahmed Khan ] Jawahir Nagar — 
.Extension, Sri- 
nagrr 
5. Miss Khurshid Jalal-ud-Din (new 2 do, 
Mrs, Bskhshi Ghulam Mahd) 
6. Ghulam Ali Bakhshi 275,276 Narsingh Garh, 
Srinagar. 
7. Ghulam Mohammed Sheikh 383 Jawhir Nagor, 
Srinagar. 
8. Ahmad Ullah Sheikh 384 do. 
9. Ghulam Nabi Sheikh 199 Narsinghgarh. 
Srinagar. 
j Jawahir Nagat 
10, Smt. Aisha Bagum oy) Derpadioh: 
Srinagar. 


Pas 

13. A big house constructed over a plot of land nee 

ing 65 kanals in Miskeen Bagh, Srinagar and wi Abdul! 

Evacuee Property, was illegally occupied by Bakhshi 

Majic, brother of Bakhshi Ghulam Mobetioed 

1948 By exploiting the official position of on Ryace? 

Mohammad and with his connivance the Custo in 
Property was later on made to fix a nominal fe weet paid. 

per month but even this nominal rent has not di 
house 

14. (a) Bakhshi Ghulam Mohammad got 4 overnment 

Pahalgam constructed by Shri Abdul Gani Bbebs construe’ 

contractor, who was paid only Rs. 7000 beaivs fives ce 

tion of the building which is estimate 


slexoyedensiig 








[ ik J 


Rs, 87.000. He got another house constructed for himself at Ishbar— 
Srinagar and a third house constructed for his brother-in-law 
Skri Skamas Ahmad Deputy Superintendent of Police by the 
same contractor without due payment. 


(b) Bakhshi Ghulam Mohammad got additions and altera- 
tions catried out to the house owned by Bakhshi Ghulam 
Nabi, Abdul Majid and Bashir Ahmed at Pahalgam through 
Abdul Gani Bhat, P W. D. contractor on inadequate payment. 


(c) The contractor was shown undue favours in 

Pp. W. D. and Forest contracts by Bakhshi Ghulam Mohammad 

or with his knowledge and convivance by the officers of the 
P, W. D. and Forest Departments. 


15, (a) M/s Northern India Tiles Corporation, who were 
supplying tiles for the Srinagar Secretariat Building supplied 
tiles as follows for buildings in which Bakhshi Ghulam. 
Mohammad had an interest:— F 


(i) 1600 in August 1961 for flooring of the Fair Deal 
Motor Workshop at Srinagar belonging to his sen. 


ii) 3,000 for the same purpose in August 1962: and 


(iii) 1,500 in February 1962 for the house of Bakhshi 
Ghulam Mohammed's son and daughter at Pahalgam-~ 


The total cost of the above supplies was Rs 10,365.26 P. 
- which was not paid to the firm. 


(b) Bakhshi Ghulam Mohammad in his capacity as Chair- 
man of the Board of Governors of the Regional Engineering 
College, Srinagar in the year 1963, gave a contract for the supply 
of Nitco titles to the above mentioned firm for the College Hos- 
tel against the rules or procedure in regard to the grant of 
‘such a contract, namely:— 


(i) no tenders were invited; and 


(ii) the flooring provided in the. approved plan and schedule 
of work for the Hostel and passed by the Government 
of India was for cement. flooring at a cost of Rs. 1 
lac as against over Rs. 2 lacs involved in Nitco tiles. 


: 16, (a) Upto the year 1957 the agency for Tata Mercedez 
Benz Vehicles was lield throughout the J & K State by Shri 
C. L. Gulati, proprietor M/s National Garage, Jammu. During 
the year 1956-57. Bakhshi Ghulam Mohammed exercised undue 
pressure on both Shri C. L. Gulati and the Tata Engineering 
and Locomotive Company, (on the latter particularly by with- 
holding orders from Government for the supply of their Vehicles) 
and thereby induced them to dividing the agency for 
J and K State between C. L. Gulati for Jammu Province and 


by 
Bakshi Bashir Ahined S/o Baxhshi Ghulam Mohammad {fo} 
Kasbmir Province: 


(b) The requirement of vehicles of the Transport De- 
partment which had been kept pending for quite sometime, was 
taken up for consideration immediately after said bifurcation and 
at the suggestion of Bakhski Ghulam Mohammad, the Trans_ 
port Department made a proposal for the purchase of 100 
Tata Mercedez Benz vehicles. Jhis proposal was approved by 
Bakhshi Ghulam Mohammad in his capacity as Transport Minister 
An order for said purchase was placed with M/s Fair Dea] 
Metors in which Bakhshi Bashir Ahmed had a share and through 
which he was operating the aboye agency for the Tata Mercedez 
Benz Vehicles. 


(c) Subsequently the order for 100 Tata Merceedez Benz 
vehicles mentioned at (b) above was enhanced to 120 vehicles 
and an advance of about Rs. 33 lacs was made to M/S 
Fair Deal Motors, against supplies which were delivered much 
later and against the provisions of rules. 


(d) By means of this agency 1289 Tata Mercedez Benz 
vehicles were sold by the said Fair Deal Motors between 1957 
and 1904, the Commission alone of which sales came toRs. 20 
lacs which accrued to the Fair Deal Motors. 


(e) Bakhshi Ghulam Mohammad thus by abuse of his 
position as Prime Minister got the agency of Tata Mercedez 
Benz vehicles for Kashmir Province for his son and_ obtained 
for him a lucrative and recurring business, 


17. By the abuse and exploitation of the official position 
of Bakhshi Ghulam Mohsmmad undue pressure was exercised on 
the original owners of the Firm M/S Kashmir Motors Srinagat 
to take in his son Bakhshi Bashmir, his maternal cousin Bakhshi 
Ahmad and his nephew Ghulam Hassan as partners 


18. By the abuse and exploitaticn of the official pesition 
of bakshi Ghulam Mohammad Mr. P. A. Roamer, who held 4 
contarct for supplies to the Army, was induced to take in Bakshi 
Abdul Majid as his partner, he (P. A. Roamer) was later oD 
forced to go out of the partnership. 


19. The official position of Bakshi Ghulain Mohammed was 
abused and exploited iu respect of the following:— 


(a) Smt. Raja Begum W/o Bakshi Abdul Rashid and Baksh 
Ghulam Ahmad cousin of Bakshi Ghulam Mohammad obtain: 
the agency tor the petrol pumps from Standard Vacuum 
Company (now Esso) in Srinagar and Jammu. sso 

(b) They also obtained the carriage contract for. 000 
products which they sub-let to Ch. Aishi Ram Batra for Rs 2s 
per year which was later increased to Rs: 75,000 per year: 


Sua Sees 
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(e; The Government Transport Department Petrol Pump 
at Srinagar was withdrawn from M/S Caltex who had been runn- 


ing it upto that time and given to Standard Vacuum Oil 
Company. 


20. Bakshi Ghulam Mohammad by abuse of his official 
position secured a profitable business for his daughter-in-law by 
getting lease of the Nedous Hotel at Srinagar and Gulmarg 
held by M/S Nedous and Sons, transferred to Shri Ghulam Qadir 
(who had already agreed to take Mrs- Bakshi Bashir Ahmad, 
daughter-in law of Bakshi Ghulam Mohammad as a patner), and 
by getting it renewed for a period of twenty years against 


‘ rules in the year 1963. 


: 21. Out of the three Cinema houses at Srinagar, two were 
acquired in 1950 by Bakshi Ghulam Mohammad's brother Abdul 
Majid, and thereafter to eliminate competition no new Cinema 
was allowed to operate in Srinagar. In this manner the official 
position of Bakshi Ghulam Mohammad was abused and exploited 
for his brother’s benefit. 


22. Bakshi Ghulam Mohammad obtained pecuniary advan- 
tage for his son and relatives in as much as he gave orders in 1957 
for an unwarranted purchase of 14 numbers of heavy Tata Merce- 
dez Benz (L. 325/46) Chasis for the J & K Transport Depart- 
ment from M/S Fairdeal Motors, Srinagar, a concern owned and 
run by his son Bakshi Bashir and other relatives. He thereby 
facilitated the sale of this type of vehicles, which had no market 
in the State, and thereby also enabled M/s Fairdeal Motors to 
obtain 140 conventional type of chasis which were very much 
in demand and which the principals were supplying at-the rate 
of 10 per each L 325/46 Chasis lifted by their dealers. 


23. Bakshi Ghulam Mohammad obtained undue pecuniary 
advantage for his son Bakshi Bashir Ahmad by ordering, in Decem- 
ber 1960, the purchase of 9 Bedford vehicles, including 7 from 
M/s Kashmir Motors and two from, M/s Kathua Motors ata 
cost of Rs, 2,46,435.12 without any demand or proposal by the 
Transport Department, and primarily with the object of helping 
his son Bakshi Bashir Ahmed to acquire additional funds for 
running M/s Fairdeal Motors, which had fallen to his share 
after the particion of business within family. 


24. In January, 1961, Bakshi Ghulam Mohammed obtained 
undue pecuniary advantage for his son anit daughter, in as much as 
a sum of Rs. 1,00000 was irregularly advanced at his instance by 
the J & K Transport Department, to Messrs Fairdeal Motors, 


a firm owned by his wife. son, daughter and some other near 
relatives. 


25, In the year 1960 to 1963 by the abuse and exploitation 
of Bakshi Ghulam Mohammed's official position undue pecuniary 
advantage was secured for M/s Nav Bharat Transporters, a concern 


(eee tee 


Bashir Ahmed, his son. This firm held contract 
for transporting T M B vehicles from Jamshedpur to Hapa for 
de Transport Department of the J & K Srate oa t icles 

ere actually delivered at Jammu through payment for delivery at 
Serngar was made to the firm with the connivance of Bakshi 


Ghulam Mohammad. 


owned by Bakshi 


26, Bakshi Bahir Ahmad son of Bakshi Ghulam Mohammad 
wanted to enter the oil transport business and had to arrange for 
some tankers for this purpose. His difficulty was solved bythe 
J-& K Transport Department providing him in January, 1963 three 
tankers in exchange for passenger vehicle chassis. This was against 
the normal rules and procedure, and was the result of the exploita- 

‘ tion of the official position of Bakshi Ghulam Mohammed. 


27. By the abuse and exploitation of the official position of 
Bakshi Ghulam Mohammad, a concern owned by his son Bakshi 
Bashir. Ahmad (Messers New Bharat Transporters) was able, in 
March, 1963, to secure a contract from the Indian Oil Company 
for transporting their petroleum products in J & K State, inspite 
of the fact that previously Messrs Poonch Kashmir Transporters 
had given quotations, which were lower than the rates at which 
the contract was given to Messrs New Bharat Transporters. 


28. By the abuse and exploitation of the official position 
of Bakshi Ghulam Mohammad undue pecuniary advantage was 
obtained by his brother, Bakshi Abdul Majid and other relatives, 
inasmuch as Messrs T.C. Nanda, who had secured an Army 
Contract for the supply of milk for Kashmir Province were harassed 
with a view to driving them out of the business, for which purpose, 
notifications were issued by the Government prohibiting the export 
of milk trom Jammu Province to Kashmir Province. 


29. By the abuse arid exploitation of the official positi f 
position o 
Bakshi Ghulam Mohammad undue pecuniary advantage was 
obtained by his relatives in the year 1963 in as much as M/s Fair- 
cael ores Company, a concern owned by his brother Bakshi 
Se oe ine Hes peer ed a lease in Langet Forest 
. partmen udnambal i issi 
ot Royalty of over Rs. 6 lakhs, Se en Sidue crema 


30. By the aby see ee Be 
of Bakshi Ghulam orcas ppcutation of the official position 


inspite of the fact that heh 
of Chirala Forest for a ee ad packed pe aguithe forest Ea 


eS 65 lacs taken j of 
M/s Haji and Co., and should have et ace pais i 
CONLIGC ES SWAstOn. the other hand given the lease for the same ferest 
for Rs, 52 lacs in the n e 
Timber Traders. ‘lhis 


and practice. in that the single tend 
was accepted, er of Bakshi Ghulam Nabi 
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31. By the abuse and exploitation of the official position of 
Bakshi Ghulam Mohammad undue pecuniary advantage, to the 
tune of about thirteen lakhs of rupees, accrued to Messrs Ghulam 
Nabi Noor Din, Forest Lessees—a firm in which Haji Ghulam Nabi 
his brother, had a share, This was achieved through the Forest 
Department granting excess and undue remission of Royalty in 
respect of the leasing of Compartment Nos 9 Rajwar, Langet 


Forest Division and 53-B, 54-A and 54-B. South Lolab, Kamraj 
_Forest Division. 


32. In the year 1962 Bakshi Ghulam Mohammad by abusing 
his official position obtained pecuniary benefit for himself and his 
son to the extent of Rs. 13.56l/- in as much as he got electric 
lines, extended to his house at Ishbar and his daughter-in-law’s 
house at Chashma Shahi and got expenditure debited to the grant 
cf Electrical Department although. in fact, he and his daugther-in 
law were required to pay this amount. 


33. By the abuse and exploitation of the official position of 
Bakshi Ghulam Mohammed, during the year 1959-60 pecuniary 
advantage was obtained by his brother Bakshi Ghulam Nabi, to 
the extent of Rs. 16,000'- on account of electric connection provi 
ded to Bakshi Ghulam Nabi’s Saw Mill at Village Kakpora, at 
Government cost and against normal rules and procedure. 


34. During the period 1957-63 Bakshi Ghulam Mohammad 
misappropriated and converted to the use of his family a Landrover 
(given in 1963 the provisional number J & K A 3030) purchased for 
Rs. 17,609.50 in March, 1957 from the Central Motors, Kashmiri 
Gate, Delhi out of Government funds, allotted to the “Dehat 
‘Sudhar Department” © of the Government. 


35. Bakshi Ghulam Mohammad abused his official position. 
ard,mis-appropriated funds, in the following transaction -— 


(i) The Transport Controller was asked to submit a 
recommendation regarding the purchase of the car belonging to 


Col. Ghulam Qadir as a result of which this car was purchased on 
24.11-1954, , 


Gi) Col. Ghulam Qadir had, at the instance of Bakshi 
Ghulam Mohammad, agreed to give this car as a donation for the 
Charar-i-Sharif Ziarat- 


Gii) The payment due for the car viz. 15,000/- was recet- 
ved by Bakshi Ghulam Mohammad but did not find its way to 
either the Charar-i-Sharif funds or to Col. ohulam Qadir. This 
amount was in fact misappropriated by Bakshi Ghulam Mohammad. 


4 (iv) The Transport Department was not at the time in 
need of such a vehicle and did not in fact make more than nominal 
use of it after it was purchased. 2 


. i-p J] 


36. Bakshi Ghulam Mohammad abused his official Position 
by mis-appropriating cotributions from the National Defence 
Fund, by remitting to the Central Fund only a portion of 
the contributions received. 


37. By the abuse and exploitation of the official position 
of Bakshi ‘Ghulam Mohammad, his son-in-law, Mir Nassarullah 
obtained undue: pecuniary advantage in that he recived an 
allotment and delivry of a Fiat car from the official quota 


in 1959 and did not pay for this till 1964, though he had 
sold the car in 1960, 


38. During the period 1957-60 Bakshi Ghulam Mohammad 
by abuse of his official position obtained undue pecuniary 
advantage for himsef, in asmuchas he obtained a credit of 
Rs. 2,015/- in October, 1958 against two used carpets handed aver 
by him to the Government Arts Emporium, Srinagar against 
tules, and also obtained during 1958-63 irregular and excessive 
discounts on purchases made by him from the Emporium. 


NOTE. 


involved in the above allegations ex- 


ploited the official positions held by Bakhshi Ghulam Mohammad 
with his consent, knowled 


se oF connivance. in committing the 
acts and concluding the transactions mentioned in the above 
allegations. 


(Sd-) SYED AHMED (AGA), 


Secretary to Government, 
Home Department, 
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GOVERNMENT OF JAMMU AND KASHMIR 
HOME DEPARTMENT. 


Corrigendum. 
Dated Jammu the 20th February, 1965. 


In the Goverament Notification in the Home Department 
No. SRO-39 Dated 30th January, 1965, the following corrections 
may be made:— 


1. In Schedule I Part B, for the words ‘Ghulam Ahmed 
Sheikh’ appearing at Serial No. ‘13, please read 
‘Ghulam Mohamad Sheikh’ and at Serial No. 16 for 
“Wio” please read “Dio” 


2. In Schedule II (relating to allegations)— 
(a) in allegation No. 3, for the words “belonging to 
private petsons,” please read “belongjng to State 


and to private persons’; 


(b) in allegation No. 5, for the words and figures 
“under allegation 3”, please read “under allegation 4”; 


(c) in allegation No. 14, for the words and figures 
“Rs. 45,000" please read “Rs. 7,000"; 


(d) in allegation No. 31, for the figures and letter 
‘53.A” please read ‘’53-B’’. 


By order of the Government of Jammu and Kashmir. 
(Sd.) SYED AHMAD AGA, 


Secretary to Government, 
Home Department. 


ol 
A-2,. accepted the assignment on the Ist of February, 1965 and 
have been functioning as the Commission since then. 


A-3. Immediately after I accepted the appointment, T issued 
notices both to Bakhshi Ghulam Mohammad, (who will hereafter be 
referred to as the respondent) whose conduct 1s the primary object of 
-this inquiry and to the State Government, who after constituting the 
Commission, took on themselves the duty of establishing the charges 
which they have set out in the Notification, regarding the first sitting 
of the Commission, I also issued notices regarding the date of the sitting 
to the several members of the family and other relatives mentioned in 
Part A and Part B of Schedule I of the Notification. 


A-4, The first sitting of the Commission was announced to be held 
at Jammu on the 22nd of February, 1965. In the notices calling for 
this hearing, the object of the sitting was made clear. The parties were 
to be heard on the question of the issues to be considered by the Commis: 
‘sion as well as the procedure to be followed by it. Mr. B. Sen senior 
advocate of the Supreme Court instructed by several other counsel 
appeared on behalf of the respondent while Mr. Khambatta along 
with Mr. Khanna and Mr. Dhar appeared on behalf of the State 
Government. At the opening of the proceedings on that day, I clarified 
the purpose for which the sitting was being held. I said ‘‘I wish to make 
it perfectly clear that the only parties (using that termin a non-technical 

*sense) to the inquiry are on the one hand the Government, who I take 
it, being prima facie satisfied about the correctness of the allegations 
listed in the Notification constituting the Commission, have directed 
‘this inquiry, and Shri Bakhshi Ghulam Mohammad who as Deputy 
Prime Minister for some period and as Prime Minister at a later period 
1s stated to have abused this position as such, in the manner set out 
sf the several allegations listed:'in the:Notification. These. notices have 
also been issued to others under Rule 6(1)(a)* promulgated under the 
powers vested in the State Government under section 15* of the Act 











; 
*Section 15 Power to make rules—(1) The Government may; 


by notification in th 
e Government Gazette, mak 2 
purposes of this Act :— (aoe ae yout 


(2) In particular and with judi i 
ee out prejudice to the generality of the 
mate eee ch rules may provide forall or any of the following 


(c) the manner in which i 
Act and the procedure to be illawed by 
proceedings before it. 


_ *Rule 6(1) The Commission shall 
appointment :— y 


quiries may be held under this 
the Commission in respect of the 


as soon as may be _ after its 


(a) issue a summons to ever 
should be given an opportunity of being 
to th: Commission a statement relatin 
specified in the notice or to produce 


Y Person, who in its opinion 
heard in the inquiry to furnish 
g to such matters as may be 
documents : 
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which enjoins on the Commission to issue summons ‘‘to every person who 
in its opinion should be given an opportunity of being heard’. I then 
proceeded. ““You will see from the form of the summons issued to these 
several parties that they are now being given an opportunity to be heard 
in the matter of setting the issues and determining the procedure to be 
adopted in this Inquiry. Whether they should have notice at the stage 
- of the.actual determination on the merits of the several allegations, is a 
matter to which I shall advert later’’. 


A-5. The first question which I took up for consideration at this 
preliminary hearing, was as regards the issue of the summons contem- 
-plated and provided by Rule 6(1)(b)* inviting those members of the 
public who are acquainted with the subject matter of the inquiry to 
furnish affidavits or statements relating to such matters. 


A-6. In the present case the Government had made a fairly 
full investigation of the several matters which were the subject matter 
ofthe various allegations. In the course of that inquiry they had recorded 
statements of several individuals who might be in a position to give 
relevant evidence regarding the subject matter of these allegations. 
In view of this I put it to counsel whether it would serve any purpose’ 
for the Commission to issue a summons in terms of Rule 6(1)(b) but 
I decided, however, to issue one in terms of that rule in view of 3 cir- 
cumstances. The first was that the rule appeared to me by its language - 
to be mandatory and not capable of being waived. Secondly Mr.. 
Khambatta, learned counsel for the Government himself suggested that.. 
it was possible that the investigation by the Government might not be so. 
thorough, as to preclude the possibility of there being individuals: 
outside those contacted by them, who might be in possession of relevant 
information or documents and lastly I myself considered that it was 
possible that there might be individuals who might assist the defence 
of the respondent or furnish an answer to-the allegations made against 
him. As both Mr. Sen and Mr. Khambatta agreed on the desirability 
and need for a Summons under Rule 6(1)(b), I directed that sucha 
summons should issue. I ascertained from the learned counsel . their 
views as regards the manner in which the Notification should be pub- 
lished and in accordance with the desire expressed, the summons was 
published in certain daily News Papers, circulating in Jammu and. 
Srinagar besides in the official Gazette of the State. 


A-7, The next question was as regards to the venue of the sitting 
and the hours of sitting. As regards the venue it was agreed that it 
“should be at Jammu during the winter when the State Government- 











(b) issue a summons to be published in such manner as it may 
deem fit, inviting all persons acquainted with the subject matter of the 
inquiry to give evidence or to furnish to the Commission a statement 
relating to such matters as may be specified in the notification. 


ae 


: - during summer when the Government 
Hoes pee Sr cic agreed. tbat the sitting should normally be 
moved t on AM. and 4-30 P.M. with an hour’s break at 1-0 P.M, 
between 1U- sae ll days other than on holidays and or Satur 


it a 3 ‘ 
and pees eiatage mention that this was followed right upto 
etna cpt that when the Commission moved to Jammu and held 
3 


itting there in N : > 
slightly Ricca to between 11-0 A.M. to 4-30 P.M. with an hour’s 


break. 


A-8. In view of section 9 of the Act* ; which left it to the 
Commission to decide whether the hearing should be in public or in private, 
considerable argument was devoted at the first sitting as to the procedure 
to be followed. Mr. Khambatta, learned counsel for the Government, 
suggested that the Government would prefer the entire proceeding to be 
held in public because, he said, that inquiry was being made in a 
matter of great public importance in which the public had a vital 
interest. 


A-9. I then explained my views on the matter pointing out 
that under section 3 of the Act the inquiry could be ordered only in 
regard “‘toa matter of publicimportance’”’, it wo ld, therefore, appear 
prima facie that in the absence of any over-riding consideration, the 
hearing should be in public. I added “‘the allegations which are the 
subject of inquiry here are of a very serious nature and have been 
made against a person who occupied, till a few years back, the highest 
official position in the State and the Notification itself containing these 

allegations, has been published in the Gazette and, therefore, has 
attained wide publicity. The ascertainment of the truth in respect of 
the matters mentioned in it is of the greatest interest to the general 
public and that, indeed, is the reason for the appointment of the 
Commission. It appears to me, therefore, that it would be not merely 
in public interest but in the interest both of the Government which 
constituted this Commission, as well as of Shri Bakhshi Ghulam 
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*Section 9 :—Procedure to be followed by the Commission :—The 


Commission shall subject to any rules that m i ; 
: ay be mad half, 
have Power to regulate its own procedure (including siete cae 





ee 


ovember and December, 1966, the hours of sitting were - 
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character”. There was another reason why, according to me, the inquiry 
should be in public. The Commission was by reason of the powers 


vested init by section 4 and section 5 of the Act* andinthelight of the 
- 





*Section 4(i)—Powers of Commission :— The Commission shall 
have the powers of a civil Court,while trying a suit under the Code of Civil 
Procedure, Svt. 1977, in respect of the following matters, namely :— 











(a) summoning and enforcing the attendance of any person and 
examining him on oath ; 


(b) requiring the discovery and production of any document; 
(c) receiving evidence on affidavit ; 


(d) requisitioning any public record or copy thereof from any 
court or Office ; 


(e) issuing commission for the examination of witnesses or 
documents ; 


(f) any other matter which maay be prescribed. 


Explanation :—For the purpose of enforcing the attendance of 


any person, the local limits of the jurisdiction of the Commission shall 
be throughout the State. 


Section 5—Additional powers of Commission :—(1) Where 
the Government is of opinion that having regard to the nature of the 
inquiry to be made and other circumstances of the case, all or any of the 
Provisions of sub-section (2) or sub-section (3) or sub-section (4) or 
sub-section (5) or sub-section (6) should be made applicable to a 
Commission, the Government, may by notification in the Government 
Gazette, direct that all or such of the said provisions as may be speci- 
fied in the notification shall apply to that Commission and on the issue 
of such a notification, the said provisions shall apply accordingly. 


; (2) The Commission shall have power to require any person, 
subject to any privilege which may be claimed by that person undor 
any law for the time being in force, to furnish information on such 
points or matters as, in the opinion of the Commission, may be useful for, 
or relevant to the subject matter of the inquiry and any person so required 
shall be bound to furnish such information. 


(3) The Commission or any officer, not below the rank of a 
Gazetted Officer, specially authorised in this behalf by the Commis- 
sion may enter any building or place where the Commission has reason 
to believe that any books of account or other documents relating to the 
subject matter of the inquiry may be found, and may seize any such 
©0ks of account or documents or take extracts or copies therefrom, 
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i io * enjoined to conduct the inquiry 
‘on afforded to it by section 12° enjou I 
eens judicial authority, directing evidence to be led before it, 


‘ sep ; is of the evidence so led and 
ifti d arriving at findings on the basis o 

Bee eed) Now it appears to me that a body of that type, when called 
upon to inquire into and report its findings on charges of the nature 
eeried to. this Commission should conduct its proceedings in the 


-full-view of the public. 


- 4.10. ‘There is in the case of an inquiry under the Act no lis in 
the sense of a legal right of the plaintiff ora petitioner which is sought 
to be enforced against a defendent or respondent who resists it or of a 
legal obligation which a plaintiff or petitioner alleges is cast on a 
defendent or respondent which is.denied and the court or tribunal is 
called upon to adjudicate on the existence or nature of the legal right or 
obligation with a view to its vindication or enforcement. But to conclude 
therefrom that there is no lis in any other case is to take too narrowa 
view of the matter. There is in the case of the reference here, posed a 








subject to the provisions of section 102 and section 103 of the Code of 
Criminal Procedure, Svt. 1989, in so far as they may be applicable. 


(4) The Commission shall be deemed to be a civil Court and 
when any offence as is described in section 175, section 178, section 179, 
section 180 or section 228 of the Jammu and Kashmir State Ranbir 
Penal Code, Svt. 1989, is committed in the view or presence of the 


Commission, the Commission may, after recording the facts constituting: 
the offence and the statement of the accused as provided for. in the 


Code of Criminal Procedure, Svt. 1989, forward the case to a Magistrate 
having jurisdiction to try the same and the Magistrate to whom any such 
case is forwarded shall proceed to hear the complaint against the accused 


as if the case had been forwarded to him under section 482 of the Code: 


of Criminal Procedure, Svt. 1989. 


: (5) If any person does any act or publishes any writing which 
eualenlated to bring the Commission or any other se de hero into 
pee lower its or his authority or to interfere with any law- 
ae es He commission, he shall be deemed to be guilty of an offence 
ae pean may, after recording the facts constituting the 
} » Jorward the case to the Magistrate having jurisdiction to try 


the same for takin i 
b M & Cognizance thereof; and the Magistr if he finds 
him guilty, may sentence him to si ‘ seers oe 


. mple impris hick 
extend to six months or eel Prisonment . which may 
; or to fine w m 
rupees, or both. © tne which may extend to one thousand 


(6) Any Proceeding before the Commission shall be deemed 


to be a judicial. proceeding withi i 
g within the mea i 8 
of the Jammu and Kashmir State Ranbir Penal pects igsee - 


Section 12—Protection of action take 
suit or other legal proceeding sh 
Commission _ or any member th 


it en in good faith :—No 
a He against in Government, the 
ereof or any person acting under the 
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controversy which consists of opposing claims regarding a matter of 
grave public importance. This invloves necessarily. the defining and 
elaborating the claims and of sifting the facts in their support and the 
Commission is required to record a finding on these matters in dispute. 
Even if this is not taken to be a lis, it is too close to it for all purposes 
as to be distinguishable from a true lis. 


A-11. ‘The resolution of this controversy on the terms of the 
Act both by way of express provision therefor and by way of necessary 
implication therefrom, is to be by the adoption of judicial methods and_ by 
recourse to judicial procedure. I conceive that the essence of judicial 
procedure consists in at least two things. Apart from the judicial mind 
which is presumed, firstly that the hearing should be in the presence 
of both the parties, each party having the right to bear what is put forward 
_ by the other, so that it might be controverted if possible and secondly 
in the proceedings being in public. Exceptions to the latter rule with 
which I am now dealing, no doubt, exist but these are based on com- 
pelling reasons existing and founded on public policy. Tumult or 
disorder or a reasonable apprehension of it or where otherwise public 
safety or national security would be jeopardised by a public hearing 
and of public disclosures of matters that gravely affect such safety or 
security, are obvious exceptions to the general rule. Similarly when the 
evidence relates to matters of scandalous matters, it would be just and 
proper that the public should be excluded and the hearings should be 
in the private. But. apart from these instances based on National 
Security, public safety, decency and morality, I consider that it 
should be in the interest of the parties as well as that of the public that the 
hearings should be open to the public. 


A-12. ‘There 1s another aspect which in my view cannot also be 
ignored. The public have a vital interest in the matters in controversy 
in this inquiry. In a democracy based on adult sufferage as ours, it is the 
people who in ultimate analysis are the political sovereigns. They 
have a right to be informed of the doings of those to whom they have by 
their votes entrusted legal powers of the widest extent and to know 
precisely whether the suggestions made that these powers have been 
abused are true or not. This is an additional reason why T consider that 
an inquiry by a Commission called upon to report on the sort of questions . 
Set out in the Notification constituting this Commission should be in 
public, unless there is any over-riding or compelling reasons for hold- 
Ing fhe sittings in, private. I then recalled the words of Lord Shaw in 
Scott versus Scott ‘publicity in the administration of justice is one of 
the Surest guarantees of our liberties... .Where there is no publicity there 
is no justice. It is the keenest spur to exertion and the surest ofall 
safeguards against improbity. It keeps the judge himself while trying 
under trial’, Therefore, I had no desire to deprive either the public 





direction either of the Government or of the Commission in respect of 
anything which is in good faith done, or intended to be done in pursuauce 
of te Act or of any rules or orders made thereunder or in respect of the 
publication, by or under the authority of the Government or the Gom- 
. Mission, of any report, paper or proceedings. 
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the parties before me of the salutory safeguard gooxded: by the Proc ced. 
ce Nene in the public. | 
A-13. Mr. Sen while generally agreeing with my observations 


desired that there might be a slight modification, in that that proceed. 
Sia should not be open to the public 


lic until I had eecided that the alle 
s C : . case justifying calling on the respondent to 
gations sae fie ae, see cea seiathat Sn asuppe 
ae Aleeston set out in the Notification, the Government might place 
Rept the Commission affidavits which were believed to bring home the 
charges. The Commission might, however, not be satisfied on their 
probative value and might, therefore, hold that there was no case for the 
respondent to answer, in respect of a particular allegation. At that stage 
the issue is merely whether notice should be issued to the respondent or not 
and it would, therefore, not be proper that the hearing should be in 
public, for if ultimately the Commission was satisfied that there was no 
case to answer the allegation, the charges made therein would prejudice 
the respondent. He, therefore, suggested that the sitting at which the 
Commission determined whether a prima facie case has been made out, 
should be in private and that once the Commission decided that there 
was a case to answer, all further proceedings should be in public. 
I consider that this suggestion possessed merit and I accepted it and 
directed ae subject to this reservation, the rest of the proceedings would 
be in public. 


A-14, On this a question was naturally mooted as to whether 
there would be a sitting for determining whether the affidavits and the 
documents on which reliance would be placed in support of each of the 
allegations raised a prima facie case for the defendent to answer. It was 
the submission of Mr. Khambatta that it was for me to satisfy myself 
on this matter from the perusal of the affidavits and other materials 
placed before me and that if I did this, there would be no need for any 
Portion of the inquiry being held in private at all. However, I pointed 
out that though under the Inquiry Act, it was for the Commission to 
determine whether a prima facie case was made out to justify the res 
pondent being called on to answer, and that the respondent would not 
ae mnto the picture until notice was issued to him to show cause; Sti 

& regard to the nature of the allegations and other attendant cit 


acm : Peas to gece even this question, as to whether 4 
a = 5 . 
Placed before me. € out, after hearing both the sides on the materia 


A+15. oe tia > ar alae ele 
procedure to = ae took up the question as to the details of the 
ihatatleretwes se opted in the ,conduct of the inquiry. I pointed out 
to Dene averche. questions 2. or “matters”? which were require 

A conven ne the Commission and that I considered that it woul 
eviflence be arelae ogical if the first of the two “questions”? and the 
in relations the pie : Were taken up for consideration after the materia 
to which that question echt es and the 37 allegations with reference 
view of this I stated € answered, had been considered. 12 
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the 2nd paragraph of that question namely ‘‘examine and take into 
account only the allegations contained in the second schedule”’. 


A-16. I drew the attention of the learned counsel on both 
sides, to the circumstance that the allegations as notified were not 
drawn up with clarity and precision and that it would be proper that 
the real points involved in the allegation might be properly clarified 
before the respondent was called on to answer the charge. Mr. Sen 
readily agreed to this suggestion and the question was then debated as to 
the form which the elaboration and clarification was to take. In this 
connection Mr. Khambatta suggested that in respect of each of these Alle- 
gations the Government would file a ‘‘statement of the case’ 1m the form 
of a pleading, setting out by adverting to the facts of the Government’s 
exact case in relation to each Allegation and support that “‘statement’’ 
with reference to the affidavits which would be filed, touching the 
several matters which were the subject of the allegation and append 
to it a list of the documents which would be relied on. Mr. Sen agreed 
that this would be a convenient form in which the case of the Govern- 
ment could be stated, as this would enable the respondent to understand 
the nature and details of the charge and defend himself properly. This 
procedure was, therefore, agreed to. 


A-17. As the allegations were numerous being as many as 

38 and I considered that it would be more convenient and tend to better 
expedition if the statements, affidavits and documents in respect of 
all of these charges were not filed at the same time but if the allegations 
were to be divided into convenient groups, dealing with related subject 
matter, and statements, affidavits and documents pertaining to each 
- group were filed at intervals so that the respondent could conveniently 
examine them and prepare his defence. This suggestion was also readily 
agreed to, by the learned counsel on both the sides. Mr. Khambatta 
thereupon classified the 37 Allegations in Schedule IT starting from 
Allegation 2 into 8 groups, the last being a miscellaneous group, none 


of them having connection with any other in that group. These groups 
were as under :— 


1. Acquisition of immovable properties by improper means. 
These were those comprised in Allegations 2, 4 and 7 


_ 2. Trespass and encroachment on immovable properties 
belonging to the Government or to other private parties. The Alle- 
gations in this group were 3, 5, 6 and 8. 


: 3. Leases of Government land for commercial sites for 
inadequate consideration. These were Allegations 9,10 and 11. 


4, Charges in relation to the improper allotment of lands to 
Ue erase relations of the respondent in Gandhi Nagar at Jammu and in 
ajbagh and Jawahar Nagar at Srinagar. This was Allegation 12. 


: 5. Transport matters. These were those comprised in Allega- 
tions 16, 19, 22, to 27, 34, 35 and 37. 
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: F ‘tdi tructed by Governm 
_ Having private buildings const ; ent 
re s Shera favours had been shown by the Government anq 
‘imilary electrification of buildings at public expense contrary to the 
ee The relevant Allegations were those contained in items 14 


15, 32 and 33. 


7, Improper dealings in respect of forest contracts by which 
certain Sane Wo benefitted. These were Allegations 29,30 and 3], 


8, Miscellaneous items between whom there was no connec. 


tion, each being independent. These comprised Allegations 13, 17, 18, 


20, 21, 28, 36 and 38. 


A-18. Mr. Khambatta submitted that group 5 which comprised 
the “Transport matters” might be taken up first for the reason that the 
proof of the charges made in that group rested mainly, if not wholly, on 
official documents. Mr. Sen agreed and stated to me ‘‘on the pro- 
cedure we are entirely satisfied.” 


A-19. The next question was as regards the dates before which 
the statements, affidavits and documents in relation to the Transport 
group allegations should be filed by the Government. Mr. Sen suggested 
that the statements and affidavits and documents should first be filed in 
regard to items 16, 22 to 24 and 34 and in regard to the others sometime 
later. Asregards the date it was agreed that the statements and 
affidavits should be filed in regard to the four of the items just now 
mentioned on or before the 22nd of March, 1965in the office of the 
Commission. There was also a direction that a copy of each statement 
and affidavit should be served on Tespondent’s counsel as _ well as on 
the counsel for Bakhshi Bashir Ahmed wh 
several allegations. 


A-20. As regards the details of Hic 
affidavits to be filed I ruledas follows: the procedure and nature of 


“There shall be a separate affid 
gation even if the same individual { 
than one allegation, Affidavits sha 
they are in a language other tha 
accompanied by a trans] 
Sree eo bine the translation to be correct. Along with the 
Beli pane ro peunent Shall also file a Statement setting out 12 
i SS Sean to answer. Such Statement shall be in the form™ 
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be stitched or otherwise pasted up as to prevent their being perused. 
Any claim to privilege shall be made by means of affidavits setting out 
the grounds on which the privilege is claimed and the affidavit shall be 
sworn to by a responsible officer of the State Government”. I might 
here add that though an enormous mass of official records, some of 
which had been called for by the respondent have been filed in the 
office of the Commission, privilege has not been claimed in respect of 
any document or portion of any document and the respondent has 
been at liberty to peruse every portion of the record which has been filed 
in the office of the Commission). 


A-21. Directions were also given for the inspection of the 
documents filed on behalf of the Government in respect of the alle- 
gations regarding which statements had been directed to be filed. 


A-22. At the close of this preliminary hearing Mr. Sen indi- 
cated that at a later stage and on an appropriate occasion, he proposed 
to raise three points which he stated were somewhat of a preliminary 
nature. He indicated these points in these terms:— 


(1) Under the Jammu and Kashmir Commission of Inquiry 

Act, 1962 the State Government had the powers to appoint the Commis- 

sion only to inquire into and report upon “‘matter of public impor- 

tance’’. His submission would be that the questions now referred to the 

~ Commission for inquiry and report did not satisfy this test. I pointed 

out that I would deal with the objection if and when it was raised 

but indicated that my tentative opinion was, that I could not 

legally entertain an objection to the jurisdiction of the Government to 
constitute the Commission. 


(2) The second point was, that some of the questions which 
the Commission was called upon to inquire into, related to matters set 
out in the Union Legislative list with the result that the State 


Government was incompetent to direct the Commission to inquire 
Into them and 


; (3) the last point related to the powers of the Government to 
direct an inquiry into events and matters that happened prior to 1962 
when the Commission of Inquiry Act was enacted and came into force. 


I indicated that I would deal with these points if and when these were 
actually raised. 


A-23. Counsel on both sides having stated that they sought 
no further directions from the Commission at that stage, the proceedings 
were adjourned to 7th of April, 1965 when I said I would consider, 
whether a” prima facie case had been made out in respect of the alle- 
gations listed as items 16, 22 to 24 and 34 as regards which statements 


and affidavits had been directed to be filed on or before 22nd 
March, 1965. 


_A-24. In accordance with the decision taken at the first sitting 
of the Commi 


6 (1) ssion, a public notification was issued in terms of Rule 
(b) of the Commission of Inquiry Rules, summoning members of 


fii 


the public as were ‘acquainted with the matters which were th 


inquiry by the Commission] under the Notification 
SS ek Sain atidavits in regard to matters within their knoy, 


the 


ons was in Urdu and was directed to be published in 
tae eT SCD Alies published at2Srinagar namely the Khidmat’ é 


‘Martand’ |and, the,‘Aftab’ andfin the following two Dailies publisheg | 


at Jammu, the “Ujalla” andthe “Sandesh’’. It was also directed to py 


published in the Urdu Section of the State Gazette with an English trans. 


lation in the English Gazette of the State. Separate affidavits Were 


directed to be filed in respectjof each of the charges. ,The affidavits were 


fs 





to be verified by affirming the contents of the paragraphs specified as | 


being true to the knowledge of the deponent or that the information Was 
believed to be true being based on some document or other material 
‘which was referred to. The copies of the Notification dated 30-1-1965 
constituting the Commission and containing the allegations which were 
the subject of inquiry as wellas an Urdu translation thereof were 


directed to be made available for inspection at the office of the 
Commission by any member of the public from and after the 2ndof 


March, 1965. The affidavits were directed to be filed in the office of the 
Commission on or before 29-3-1965, 


A-25. The short hand transcript of the proceedings of the i 
Commission dated 22-2-1965 as well as a summary of the directions | 


given by the Commission at that sitting was circulated to both the parties 
for their information and perusal. 


A. 26. Pausing here, I should add that | had a summary of 
the proceedings of every sitting upto the 15th of June, 1966 drawn up 
including in it all the directions given in Tespect of the several matters 
mentioned and argued before me and had a copy of the same circulated 


to both the Government as well as the Tespondent as soon as possible 


after each sitting. I did this to enable the parties to have an authentic 


I these petitions as well as that taining the 
orders Passed on these petitions is similarly being fared : 


A-27, In accordance wi irecti 
€ with the directions iven to the Gover: 
ment, statements of the case, affidavits and docurtents in respect of 


Allegations—16, 22 to 94 and 34 were filed in the offices of the 


Commission with copies of the stat 
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purpose of determining in the presence of the parties whether the 
statement of the case, in the light of the affidavits and documents relied 
on in support raised a prima facie case, justifying the calling upon 
the respondent to furnish an answer to the charge contained in 
the 5 allegations. 


A-29. Just as the sitting was commencing, the learned 
counsel for the respondent filed two applications supported by 
affidavits to which a_ reference will be made a little later. 
Mr. Sharma, the learned counsel complained that he had not 
been furnished with copies of the affidavits which had been 
filed on behalf of.the public to enable him to know whether 
there was anything in them which went against him orinhis favour. I 
then pointed out that I had all these affidavits which were in Urdu trans- 
lated for my benefit and I found that there was nothing inany of them 
which related to any of the charges which were subject matter of the 
inquiry. They were mostly directed against Bakhshi Abdul Majid and 
voiced acomplaint that large sums of money were duetothe deponents 
from Bakhshi Abdul Majid for goods supplied to him, for the fulfilment 
of his contracts with the army authorities and that he had not made 
payments tothem. In some of them it was said that these payments 
were not made because of the influence of the respondent. But in 
as much asthe matters of complaint were not the subject matterof any 
of the Allegations listed in Schedule 2 and as the Commission was direc- 
ted by the second paragraph of question 2 to confine itself to the 
allegations listed in the Notification, I did not propose to take any 
notice of the contents of any of these affidavits. I also pointed out that 
there was nothing in them which could possibly help the respondent. 
I, however, made it clear that if the counsel for the respondent 
desired to peruse them they were always at liberty to do so. 


A-30. When next I took up the question of the statement of case 
etc. filed in respect of the five allegations in regard to which Government 
had filed affidavits etc. Mr. Sen raised two points. The first was that 
before the defence was called upon to make any submission whether a 
pyvima facie case was made out or not, the respondent should be permitted 
to have inspection of the entire files from which certain documents had 
been picked out by the Government as being relevant to the allegations. 
The question in this form was raised because Government had along with 
the statement of the case and affidavits, filed photostat copies of the pages 
of the files which contained matter relevant to the charge and which in 
their opinion established their case. The submission of Mr. Sen was 
that a perusal of these photostat copies which alone were made available 
to them for inspection was not sufficient that they should have access to the 
entire record which had been filed{in the office of the Commission before 
they should be called upon to make any submission even at this stage. 

he second point which he made that as Government were relying on 
statements and affidavits filed by them in support of their case, it was 
eee that the deponents of these affidavits should be called up before 
€ tribunal and be subjected to cross-examination by the respondent, 


ee cermin could be accepted and a prima facte case held 


sp ie 


A-31, Taking the second point first Mr. Khambatta rightly 
pointed out that the present hearing was ae for be purpose of Mees 
ing whether the charges were fully proved but on es ether the allegations 

made in the statement of case supported by the affidavits and documents 
filed, justified the Commission in directing the respondent to file hi, 
answer. I agreed with this view and pointed out that the defence had to 
proceed on the basis that the facts stated in the affidavits filed as well ag 
in the documents relied on were for the time being true. The only objec- 
tion which I would entertain at this stage would be somewhat in the 
nature of a demurrer. In other words assuming the facts in the statement 
of the case, supported by the affidavits and documents were true, is a 
prima facie case made out. Of course it would be open to the respondent 
to urge that the statement of the case went beyond the charge in the Al- 
legation as notified, in which event of course there would be no question 
of his being called upon to answer the excess. Similarly if there was any 
material variation between the ‘statement’ and the ‘Allegation’ as noti- 
fied it would be open to the respondent to object to this variation. Also 
if the affidavits and documents did not, even if accepted, establish the 
notified charge against the respondent an objection could be raised at this 
preliminary stage and no notice would be issued calling upon: him to 
answer that charge. The point was that the veracity of the deponents was 
not the subject-matter of inquiry at this stage but would be a matter that 
would be considered only at the stage of the final hearing. 


h . 5 } Commission as regards 
a ether a prima facie case was disclosed by the statements, affidavits etc. 
ed by the Government and of course before he was called upon to reply 


to the charge. In regard to this the main submission of Mr. Sen was 
that the respondent could not be expecte 


: € respondent to ans h i his 
( nswer the charge without 
ae access to the entire files. Mr, Khambatta, Deere urged that 
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desire to point out is that it was learned counsel for the respondent who him- 
self suggested that he would be satisfied with my inspection of the entire 
record and with my circulating to the parties any document or a portion 
ofthe document which helped the defence. I now quote from the verba- 
tim report of the proceedings of the 7th April, 1965 where Mr. Sen ad- 
dressing the Commission said“ the files may be placed before the Commi- 
ssion. The Commission may look into these files andif the Commission 
finds that any portion of the files which bears upon the matters had been 
* left out I may be given copies of such papers. 


Mr. Khambatta:- I agree to the course suggested as that would 
eliminate wastage of unnecessary time. 


Commission :- The files may be sent on to me. I will go 
through all of them. If there is anything in 
them, besides the documents already filed 
which bears upon this matter or throws any 
light thereon by way of elaborating the defence 
J shall have copies made out of those portions 
and have them circulated to both the parties 
before the preliminary hearing is held. At 
a later stage the respondent will have the 
opportunity of inspecting entirely all these 
files so that he might be able to pick up and 
put to use anything which might have escaped 
my attention. 


Mr. Sen :— In view of what has been agreed to I would 
suggest that my learned friends should, file a 
statement in respect of these 6 remaining 
items of this group within’a fortnight and if 
in the meantime your lordship looks into 
these files and if your lordship thinks that 
anything has been left out of these files the 
Secretary may be directed to give us extracts 
of such portions. 


Commission:— I will see that copies of such pages are 
circulated to both the sides’’. 


A-33. Mr. Khambatta suggested that he would file statements, 
affidavits and documents in relation to other items of the Transport 
group on or before 22nd of April, 1965 which I considered reasonable 
and this was agreed to. Mr. Sen thereafter suggested that as each of 
the allegations in the Transport group was connected with the other, 
reeuld be more convenient if the prima facie case disclosed in respect 
oi the 6 items as regards which statements etc. had been filed by the 

overnment, be taken up at the stage of the preliminary hearing in 
regard to the other 6 items of this group. The suggestion appeared 
reasonable and I directed that the preliminary hearing of all the items 


in the Transport group would be taken up at the next hearing which 
would be at Srinigan: : oe 


feetGis 

2, after both. Mr. Sharma appearing on behalf 
- een hmed and Mr. Sen brought to my notice that the 
oh ho were instructing counsel for the Government in the Inquiry 
oe ses were proceeding with their own investigation into the Charges 
hich were the subject matter of inquiry before the Commission 
ue that it was both embarrassing and inconvenient to have these 
ai proceedings being pursued at the same time. In regard to this 
rates Mr. Sen drew my attention besides to the documents already 
produced in relation to the allegations in the Transport group, in which 
there was a reference to “PE No. 4 of 1964” etc. and also 
that in these “preliminary cases” conducted by the Police, Warrants 
had been obtained from Magistrates on the strength of which certain 
documents had been seized. I pointed out that if there was a case 
pending against the respondent and if the same was being pursued 
either before a Magistrate or other authority it would be embarrassing 
and difficult for the defence to properly conduct their case in the present 
inquiry. As I desired to have a statement regarding the factual position 
Mr. Khambatta agreed that he would file a formal statement in this 
respect. The Government was directed to file such a statement before 

the next hearing. 


A-35. Before I adjourned the sitting at 1 o’clock Mr. Sen 
submitted that the would argue the preliminary objection about the 
Jammu and Kashmir Commission of Inquiry Act, 1962 not being retros- 
pective and that in consequence it was not competent for the Govern-: 
ment to refer to the Commission any matter which transpired before the 
passing of that enactment and that I had Consequently no jurisdiction 
to Inquire into or submit a report on such antecedent matters. I agreed 
that this was the proper stage at which this preliminary objection ought 
to be raised. I further ruled that the hearing of the preliminary 
objection would not be in camera but in public, and this was agreed to. 
Five minutes before 2-0 P.M., however, Mr. Sencame to my Chambers 
and intimated that he had been instructed notto press the point at that 


Stage and not to argue the objection. T ic sitti ot, 
therefore, held. J n he public sitting was n 


A-36. When the sitting was resumed after the lunch break 

a i at Pome laited that Inspecting the documents and photostat copies 
fed y he overnment in the office of the Commission and taking notes 
) en bere Was very inconvenient as they had to get a number of steno- 
panes Or Pee these notes. As the Government found that owing 
etme for nutive Paper they could not make any more copies of the 
ocuments for being handed over to the respondent, I agreed to hand- 
NS ciel the two Sets of the documents filed for my use to’ the res- 
penden or perusal and return. This was-agreed to by both the sides: 
their convenience in the marr tO > gusulted_ between ee 
x T, 0 the 
convenient date for the next sitting which eanlli be eter “Srinagar 


to which place the Government would move by that time. 


A-37. On the 30th of April, 1965, 
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proceedings by the Police before Magistrates regarding which the ' 
respondent had complained. ‘ 


“The following statement is being filed in compliance 
with the directions of the Hon’ble Commission issued at 
its sitting on 7-4-1965 and in confirmation of the sub- 
missions therein made to the Commission by counsel 
for the Government. 


Certain complaints regarding abuse or misuse of power 
on the part of Bakhshi Ghulam Mohammad, former Prime 
Minister of the Government of Jammu and Kashmir by 
reason whereof he and certain of his close relations were 
improperly benefited, were received by the Government. 
Thereupon the Government directed the D.I.G. (CID) to 
verify the truth in these complaints and to report the result to 
the Government. Besides, the D.I.G. (CID) himself received 
information from other sources involving acts of misconduct 
by Bakhshi Ghulam Mohammad of a similar nature. As 
these allegations had been received by the CID from diverse 
sources, they decided to have a preliminary enquiry made to 
ascertain their truth and also as to the material available or 
likely to be available in support of these allegations. For 
facility of reference and record and to enable supervision over 
these enquiries which were entrusted to a number of different 

. officers serial numbers were allotted to these enquiries.. That 
is why certain P. E. or case Nos. have appeared in some of the 
documents which have been placed before the Commission. 


The material collected as a result of these preliminary 
enquiries was placed before the Government for their con- 
sideration. The Government after satisfying itself about their 
prima facie truth and sustainability appointed the Com- 
mission for inquiring into the several charges listed in the 
Notification. It has only to be added that after the appoint- 
ment of the Commission the Criminal Investigation Depart- 
ment is assisting the Government in placing the case before 


the Commission and for that purpose is collecting the available 
material. 


I am instructed to state that as a result of the preliminary 

_ enquiries conducted by the C.I.D. no criminal case has been 

registered against Bakhshi Ghulam Mohammad, and no 

charges have been laid before any Magistrate or other authority 

by the Police and that no criminal proceedings are now pending 

in any Court of Law. The Land Rover to which . allegation 

No. 34 relates was seized under section 550 of the Criminal 

Procedure Code but even there no complaints or case was 
registered in respect of that vehicle. © 


In view of this I am instructed to state that no 
proceedings—civil or criminal—have been instituted by the 
Government against Bakhshi Ghulam Mohammad or anyone 


Pisa} p 


ies li i dule I of the Notificat; 
he parties listed in Part A of Sche ificatio, 
CTS naathe Commission in respect of any matter Which i, 
the subject matter of Inquiry by the Commission and in con. 
sequence there are no parallel proceedings—ciyj] OF 
criminal—pending against them’’. 
A-38. After this statement filed there was no complaint by 
the respondent of any embarrassment or inconvenience caused to him 
by parallel proceedings. 


A-39. The next sitting of the Commission was held as directed 
on the 10th of May, 1965 at Srinagar. Mr. Sen again submitted that 
the expression “‘prima facie case” was ambiguous and that I should 
clarify it. I reiterated what I had already stated at the previous hearing, 
I explained that I had before me, when considering the point, not merely 
the statement of the case'in respect of each allegation or charge which 
would be in the nature of a Pleading merely but that the same was 
accompanied by affidavits and backed by documentary evidence in 
support of the facts stated in the affidavits and statements. The state- 
ments which were merely an expanded version of the several allegations 
were no evidence and by themselves might not raise any prima facie 
case justifying calling upon the Tespondent to furnish an answer. The 

affidavits which were on oath or solemn affirmation and the documents 
filed were, however, of a different category. They were evidence and 
in the absence of denial or adequate answer supported by. acceptable 
evidence I would be entitled to rest my findings on them. The state- 
ments in the affidavits, however, not having been tested by cross- 
examination there was a possibility of their being untrue or incorrect. 
I had made it clear that deponents of the affidavits need not as a 
matter of law or as a matter of course be required to be subjected to 
Cross-examination (nor can the Tespondent claim this as a matter of 


right) forit is manifestly open to me to roceed : forded 
by affidavits and documents, Th Proceed on the evidence a 


of these documents have to be subjected t inati ] 
© cross- n wou 
depend upon the nature of the defe : ere 


nce as Well as the material submitted 
in support thereof. If the answers furnish hich 
are now being directed to be filed i ee ate Nica 


sd or other material brows’ 
A : 3 wt Plexion upor veral tran- 
sactions which are the subject of Inquiry, the faletenée foediewa from 
re me, would have to be modified of 


© question whether the deponents — 
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the 38 allegations set out init. Again if neither the affidavits nor the 
documents filed in support of the statement in respect of any allegation 
make out the charge, it will be open to the respondent to urge at the 
preliminary stage that he should not be called upon to answer that: 
charge or portion of the charge regarding which there is no material 
placed before the Commission. Again if the documents filed in support 
of an allegation contradict the allegations in the statement or the facts 
stated in the affidavits or are clearly not capable of the construction 
sought to be put upon them in the statements or affidavits, the res- 
pondent could legitimately raise an objection at this stage, that he should 
not be called on to answer matters which the documents produced by the 


Government themselves negative. These exhaust the objections open 
at this stage. 


A-41. After this clarification, counsel for the respondent was 
directed to place before me any ‘“‘preliminary objection” they might 
have to the respondent being called upon to answer the charge set out in 


the 11 allegations of the Transport group regarding which statements 
etc. had been filed. 


A-42, Mr. Sen then submitted that he proposed to argue 
the preliminary point regarding the competence of the Commission to 
inquire into matters which transpired before the date when the Act 
was passec and came into force. But having stated this, he expressed 
his desire to reserve this point to the stage of the final arguments when 
the merits of the several charges would be discussed. I, however, 
pointed out that I would not permit him to raise the point after the 
inquiry was completed and at the stage of arguments, because if the 
point had substance and was upheld it woula mean that the time of the 
Commission had been wasted and such pcrtion of the inquiry which 
related to matters which happened before 1962 would be a futility. 
I, therefore, ruled that if Mr. Sen desired to raise the point, he could 
do so only now before he was called on to answer the charges and that 
he would not be permitted to do so, at a later stage. : 


A-43. Mr. Sen, however, stated that the authorities on which 
he would be relying for the purpose of his making the point, were not 
then available to him and wanted some further time before he would 
argue the matter. The proceeding was then adjourned to the next 
day—11-5-1965—to suit the convenience of counsel. When the sitting 
commenced I called upon Mr. Sen to argue the preliminary objection. 
He, however, submitted that.he was stil! handicapped by not having 
been able to procure the text books and authorities needed for his 
argument and besides he said that he had one further difficulty in his 
making his submission. This was that I had already ruled that I would 
r Hot entertain any argument or objection that the “matters” referred to 
F the Commission for inquiry and report were not ‘“‘matters of public 
eo tance within section 3 of the Jammu and Kashmir Inquiry 
h Ommission Act, 1962, He said that in view of this attitude of mine, 
ae could not usefully or effectively make adequate submissions regard- 
ng his point about the Act not being retrospective in the sense submitted. 
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5 I ruling on the matter in relat; 
r. Sen desired to have a formal rulir é ion 
oe objection I dictated the following order :— 


“Mr. Sen submitted that having regard to the ruling 
of the Commission at an earlier sitting it would not entertain 
any objection to the competence of the reference of the Com- 
mission on the ground that the questions referred to it by the 
Notification were not matters of public Importance, he was 
not in a position to argue the preliminary objection that facts 
which transpired prior to the enactment of the Act, 1962 could 
not be gone into by this Commission as he could not separate 
the two points and he would not raise this _ preliminary ob- 
jection before the Commission and the Commission added that 
it would not entertain any such objection at a later stage”. 


A-44, Mr. Sen was called upon to deal with any objection that 
he might have to notice being issued to the respondent to reply to the 
charges contained in the allegations in the “Transport group”. Mr. 
Sen raised certain preliminary objections. His first objection was that 
the statement of the case filed on behalf of the Government was not 
verified in the manner required by rule 15 .of Order 6 of the Civil 
Procedure Code, and as these statements Were unverified the respon- 
dent could not be called upon to answer them. I, however, pointed out 
that there was no statutory rule requiring these statements to be verified. 
No doubt it had been stated at the earlier hearing that these statements 
would be in the nature of a “pleading” but the word “pleading” was 
used in a loose sense and was not intended to bring in all the technicali- 
Hes or requirements of a “pleading” under the Code of Civil Procedure. 
Primarily the tespondent had to answer the charges contained in the 
allegations as notified but some of the allegations as drafted were 
somewhat cryptic and not sufficiently explicit as regards the case which 
the Government intended to. prove, This was a matter which was 


attention even at the first sitting. When at that sitting 


ith that intention that I directed these 
T made it clear that I was not treating 
ut merely as clarifying the allegations 
Connected narrative form the salient 
nying documents and affidavits filed in 
ture and purpose of these statements; 
«ng entertained that they were not verified. 
Preliminary objection’. 

_ A-45. Mr. Sen’s alternative submissio i there- 
after was reasonable and this was that as the aera ied been 
Permitted to file Unverified Statements, the respondent on his part 

The wae, oe to file euch unverified statements as his answer. 
/ a reasonable pr i b atte 
immediately agreed, Proposal to which Mr. Khambatta 


a8 notified and as putting j 

facts disclosed by the eee 
support. In view of the na 
it Was no objection to their bein 
I, therefore, rejected this 
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_. A-46.. The next submission of Mr. Sen was that the statement 
of the case in respect of allegations 16, 26 and. 27 went.beyond the alle- 
gations as notified and T dealt with them accepting some of the objections. 


A-47. These concluded the preliminary objections raised by 
Mr. Sen as regards the justification for the respondent being called on to 
answer the charges in relation to the Transport group. There was one 
matter in relation to Allegation 37 to which it is now necessary to advert. 
In accordance with the assurance I gave that I would myself examine 
the files and documents filed in the office of the Commission and circulate 
to the parties such of the documents as in my opinion would help the de- 
fence, I circulated before this hearing extracts from certain documents in 
relation to Allegation No. 37. This matter was taken up at the next 
sitting on 14th of May, 1965 when after having heard counsel on both 
the sides, I ruled that the affidavits and documents filed in respect of all 
the items in the Transport group raised a prima facie case justifying calling 
upon the respondent to file his answer. 


A-48. 1 also gave directions as regards the dates on or before 
which statements, affidavits and documents in relation to Allegations 
9, 10, 11, 12, 13, 14, 15, 17, 18, 20, 21, 28, 29, 30, 31, 32, 33, 36 and 38 
should be filed. I further directed that the respondent (as well as those 
to whom the notices had been given under Rule 6 (1) (a) ) would have 
six weeks from that day to file their statements in reply. There were sittings 
of the Commission on 14th and 17th of May, 1965 but as these 
are not very relevant for this narration, 1am not setting them out. 


A-49. At the next sitting of the Commission which was held on 
21st of May, 1965 counsel on both sides were heard as regards the exis- 
tence of prima facie case in regard to Allegations 9 and 20 and holding that 
a prima facie case had been established I called upon the respondent to 
submit his answer. The preliminary hearing as regards Allegations 10 
and 11 was taken up at the sitting of 24th of May, 1965 when having heard 
the counsel on both the sides I directed notice to issue to the respondent 
to file his answer to Allegation 10 reserving for further consideration 
the question as regards notice in relation to Allegation 11. This last 
one was taken up at the sitting of 31st of May, 1965 when after hearing 
the learned counsel on both the sides and certain supplementary affidavits 
and statements filed by the Government, I directed notice to be issued 
to the respondent calling upon him to answer the Allegation. However, 
in view of certain objections raised I considered that paragraphs 10 
and 11 of the case contained matter not covered by the Allegation as 
notified and, therefore, that the respondent was not called upon to answer 
those statements contained in those paragraphs. 


_ _A-50. At this sitting I also took up for consideration the state- 
ONE affidavits and documents filed by the Government in relation to 
ceeenee 15. Objections were raised by Mr. Sharma, learned counsel 
ae pepondents that the charge contained in Allegation 15 (b) was 
ee he competence of the Commission for the reason that the Regio- 
argh Eee College, Srinagar was an institution whose control ves- 
sri S nion Government under item 65 list 1 of the. Constitution 

1at the entering into a contract for the construction of the College 
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and Hostel or any misconduct in relation thereto was a matter within th 
exclusive jurisdiction of the Union Government. I observed tha, 


assuming there was substance in this plea I should have more facts 


before me particularly in relation to the precise relationship between the 


State and the Union Government, in relation to the Institution, more 
especially to the construction of the building and the exact position of 
Bakhshi Ghulam Mohammad in relation to the governing body. ih 
this view I intimated that I did not propose to hear arguments or decide 
this preliminary objection at this stage and that it would be considereg 
more appropriately and properly dealt with after respondent filed his 
reply to the charge. It, therefore, reserved the right of the respondent 
to raise the point at the stage of the final inquiry and subject to this reser. 
vation the respondent was called on to answer the charges containing 
in paragraphs 15(a) and (b) of the Allegation. 


A-51. Allegations 32, 33 and 38 were next taken up. While’ 


orders were passed directing a reply to be filed to the charge contained 
in Allegation 32, the consideration of allegation 33 was adjourned in view 
of the submission of the learned counsel that Bakhshi Ghulam Nabi who 
was alleged to have been improperly benefited in this Allegation, was 
then in preventive detention and counsel was unable to make any sub- 
missions without contacting him and obtaining his instructions. The 
hearing of this Allegation was, therefore, adjourned for the purpose of 
counsel meeting the detenu and taking instructions. Mr. Khambatta 
learned counsel for the Government stated that he would be able to persu- 
ade the Government to accord permission to counsel to meet the 
detenu and obtain his instructions. The Commission expressed the 
hope that the Government would allow facilities to the counsel to meet 
Bakhshi Ghulam Nabi and interview him outside the hearing of 
the Police officials for the purpose of taking instructions in regard to the 
matters pending before the Commission, Allegation 38 was then next 


taken up and directions were given requiring the respondent to answe! 
the charge. 


A-52. The next sitting of issi f 
g of the Commission was held on 8th 0 
June, 1965 when Mr. Sharma stated that his junior had been able to meet 


k € had nothing to submit In reg 
; € y is € ent in respect of Z \llege 


j thereupon directed the respondent 48 

Bel ae Bakhshi Ghulam Nabi to reply the charges-directing Dees to be 
ssued to Bakhshi Ghulam Nabi under Rule 6(1) (a) affording him 4" 
opportunity of making his representation in regard to the matter allege 
eae him. Allegation 12 was then taken up and orders were passe 
vee the respondent to file his answer, with notice being given 
ie er Rule 6(1) (a) to the several relatives of the respondent to whom 
ousing plots were stated to have been improperly allotted at his 


that the statement etc. should be fil 
before 14th of June, 1965. 
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A-53. The next sitting of the Commission was held on 15th of 
June, 1965 when the statements etc. in relation to the charges 2 and 3 
were taken up for consideration. Considerable argument was devoted 
by Mr. Sharma, learned counsel for the respondent, on what he termed 
was a departure made in the statements and affidavits from the case as 
put forward in the Allegation as notified. This referred, in great part; 
to the stage at which and in the manner in which the question of undue 
influence and coercion practised on 40 tiller owners by the respondent’s 
brother Bakhshi Abdul Majid as well as by his son Bakhshi Bashir Ahmed; 
with the assistance and connivance of the respondent’s son-in+law Mr: 
Nassarullah, who was then the Deputy Commissioner, Srinagar, was 
brought to the notice of the respondent. 1 ruled that there was really no 
variation in substance between the Allegation as notified and the state« 
ments and affidavits in support of that Allegation. I pointed out that 
this was a matter of detail which could be urged at the final hearing when 
the varacity of the statements in the affidavits could be considered. The 
respondent was, therefore, directed to answer the charge contained in 
Allegations 2 and 3 and notices were also issued to Bakhshi Bashir Ahmed, 
Bakhshi Abdul Majid and Maqsooda Begum in whose favour these sales 
were taken under Rule 6(1) (a) of the Rules to make such representations 
as they desired before I recorded findings on these Allegations. 


A-54, I then took up Allegations 29 and 31 which had been 
reserved from the 14th of June, 1965 for orders as to whether a prima facie 
case had been made out or not. I held that such a case was made out 
and directed the respondent to answer the charge contained in the 2 
allegations. Allegation 7 was next taken up and here again Mr. Bhasin, 
learned counsel for the respondent, urged that the Commission was not 
competent to inquire into the charge contained in the Allegation for the 
reason that the conduct of Col. Kak who was the Chairman of the Can- 
tonment Board was involved and that as “‘Cantonments”’ was a Union 
Subject, the Commission could not inquire into the Allegation. I point- 
ed out that what I was concerned with in the inquiry was merely the 
conduct of the respondent and whether an abuse of power by him was 
established. I considered that it was within my jurisdiction to inquire 
into and pronounce upon this. From the circumstance that Bakhshi 
Ghulam Mohammad as the Prime Minister of the State did not have in 
law any supervisory powers over the Cantonment Board and its officers, 
it would not follow that no abuse of power by the respondent could arise. 
As no objection besides this was raised to the issue of a notice in respect 
of Allegation 7, I held that a prima facie case existed and directed issue of 
notice to the respondent to answer the charge contained in Allegation 7. 
A notice under Rule 6(1) (a) was also directed to be issued to Bakhshi 


Ghulam Nabi, brother of the respondent, in whose name the property 
was purchased. 


‘ 


A-55, I then took up for consideration the statement of the case, 
affidavits and documents filed in relation to Allegation 8. I heard 
r. Khanna, learned counsel for the Government, who at great length 
Placed before me, the various affidavits and documents in support of his 
submissions that a prima facie case regarding abuse of power had been 
made out. I, however, considered that there were really no documents 
which could support the charge and that the affidavits did not connect 
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- the respondent with the makin of the eet anil thereta® ho. 
prima facie case was made out o} abuse_o ee 2 pa i either to make 
the encroachment or to retain the encroac re plot with notice of the 
encroachment. I, therefore, passed an order that _ case had been qi. _ 
closed against the respondent in regard to Allegation and that he need 
not file any reply to the charge in that allegation. | 

A-56. The proceedings were then adjourned to the 21st of June, 

1965 when I took up for consideration the question whether a prima faciy 

éase was disclosed by the statements etc. in relation to Allegations 1B}. 

17,18,21, 28 and 36. In relation to allegation No, 13 Mr. Sharma raised | 

various objections but most of these turned on questions of fact and depen. L 

ded in large part, on the veracity of the statements in the affidavits ' 


filed in support of the Government case. As, however, this was a matter _ 


which would be considered only at the stage of the final hearing, I over- 


| 


ruled the several objections and held that a case had been made out 


to justify calling on the respondent to answer the charge. 


A-57. As regards Allegation 17 the proceedings were adjourned 
to 28th of June, 1965 to enable the Government to file supplementary 
statements and affidavits in relation to several matters which were raised 
by Mr. Sharma, learned counsel for the respondent. Allegation 18 was 
next taken up. It consists of two parts. The first part related to abuse 
and exploitation of the official position of the respondent on one P. A. 
Roamer who held contracts for the supply of stores to the army being 
induced to take Bakhshi Abdul Majid as his partner. The second part 
of the same Allegation related to Roamer being later on forced to go 
out of this partnership so that thereafter the business became the sole 
Propriety concern of Bakhshi Abdul Majid. There were no documents 
in support of either part of the charge, and the case of abuse rested 
wholly on the affidavits filed in support thereof. So far as these affidavits 
were concerned and in particular that of Roamer himself, there were 
statements there which, if accepted, would show that the respondent pla- 
yed some part in inducing Roamer to take Bakhshi Abdul Majid as his 
pares and share his business in army contracts with him. But as regards 
ee peor painos ne charge namely Roamer being forced to go out 0 
€ partnership, even the affidavit of Roamer on which alone reliance 
could be placed, did not establish the complicity of dent in the 

expulsion. What pilcity of the respondent : 
ae eee a ee as stated was that Bakhshi Abdul Majid withheld 
epiionites levied oe e sae result of which, the Income Tax 
on ‘\oamer on the basis of their estimate of the pro- 


¢ army authorities, estimates which it was 
profits derived and that Roamer was requ 


f uthorities to pay tl t computed: 
Roamer finally approached the High Canes Be q on ; ae aaeete The 


was not able to appreciate how this fail ae hanes 
to deliver the account books of the iPete = ee een ae 
to abuse of power. : , 
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A. 58. Mr. Khanna learned counsel submitted that from the 
Income Tax proceedings, I could reasonably draw the inference that the 
respondent was in some way responsible for these proceedings being taken 
against Roamer personally because in 1951 when these proceedings were 
taken, the Income Tax Act was being administered by the State Govern- 
ment. I felt unable to agree with this argument and, therefore; ruled 
that no prima facie case was made out in regard to the second part of the 
charge, though so far as the first part of the charge was concerned namely 
that the respondent induced Roamer to take Bakhshi Abdul Majid as his 
partner there was material for calling upon the respondent to answer. 
An order to this effect was, therefore, made and, besides the respondent, 
notice was also directed to be issued under Rule 6(1) (a) to Bakhshi Abdul 


Majid affording him an opportunity to be heard before findings were 
recorded. 


A-59. Arguments in relation to the charge under Allegation 
21 were next heard but I rose for the day before this was completed and 
the submissions were resumed on the next day 22nd of June, 1965. This 
Allegation also fell into two parts (1) that in order to prevent com- 
petition with two Cinema Theatres which were owned and run by 
Bakhshi Abdul Majid, the respondent was responsible for refusing licenses 
to two other theatres Jai Hind and Regina and managed to have this 
refused at one stsge by his son-in-law Mr. Nassarullah who was then the 
Deputy Commissioner, Srinagar and (2) that in order finally to prevent 
any further competition he purchased the two buildings which were 
constructed for being run as Cinemas for the Transport Department 
even though there was no need for the same. The submission of Mr. 
Sharma was that the authority under the Cinematograph Act to grant 
or refuse a licence was the District Magistrate and any failure on the 
part of the Magistrate to grant the licence could not be any proof of 
abuse of official position on the part of the respondent and (2) the 
purchase of the two theatres Jai Hind and the Regina was proper, since 
the buildings were bonafide required for the use of the Department and, 
therefore, no inference adverse to the respondent could be drawn from 
such a purchase, which was besides really in the interest of the owners 
who had heavy liabilities to aischarge. The question for consideration 
at the final hearing would be whether these licenses were refused or the 
applications therefor kept pending without disposal because of the 
Interest which the respondent took in the matter, the delay or the refusal 
being of help to Bakhshi Abdul Majid who was running two of the 
3 theatres which were then operating in the city. The fact, therefore, 
that the power to grant the licence was vested by the statute in the 
District Magistrate cannot by itself be sufficient to negative the possi- 
bility of abuse of power on the part of the respondent. The other 
question whether the buildings were needed by the Department would be 
a question of fact which have to be considered in the light of the materials 
placed before me particularly as to the manner in which and the purpose 
for which the buildings were used or failed to be used after the purchase. 
I, therefore, rejected the preliminary objections to the issue of notice 
and directed the respondent to file his answer to the charge contained 
in the Allegation and besides notice was also directed to be issued under 
Rule 6(1)(a) to Bakhshi Abdul Majid who was stated to have been 
benefited by the abuse of power alleged in the charge. 
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| i va and in relation jo : 

60. Allegation 28 was taken up anc ; o 4 

M cae brought to my notice that a pecition challenging the order 
Brie District Magistrate imposing the prohibition on the export of milk 


from Jammu to Kashmir had been filed in the High- Court at the 


time when that order was passed, in which also a charge of malafides had 


: in support of which affidavits to the same effect as. Were 
peer ue, aes of Allegation 28 had been placed before the High 
Court. Jt was stated that the High Court had rejected the petition 
after considering these affidavits. Mr. Sharma, therefore, submitted 

that | should peruse the entire file of the proceedings ae the High Court 
before making any order calling upon the respondent to answer the 
- charge. 


A-61. No doubt the decision of the High Court holding that 
the malafides then alleged had not been made out, was not resjudicata 
nor would that adjudication be technically binding upon me, but] 
considered it proper that in dealing with the matter before me, | should 
acquaint myself fully with the details of the allegations then made as 
well the conclusions of the High Court before proceeding further with 
the aJlegation No. 28. The Secretary to the Commission was accord- 
ingly directed to address the Registrar of the High Court with the request 
to forward to the Commission the record of the proceedings in the writ 
petition and the consideration of Allegation 28 was adjourned 
pending the receipt of these records, 


4-62. Mr. Sharma, raised several questions in. relation to 
the charge in allegation No. - 36 bsi most of them turned on questions 
of fact. 1 pointed out that One of the items of credit in this account 
¢ of the respondent and into which 
cheques which were admittedly intended for the National Defence Fund 


Were paid, was a Cheque for Rs, 10,000;- drawn by one Mohammad 
Magqbool, who had 


l » in an affidavit stated that the amount was a loan 
sated he had pee to the respondent at the latter’s request. If this were 

ace Out at the hearing, there Would be proof that private moneys 
of the respondent had been ] { that privat 


€n put into this account which would be operated 

ees ie ee ae ereved would raise a prima facie case m 

ee = ins Charge. ter this was pointe *, Sharma did not 
rajse any other objection and A “ p ed out Mr. Sharma 


‘ 5 Olice was issued ; ndent [0 
answer the charge in Allegation 36, peu onihier ates pe 


fake d filed supplementary statements a0 
though Mic Sema ements mud ah ps a 
J pe ; Several objections to the issue of notice 4 
Of deta oc leeation, I considered that the points Fated rei matters 
( 5 regards the truth Or acceptability of the several statements 
: h w be considere 
oe at a Stage of the final hearing, | directed Nags ice issued t0 
* ‘Bakh i Abd Roe ie charge set out in Allegation 17 and als0 
ee a oe Abdul Majid and others under Rule 6(1)(a) who it was stat® 
had forced themselves into Pattnership with Ajj Shah through the 

intervention of the respondent. . ie 
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A-64. The next sitting was on the 5th of July, 1965 and this was 
mainly taken up with certain miscellaneous petitions which were filed 
by the respondent for the production of documents which here listed 
in his applicaticn. Detailed orders were passed on this petition 
(miscellaneous petiticn 9/1965). Besides an application from the 
respondent for further time for filling his replies was also granted. 


A-65. 10th July, 1965 was the next date of sitting when J con- 
sidered mainly the question as to the procedure to be followed at the 
stage of the final hearing—the Transport group being ready for such 
hearing. J pointed out that even in regard to the Transport group the 
respondent had still time to file his reply to three of the charges. besides 
that inspection by him of the original files and documents in respect of 
these charges in the office of the Commission had not yet been com- 
pleted and was expected to take some more time. 1 adjourned the pro- 
ceedings to 28th of July, 1965 when I took up Allegation 28 as the papers 
in the writ petition filed in the High Court had been received. After 
hearing counsel on both the sides in great detail, on the materials placed 
before me as well as on the paners received from the High Court, T hold 
that no prima facie case was made out and that there was no justification 
for directing the respondent to answer the charge contained in Allegation 
28. After passing orders on certain miscellaneous matters of procedure 
and the production of documents the sittings were adjourned to 7th 
of August. 1965 when IT took up the question of the procedure to be 
followed by me at the stage of the final hearing. As quite an amount 
of cortroversy has been raised in relation to the legality and propriety 
of the procedure which I ultimately decided to follow at the stage of 
the final hearing, it is necessary to set out in some detail the proceedings 


of this dete to properly appreciate the effect of the procedure 
indicated, 


A-66. ‘Immediately I steted that the main prvrpose of the sitting 
was to determine the procedure to be followed in conducting the final 
stage cf the inquiry, into the charges of the Transpcert group as regards 
which all the preliminaries had been completed, Mr. Khambatta started 
making his submission on the procedure which he would desire me to 
follow. B-fore, however, he prececded much further | handed-cver to 
counsel on both the sides a type writ‘en statement which | had prepared 
for their perusal and read it ovi and invited them tc make suggestions or 
put forward submissions in the light of my views on the matter, which 
I expressly stated were tentative and which | was willing to modify in 
the light of anv arguments to be advanced. In this prepared statement, 
which I read out. I started by pointing out that all the preliminaries in 
relation to the charges in the Transport grcup had been completed and 
that the time had arrived for determining the procedure to be followed 
at the stage of the final hearing of the matters involved in that group. 
I said’ “the Commission is aware that this is a matter entirely for the 
Commission to determine but on this. in line with the attitude which it 
has adopted upto now on the several matters which have come before it. 
it would prefer to do so after hearing counsel”. 


& : - e,e . . . 
‘Before, however, inviting submissions from the counsel, the 
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ission would li make its position on certain points which i 
Commission would like to 
considered essential, clear :— 


ing | » Transport group should 
1) The hearing in respect of the rt grou 
ae net wait for the completion of the prelrminaries in respect 
of other allegations or be in any manner delayed on that 
account. 


(2) The Gate suggested for the commencement of the fina] 
hearing should, while affording reasonable time to counse| 
for preparation, ensure that the Commission is not kept idle 
for any avoidable period”. 


A-67. Then as regards the procedure I pointed out that :— 


(1) “First we have the basic postulate that the onus of proving 
the charge contained in the several allegations, is on the 
Government. 


. (2) Next as to the material by which such proof could be effected. 
This consists at present of affidavits and documents”. 


A-68. “Taking the affidavits first, in so far as the facts stated 
in the affidavits are supported by the documents filed with the Com- 
mission, including the original files and records, there would be no 
question of the deponents being required to be called for oral examination 
before the.Commission, But as counsel is aware there are facts stated 
in some of the affidavits which are either not supported in terms by 
documents or which seek to explain why the documents are in a form 
which appears to run contrary to the case of the Government. In both 
of these cases unless the Government are able to point to any admission 
by the Tespondent, oral evidence supported if necessary by further 
documents which can be tested by cross-examination would have to 
be furnished before the Commission can accept the facts so stated as 

this, the Commission wishes to make it clear that it 
ae en to rely on circumstances oe 
: certainty point to the conclusion that theif 
version of the facts as set out j i ; > true— 
is only necessary to add dee avis - ee nt oe tee 
the Commission can 
of probabilities. 


but the degree of proof ind 
icti must > induce 
conviction of a reasonable and acceptable egies such as to indu 


A-69. “What has n ; 

ow been stated applies mutatis mutandi to the 
Bee eee As regards him also where the documents, official record 
by him in eal Mabon! him or where a Positive case is set UP 
statement of eee of the facts stated in the allegation, 
merely wth affdavits, his or affidavits, he cannot rest cones 
? Own or ° 3 e 

The onus of provi those Supporting him, fil 


ee i 
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establish the charges, he should lead evidenceto rebutthe charge. Unless 
he is supported by documents either official records or those whose 
genuineness is above question, he cannot rely merely on denials or 
statements in affidavits filed on his behalf. Here again the Commission 
desires to leave it to the respondent and his counsel to determine the 
quantum of evidence which he or they consider necessary to negative the 
case of the Government or to prove any particular allegation of fact which 
he or they desire the Commission to be held ‘established’. 


A-70. After listening to this prepared statement Mr. Khambatta 
submitted that the standard of proof indicated in the note was 
unnecessarily high and that since the report of the Commission was merely 
“fact finding” and advisory on the basis of which the Government might 
take further action, if any, it would be sufficient if the 
Commission would record a finding in respect of each of the charges 
that the allegation made against the respondent had or had not been 
sufficiently proved. .1 expressed by disagreement with this view and 
stated that unless the charge which was a serious reflection upon the 
public conduct of a person in the position of a Prime Minister of the 
State was clearly proved, I could not record a finding in favour of 
the Government. 


A-71. Mr. Khambatta next referred to a passage in the report 
of Mr. S. R. Das in the inquiry against Mr. Kairon and urged that I 
might proceed on the basis of affidavits filed on behalf of the Govern- 
ment and not reject them for fhe reason that they were not supported 
by documentary evidence as I had stated in my prenared note. I, 
however,” felt that there were substantial points of difference bet 
ween the proceedings of Kairon Inquiry and the one before me 
and so I considered that in justice and fairness to both the parties. 
oral evidence at the discretion of each side be permitted to the extent 
indicated, 


A-72. In saying this, I hed particvlarly in mird charges such 
as those in Allegation 2 where it was alleged that the tiller owrers had 
not been paid full price which had been specified as the sale censiCeration. 
Government could not possibly prove their case excert by calling oral 
evidence and if they were able to establish a prima facie case by reference 
to strong probabilities, it would be most unjust end unfair to deny 
to the respondent the righf to lead oral evidence to rebut it. I under- 
stood Mr. Khambatta to be generally satisfied with the procedure laid- 
down in the prepared note. 


A-73. T then heard Mr. Sen for his reaction to what I had 
tentatively proposed. His first submission was that IT should insist on 
every deponent of an affidavit filed on behalf of the Government being 
orally examined before me and being subiected to cross-exemination. 
This he submitted was what I should do, both asa requirement of the. 
law as well as of prudence. Learned counsel. however, would not, 
elaborate how, asa matter of law, the resnondent was entitled to have 
every davonent of affilavit brought before me for oral examination _ 
including cross-eximination by the respondent nor. was T persuaded 


— 
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be doing an injustice to the r 
matter of prudence I would just ol 
et I did not insist on it. In view of the submissions, however, 
Renee a formal order setting out reasons why I rejected the submission 
of Mr. Sen. I said :— 


“First as regards there being a legal obligation on the 
Commission to reject affidavit—evidence unless the deponent 
was tendered for cross-examination, Mr. Sen did not draw 
the Commission’s attention to any specific provision in support 
of this submission either inthe Jammu and Kashmir Commis- 
sion’s of Inquiry Act,1962 or the rules made thereunder. Coming 
first to the Act, its section 9 empowers the Commission, 
“subject to rules that may be made in that behalf to tegulate 
its own procedure” and this would mean a plenary power ty 
decide whether affidavit—evidence shall be sufficient or 
whether the same should be accepted only after it was tested by 
cross-examination. Section 15 of the Act empowers _ the 
Government to make rules, and among the matters in respect 
of which rules might be made are (section 15(2)(c)— “the 
manner in which inquiries may be held under the Act and the 
Procedure to be followed by the Commission in respect of the 
Proceedings before it”. Turning next. to the rules, subject 
to which alone the Commission would have plenary powers 
under section 9, Part TIT of the tules which deals with proce- 
dure, does not preclude the Commission from acting on 
affidavit-evidence, though of course it would be open to the 


Commission to require oral evidence to be led when satisfied 
that it would be necessar 


It is called upon to record 
of the Act to which 
repeats the provision t 


- Rule II in line with section 9 
Teference has already been made, 
‘ce : hat the Commission was empowere 
to regulate its procedure in respect of any matter for which 
ne Provision is made in these rules?’ Nie tiannesevidarice ee 
pe reualy one type of evidence, being a statement cn oath 
mcrae th; Pee empowered to administer on oath which 
stateme ne mae deponent can be Prosecuted for perjury if the 
certain d ee deliberately false. No doubt it suffers from 4 
subjected to: of infirmity by reason of the deponent not being 
able evidence and eoemination, but it is nevertheless accept: 
decide matter a even the regular Courts are competent to 
Ligne oo efore them on the basis of affidavits-evidence 
Courts and in th ee that a Writ petitions in the Hig 
bly only on the fa, : e dealt with almost in varia” 
fances the C Se its. In view of these circu™ 
. emmissi hat there was no substance 
incompetent in law to p by Mr. Sen that the Commission was 


onl Stele Y cross-examination. It nee 
ae pe addes that In the Kairon Inquiry held fete an Act 
es pee Indentical with the Jammu and Kashmir 

wholly on af sues already set out, Mr. §. R. Das proceeded 
fe a eRe vand did. not ‘ihicy necessary 


4 
( 


| 


ES SSE aE PTI CED 


SSDNA DEALER PA ES AT IIE SRT TRI 


12 RT RN I 


ffep Better coececes SCORER TOIT 


[ 31 ] 


any deponent of an affidavit 
eXamination and Mr. 
precedent. 


to bé tendered for cross- 
Sen made no comment on this 


The alternative submission of learned counsel that -as 
a matter of prudence the Commission ought to require de- 
ponents of affidavits to be produced for crcss-examination 
requires next to be considered. In the prepared note set out 
earlier, the Commission has indicated that it was only in cases 
where the facts stated in an affidavit were borne out by cfiicial 
records whose genuineness was not successfully impeached’ 
that it would accept affidavit-evidence and in these circums- 
tances the facts stated in these affidavits would serve merely 
as links to make intelligible the contents of documents. The 
Commission has already indicated that it would not act on 
statements and affidavits which ran contrary to official records 
or which the other proved circumstances would not establish 
beyond possi bility of reasonable doubt. In these circumstances 
the Commission considers that no requirement of prudence 
compels it to reject facts stated in affidavits merely on the 
ground that the deponent has not been tendered for or 
subjected to cross-examination’’. 


_ A-74. Mr Sen next made some submissions as regards certain 
replications which had been filed by the Government and it was objected 
that this was not in conformity with the directions I had given. Ithen 
Pointed out that strictly speaking the replications were in order only in 
so far as they sought to reply to some positive case set up by the res- 
pondent in answer to the charge. The Government had, however, not 
confined their replications to these cases merely, but had filed the same 
In respect of each and every allegation, even though the respondent had 
merely denied the charge and had not set up anv positive case in answer 

_thereto. I, however, pointed out that I would treat these replications 
merely as a summary by the Government of their case and that 1 would 
hot take any notice of any facts stated in these replications which were 


not in or went beyond their original statement of th: case. 


A-75. The next matter taken up was about the date when the 
final hearing and argument on the allegations pertaining to the Trans- 
Port group should commence. Learned counsel on both the sides agreed 
that it might start on the 6th of September, 1965. As the Government 
Was expected to take 7 or 8 days to complete their submissions, I said 
that respondents might commence their arguments from 27th of Sep- 
tember which would give time to their counsel to prepare after hearing 
the submissions on behalf of the Government. 


A-76, 


5 I then dealt with certain petitions filed by the respondent 
Yor calling cert 


J ain documents which were stated to be relevant for matters 
rontained in several allegations. Next was a petition for extension of 
Ume to file replies to allegations, where the time originally granted was 
Stated not to be sufficient. The prayer was granted and I directed that 
replies to Allegations 4, 5, 6, 7, 29, 30 and 31 might be filed on or before 


he 
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the 14th of August, 1965 and similarly in regard to the Allegations 238 


18, 21 and 
Brees 1965. These being the dates which Mr. Sharma learned 


ive hi (ime to prepare and fil 
1 suggested would give him enough time ea 
aitieport ot the proceedings at this sitting will be found as Annexure 


1). 


A-77. The sitting was next adjourned to 16th of August, 1965 
when I dealt with petitions by either side in relation to the production 
of certain documents. As, however, counsel desired in respect of some 
of them to have more time to consider their position, after disposing of 
such of the matters as were ready, I adjourned the proceedings to 23rd 
of August, 1965 when the entirety of the prayers in relation to the pending 
petitions were disposed of. The proceedings were then adjourned to the 
31st of August, 1965 when I took up and disposed of the prayers made 
in relation to the several documents called for by either side and gave 
certain directions in relation to the points raised by the learned counsel 
for the respondent. 


A-78. The proceedings were then adjourned to 2nd of Sep- 
tember, 1965 when the question of the issue of notice to the respondent 
in relation to Allegation 1 was taken up. Mr. Sharma stated that the 
respondent could, if thought fit, be called to answer the charge in Allega- 
tion 1 after the charges in regard to Allegations 2 to 38 had been heard 
by the Commission and findings recorded in respect of each of them 
adverse to the respondent. I expressed my inability to accept this 
suggestion. While agreeing with learned counsel as regards the inti- 
mate Connection between Allegations 2 to 38 on one hand and the charge 
if Allegation 1, it did not in my opinion follow that I had to record 
findings in regard to Allegations 2 to 38 before calling upon the res- 
pondent to submit his answer to Allegation 1. I, however, agreed with 
Mr. Sharma that the final hearing as regard the subject matter of Allega- 


tion 1 should be postponed till after the other allegations were inquired into. 


But T saw no reason why the preliminary steps for bringing Allegaticn 
O; 1 ripe for Inquiry should not be gone through before the arguments 
eat other allegetions had been finally heard. As this was the only 
os to the issue of the notice, I decided that a notice shoul 
of the Tet Reena and to the several relatives mentioned in part 
Seinen A 2 € to answer the statement of the case, the affidavits an 
owever x : ey the Government in relation to Allegation !..’s 
Wieeee ours y stated that while the Preliminary stages in respect © 
£ation I—namely the filing of the teply, inspection of the documents. 
of documents etc. would all be complete” 
regard to ti ot be taken un for inquiry until the inquiry 


1e other allegations was completed, T also stated that if I were. 


cr the opinion after the fi i 
> final h 

( other ae Allegations 8 8 wt 

a prima facie case) that the sam 

to the counsel what T pro oes 


A-79, The next questi ime 
vps . ~~ duestion that was mooted was as to the # 
eae Wich the r2plies of the respondent and other parties to who? 
2 notices had ben issued undar Rule 6(1)(a) in regard to the chare® 
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in Allegation I should be filed. I agreed to the dates suggested by 
Mr. Sharma namely that it might be done on or before Ist of December, 
1965. Thereafter orders were passed in relation to prayers made by the 
Government for the producticn of certain documents by the respondent. 


A. 80. When at the close of the sitting I mentioned that we would 
be meeting next on the 6th of September, 1965 Mr. Sharma, learned 
counsel for the respondent, intervened to say that that sitting would not 
be held. Mr. Khanna then explained to me that the respondent had 
filed a writ petition in the High Court challenging the validity of the 
Notification constituting the Commission, as well as the procedure 
adopted by me and had obtained orders of stay as regards the hearing 
on the 6th. On my being informed of these proceedings before the 
High Court, I adjourned the proceedings listed to 6th of September, 
1965 sine-die, till after the conclusion cf the proceedings in the ccurt. 


_ A. 81. Ido not think it necessary to narrate the grounds on the 
basis of which the writ petition was filed nor about the history of these 
proceedings. Forwarded along with this report is a copy of the paper book 
prepared for the use of the Supreme Court in which is to be found the 
several petitions, affidavits and counter-affidavits etc. which were filed 
in connection with the writ petition in the High Court. By an oxder 
dated 27th December, 1965, the High Court issued a writ of certiorari 
quashing the Notification appointing the Commission as well as its pro- 
ceedings. The matter was then taken up in appeal by the State Govern- 
ment to the Supreme Court and that Court by its order dated 6th of May, 
1965 allowed the appeal and dismissed the writ petition filed by the res- 
pondent in the High Court. A copy of the judgement of the Supreme 
Court is forwarded along with this report. During this entire period 
between September, 1965 and May, 1965 the Commission held no sitting 
and the only order that it passed was to extend the time for filing the reply 


mee respondent to the charge in Allegation I to the J5th of December, 
5 


A. 82. After the termination of the proceedings in the Courts, 
the Commission held its next sitting at Srinagar on 18-5-1966. Notice 
was given to the parties—to the Government as well as to the respordent 
of this sitting. On receipt of the notice the respondent sent a telegram 
praying for an adjournment on the ground that the time was too short 
forhim to enagage counsel. But as this sitting was held not to pass any 
order which might prejudicially affect either party but merely to indicate 
the steps to be taken next to proceed with the inquiry, the sitting was 
Proceeded with. Learned counsel for the respondent appeared at the 
caring and at the commencement of the proceedings repeated the prayer 
in the respondent’s telegram already referred to and requested that the 
Proceedings might be adjourned. But after I explained the purpose of the 
sitting, they did not persist in their submission. ptt 


G A. 83, I drew the attention of the learned counsel for the 
vernment to the fact that there were two writ petitions pending in the 
igh Court which had been filed after the learned judges had delivered 


Wgement on 27412-1965 allowing the writ petition of the ‘respondent 


he 
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: 5 he Notification constituting the Commission. One 9 
a ee ee a Notification issued by the Sovernraen extent 
ing the life of this Commission which was published = : ne eae Gazette 
after the 27th of December, 1965. The second ne or the issue of wri 
of quo warranto directed against me based on an allegaton that Thad been 
exercising the powers vested in me by the Notification constituting Me as 
the Commission of Inquiry, even after the judgement of the High Cow, 
These petitions had been kept pending till after the disposal of the appeal 
filed by the State Government in the Supreme Court against the judge. 
ment of the High Court, as the charges contained in the two writ petitions 
apart from questions of fact, turned principally on the correctness of the 
judgement of the High Court quashing the Notification. I stated that 
though no interim order had been passed by the High Court in either 


of these petitions, I would out of respect to the Court not proceed to take 


any definitive steps in the prog ress of the inquiry until the High Cout 
decided these petitions. As I was informed that the petitions were 
likely to be taken up for hearing in the High Court on the 25th of May, 


1966 I adjourned the proceedings tentatively to the 15th of June, 1966 
as the date on which the final hearing of the Transport group would 


commence. 


A. 84. I further pointed out that the reply of the respondent to the 
charge in Allegation 1 had not even by then been filed though the time 
therefor had expired on the 15th of December, 1965. In view. however, 
of the matters which had transpired since 15th ef Decembcr, 1965 in 
relation to these proceedings I extendcd the time for filing the 1cply to 15th 
of June, 1966. As learned counsel for the respondent was present at this 
hearing I suggested to them that they would be assisting me if they woul 
proceed even now with the inspection of the records (they had ceased 10 
Inspect the records from the end of August, 1965) so that the preliminary 
“ages might be gone through and the other charges would become ripe 
for inquiry. T also desired that they might file a list of allegations in res 
pect of which inspection was completed so that I might know those 
zeae which they would be ready for the final hearing to commence: 
i Hc eass the Governimc nt to file a statement indicating the order 
ee Cae y would like the several allegations to be taken up for hearing: 
parties to fle applic isc 19,00 8 I next refervcd to the need to. the 
Gale ca Pp ica tons, ifany, for summoning decuments and witness 
adjournin Go of the hearing, which would obviate the recessity 10 
of the Ser : 1 hearings after they had once becn fixed. At the close 

2118, ‘earned counsel for the respondent informed me that the) 


were satisfied 3 
d been caused to the respondent bya 


that ads 
refusal to adj no prejudice ha 


ourn the sitting. 


A. 85, “ iF ; 

— shes tee writ petitions in the High Court to which referenc 
May, 1966 and ee were heard by the High Court on the 25th © 
therefore. became BiLceee T c hearing fixed for 15th of June; 190%, 
from: Mega ae na? and the sitting was held as already announc E 
ee open pees Hpi sittings of the Commission practically continuey 
Scat ie oN a er, 1966, During this period the Commission 4 
Shieventires ve learned counsel for: the Government placcd hefore ye 
¢ material in regard to the several allegations. se 
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A-86. I do not think it necessary to refer to the det.is of these 
hearings except in regard to one or two matters. _ The first is with reference 
to the presence of the respondent at the hearings. in compliance with 
my directions dated 18-5-1966, the Government filea a statement jngi- 
cating the order in which I might take up the several allegations or 
groups of allegations for inquiry. A copy of this statement with the 
related petition which was numbered Miscellaneous Petition 56 of 1966 
was circulated to the respondent and the respondent filed an application 
signed by himself dated 15-6-1966 in which he stated that as the matter 
depended on the convenience and availability of his senior counsel, -he 
was not in a position to commit himself to the order suggested by Govern- 
ment but that he would initmate to me and make his submissions imme- 
diately he heard from his counsel. This he followed with Miscellaneous 
Petition 57 of 1966 which he filed on the 16th of June, 1966 i.e. a day after 
the commencement of the inquiry. In this he complained that the State- 
ment by the Government as to the erder in which they would like the 
allegations to be taken up for inquiry have been served upon him only on 
the 13th of June and this left him no time to get thi 


$ counsel ready 
with the preparation of the Transport group, if that was Proposed to 
be taken up first. He added “‘the applicant has been informed that 
Commission has brushed aside the applicant’s desire and has commenced 


the hearing of the Transport group on 15-6-1966 ex parte. This was most 
unwarranted. The Commission is welcome to take any decision but le¢ 
the Commission place the present appplication on record”. He also 
annexed to the petition a memorial which he had addressed to the 
Governor of the State, seeking certain clarifications and orders as regards 


the propriety of his disclosing to the Commission the proceedings of the 
Council of Ministers. 


A-87. On receipt of this application Miscellaneous Petition 57 
I passed an order in which I observed that the 15th of June had been fixed 
for the commencement of the first hearing in the presence of two of the 
counsels for the respondent—Shri R. K. Koul and Shri P. L. Handoo— 
who were besides acquainted with everything that took palce at that 
hearing. I then pointed out that the Transport group was a set of alle- 
gations which had been ripe for hearing nearly a year and had been 
posted for hearing as early as 6th of September, 1965 and, therefore, 
there was no question of any inconvenience or surprise being caused by 
the hearing of that group being taken up in the first instance. The 
hearing on the 15th of June, 19661 said was in reality a continuation of 
the proceedings of September, 1965 and was in substitution of the hearing 
fixed for 6th of September, 1965 which could not take place because of the 
Writ petition filed by the respondent and the orders of the High Court 
obtained by him thereon. I, therefore, rejected the statement that 
because of the uncertainty of the particular allegations which would be 
taken up for hearing on the 15th of June, the respondent was not ready 
to defend himself at the inquiry, as wholly without substance. 


___ A-88. The next question I considered was what in view of what 
had been stated by the respondent should be done in order to afford him 
the fullest Opportunity to effectively appear before the Commission. 
Mr. ‘Khambatta, learned counsel for the Government, who was aS anxious 


and eager as myself, that the respondent should appear before the 
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aission to defend himself so that every answer there might be to 
ciezes mnueht be made known and be properly placed before a 
suggested that the proceedings might be adjourned from the 17th of Jun 
fill the 4th of July, 1966. He further stated that as the Tesponden, 
appearee n antienn fs 
; imself, he would re-argue the case and repeat the submissig 
nee a Ae or would be making on the 15th, 16th and 17th so that 
counsel for the respondent might be in a position to follow his arguments 
and. meet the points raised. Besides I considered that an adjournment 


till 4th of July, 1966 which would be for near 3 weeks, would give the 


resopndent sufficient time to get his counsel ready and prepare to ES, 
the inquiry and place his case before me. I further stated that the 
Transport group would be heard or rather reheard on the 4th of July, 1966 
and that on that day I would hear the submissions of counsel] for the 


respondent regarding the order in which it would be convenient for them — 


to have the other allegations taken up for hearing. As the respondent 
was not present by himself or through his counsel at the sitting on the 
16th of June, I had the proceedings and orders passed on the day pre- 
pared and circulated to both the sides. 


A-89. In the orders that I passed on that day, I stated that in 
relation to Allegation I no reply had until then been filed. I pointed out 
that the preliminary hearing in regard to the allegation had been 
held on 23rd of August, 1965 and this had been adjourned to 2nd of 
September at the request of Mr. Sharma to enable him to study the 
documents. After hearing Mr. Sharma I had directed the issue of notice 
to the respondent and others, and though Mr. Sharma wanted time oly 
till the middle of November, 1965 for the filing of the replies I granted 
time till 1st of December, 1965. I recalled that on the 30th of November, 
1965 an application had been made by Mr. Sharma to extend the time 
till after the judgement of the High Court in the writ petition. I did not 
cae the prayer justified but granted time till the 15th of December, 
I3th of December a aceect fled within the time granted but on tH 
tite on th secon application was filed again for extension 

€ same grounds as in the petition filed on the 30th November 


’ . . f Cn t reafter f 
which I rejected I was In ormed tha a peti on was he ] la y 
In the High Court seeking the Same relief but this I wa 


wi ; 
aes "of a oe 388 of May, 1966 when I granted further time tl 
‘Allegation Ij he 166. There had been no reference to the reply % 
in the es Petition 57 filed on 16th June, 1966 an 
i i ing the extension of the time. But notwithstan® 
fee or ae ee ume for filing the reply till the 4th of July—t* 
a copy of the t¢ ae The order was dictated orally at the sitting 2 
‘anscript was circulated to the parties on the 17th June 
A-90, “6 
On that day vas next sitting was, as stated earlier, held on 4-7-1966 
before the Gane asin, the learned counsel for the respondent, appe¢ 
of 1966. The shee and filed the petition which was numbere 
thatter. Whee Hime was a long one Covering over 50 pages of ty 
[ should tamed 7 pennon. Was presented, Mr. Bhasin desired i 
Fai Clately read it and Pass orders thereon, adding that hi 
in ons Were that unless the prayers in the petition were allowed 42 


d to have made up his mind to take part in the inquiry ang 
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the reliefs sought granted, he was not to participate in the defence but 
to allow the inquiry to proceed ex-parte. As I earnestly desired that 
I should hear in full the defence of the respondent as this was the most 
satisfactory way of ensuring that correct findings were reached on the 
several matters which were the subject matter of this inquiry, I intimated 
that I was eager to consider the reliefs prayed for in the petition and if 
possible to facilitate the counsel for the defence appearing before me. 


A-91. With this view I suggested that Mr. Bhasin might briefly 
indicate the prayers in the petition so that if I could pass favourable orders 
-on them I could immediately convey this information to him. Learn- 
ed counsel, however, persisted in saying that he would like me to read 
the petition myself for he added that the petition had been carefully 
drawn up and had brought out certain anomalies in the procedure which 
I had indicated on 7th August, 1965 (vide Annexure I) as that which 1 
would follow. On further suggestions from me, Mr. Bhasin stated that 
owing to the complexity of the matters involved, he was not in a position 
to summarise the matter contained in the petition or the prayers in it. 
He, however, stated that one of the main matters which the petition 
sought was a review of the directions passed on 7th August, 1965 touching 
the obligation of the Government to produce every Geponent who had 
filed an affidavit in support of their case to be produced for oral examina- 
tion. When this was mentioned, I observed that that direction had 
been passed after hearing the parties in full and that it represented what 
in my opinion was a procedure which would do justice to both the parties. 
Besides I pointed out that the propriety of the procedure hadg been 
challenged before the Courts and had survived that challenge. °I, 
therefore, stated that I did not propose to depart from what I had laid 
down and compel the Government to produce every deponent for cross- 
examination. I also explained in some detail how that order would not 
hurt his client. Mr. Bhasin, however, submitted that this was not the 
only matter which had been raised in the petition and that, therefore, 
I might go through the petition myself and decide on this, as well as on che 
other matters, which he was not in a position to indicate immediately. 
When he further added that unless orders were passed on this petition 
and unless the orders were considered satisfactory by his client, his ims- 
tructions were not to appear before me but allow the inquiry to proceed 
ex-parte, I expressed regret at this attitude and suggested that learned 
counsel might participate in the inquiry subject to his being satisfied with 
the orders that might ultimately be passed on the petition and that he 
might consider in consultation with his client the question of with- 
drawing from the inquiry after this petition was dissposed of. Myr. Bhasin, 
however, would not agree even to this course and stated that without 
favourable orders on he petition in regard to every prayer made in it being 
granted he would not continue to appear before me. I then pointed 
out that having regard to the length of the petition and the matters raised 
therein which according to Mr. Bhasin were of great complexity requiring 
€ep study and careful consideration, I could not possibly pronounce 
orders on it immediately. I, however, promised to take it up for further 
Consideration the next day i.e. on 5th July, 1966. I further added that 
Yi the order passed at the previous sitting on 16th June, 1966 on the 
Petition filed by the respondent, Mr. Khambatta had been requested to 
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eat the arguments he had addressed to me on the 15th, 16th ang 17 
Bryne, 1966 and that he would do so if learned counsel would Stay ia 
would listen to them. Mr. Bhasin, however, stated that he was not desiroy, 
of hearing these arguments but he would allow the inquiry to Proceed 


ex-parte. 


A-92. Petition 58 of 1966 was taken up on 5th July, 1966 iit 
presence of Mr. Bhasin. I informed Mr. Bhasin that Owing to the 
length of the petition I had not been able to study it over-night and 
therefore, suggested that Mr. Bhasin might proceed paragpraph by: 
paragraph and make his submissions in relation to each and address 
arguments regarding the prayers contained in the petition. Mr. Bhasin 
however, stated that he had nothing to add to the petition and that 
1 might go through the petitition myself and pass such orders as I might 
deem proper. 4 


A-93. There were certain Matters, however, in the petition 
to which I thought it necessary to draw counsel’s attention in order to : 
obtain a clarification as to their nature and purpose. In the first 
place the petition repeated the charge of malafides on the part of the 
Ministers now in office, who were stated to have been responsible for 
the setting up of this Commission. This matter had been put before the 
High Court and had not been accepted by the learned judges. It had 
been repeated before the Supreme Court and had been rejected in terms 
in the judgement pronounced by it. In view of the previous history 
I inquired of Mr. Bhasin whether the petition was intended merely as a 
piece of propaganda for public consumption or had been filed with the 
genuine intention of seeking clarification of the orders passed or the 
procedure prescribed and praying for relief which I could properly grant. 
Learned counsel Mr. Bhasin, however, disclaimed the suggestion regard- 
ing the petition being a piece of propaganda and stated that he was 
seeking the reliefs prayed for in it with the sincere intention of particl- 
pating in the inquiry, if he was satisfied that the precedure intcrded 
to be adopted by me in the conduct of the inquiry would afford him a 
reasonable opportunity to present his case. 


A-93 (a). Besides there were certain passages in the petition 
which appeared to suggest that the respondent was not satisfied about my 
fairness, and Impartiality. I put it to Mr. Bhasin whether these passa- 
ges which Iread out to him were meant to be reflections against me. He, 
however, assured me that the passages might not have been happily 
drawn up, and that he and his client had absolute confidence that they 
would have justice at my hands. I accepted these assurances and stated 
that I would consider and deal with every point raised in the petition 
with meticulous care. In view of the assurances and submissions © 
the learned counsel, I stated that orders on the petition would be passe 


on the JJth of July, 1966, 


A-94, At the next sitting of the Commission on 11th of July, 
1966 I passed orders on the petition dealing in detail with every point 


raised in it. 


A-95. As the greater part of this petition was devoted to 4 











ee) 


criticism of the procedure indicated by me in my order dated 7th August, 
1965 and in particular to the need for oral examination of the deponent 
of every affidavit as the only method of ensuring that justice was done 
to the respondent, I consider It useful to extract passages from this order 
of 11th of July, 1966 in which I indicated to the respondent that far 
from the procedure hurting him, it was really one which would help him 
in his defence. I said “‘under the orders already passed as_ regards 
the procedure to be followed t is not that affidavits are divided into 
two classes (1) affidavits where the facts stated in them are supported by 
the documents and (2) affidavits where the facts are not supported 
by documents which seck to explain away documents ; 


but that a dis- 
tinction is made between facts relied on in proof of the charge stated in 


i h°are borne out by documents whose genuineness is not 


affidavits whic a 
successfully impeached and facts for a Uke purpose stated in affidavits whose 
veracity of the 


acceptance depends merely upon the credibility or 

deponents. [t will thus be seen that this is very different from a distinc- 
tion being made between the two classes of affidavits as is the basis of 
the argument which has been developed in the petition. I consider that 
there is a vital distinction between the two sets of facts which has been sct 
out above, because in the one case the acceptance of the fact depends 
upon the genuineness of the document which proves that fact and which 
is merely put before it in a convenient form by the affidavit which has been 
filed. In the other case the fact has to depend for its acceptance not 
on the basis of other acceptable evidence of unimpeachable integrity 
but on the mere ciccumstances that a deponent has stated it on oath, 
Where the fact stated in an affidavit is borne out by unimpeachable 
documentary evidence it will be seen that the credibility or veracity 
of the witness does not come into question at all, for if the document 
in which that fact is stated is accepted as genuine, that is itself proof 
of the fact which is sought to be established. In such a case there could 
be no reason for requiring the Government to tender oral evidence 
of a person who has stated in his affidavit the contents of a genuine 
document, merely because of the fact that he had made an aflidavit, and 
subject him to cross-examination. In other words it merely means that 
in such a case the fact is established not by the statement on oath by the 
deponent but by the documentary evidence or official record whose 
genuineness is not impeached. Under the orders passed by me where 
the Governement seek to rely on an affidavit to prove a fact of the other 
type, I have ruled that I would not accept it unless the deponent is called 
for oral examination before me and an opportunity has been given 
to the respondent and other parties to whom notices have been given, 
to cross-examine him. I sec a vital difference between these two types 
of facts as regards their probative value and consider that the order passed 
which: proceeds on this distinction is just and calculated to protect the 
nferest of every party before it including the respondent. It 1s no doubt 
‘ uc that on the basis of the above order and directions as to oral evidence, 
he scope of oral evidence would be considerably reduced but this 
eee not be at the sacrifice of any principle of justice or of law, for it ts 


on rational principle and is calculated to aid the determination of 


the - . ese 
he truth, besides ensuring expedition.” 


unde see Pausing here | have to point out that in the first pla‘ce 
¢1 the Commission of Inquiry Act as well as under the rules framed 


ges 


; -, the Commission has plenary authority to determine it) 
Bi Re only to the rules andthere is no rule under which ie 
Commission is bound to require every deponent of an affidavit to appear 
before it for oral examination and afford an opportunity to the Other 
side to cross-examine such a witness. The Supreme Court Which cop 
sidered the rules on this topic, held that there was no such obligation 
upon the Commission to require the oral examination of the deponent 
of every affidavit. In view of this circumstance it could not be said 
that the procedure laid down by me was contrary to law. In the second 
place the effect of the failure to call a deponent for oral examination be. 
fore the Commission would be that the party filing the affidavit would 


case. During the course of the inquiry, the Government intimated 

that they did not propose to adduce any ora! evidence in respect of any 

charge. In view of this statement, I have proceeded wholly on the _ basis 

of the documents and declined to permit Government to place before 

me any affidavit as prcof of any fact except for the purpose of identi- 

fying the documents or for explaining their sequence. Where any 

fact to be proved was not established by a document and the proof of 
that fact depended wholly cn the veracity of the witness who had deposed 
to that fact in an affidavit I intimated to the learned counsel for the 
Government that I would hold that they had failed on such an_ issue, 
Thus in effect the procedure which ] had laid down has really led to the 
material in the inquiry being confined to documentary evidence whose 
genuineness was notimpeached. Lastly I took into account the fact that 
in support of the 35 allegations which were subject of inquiry, the 
Government had filed as many as 443 affidavits by about 350 persons 
(this because some officers had filed affidavits in more than one Allega- 
tion) J thought there was no purpose of requiring the Government to 
produce these 350 persons for oral examination, merely for getting con- 
firmation from them of the contents and truth of official files and docu- 
ments whose ecnuineness was not impeached. I was wholly unable to 
comprehend the insistence on the examination of the deponents, for 
if the Government relied merely on the documents and wanted me to 
discard the affidavits, as in fact they virtually did when they decided not 
to adduce oral evidence, it was the Government that stood the risk of 
findings being recorded against them and the respondent could in 10 
way be prejudiced. Of course, if the object of the respondent was 
merely to prolong the inquiry, it would assume a very different aspect. 
If all these 350 deponents had to be examined and cross-examined, | 
felt the inquiry would never end at least not within four or five yeats 
and secondly that in regard to those deponents who spoke merely to the 
contents of the documents, forming part of the official record, the oral 
evidence was wholly unnecessary and in reality superfluous. _ 


A-97, The ordcr passed on the 11th of July, 1966 dealt with 
each of the points made in it and as this was almost the last petition 
which was filed by the respondent | considered that it would be ‘con 
venient that the whole of this should be incorporated in this report a! 
be treated as part of it. | am, therefore, appending it as an annexulé 
to this report. (The full text of this order is Set out in Annexure II). 


A-98, It would be seen from the order that at the end of it 


not be entitled to rely on the facts stated in the affidavits in proof of his 


pane 


Veale 

{ made a request to the counsel for the respondent that he should partici- 
pate in the inquiry and assist me by putting forward before me and 
explain the defence which he had raised as well as adduce before me such 
evidence as he had in support of his defence. I also pointed out that 
Mr. Khambatta would repeat in his presence all the arguments and 
submissions which he had made over since the commencement of the 
final hearing on the 15th of June, 1966. Notwithstanding my earnest 
plea to this effect, learned counsel for the respondent Mr. Bhasin stated 
that his instructions were not to participate in the inquiry. I stated 
that this decision was rather unfortunate but I suggested that it would 
be in the interest of the respondent that he might depute some counsel 
to watch the procecdings on his behalf so that in the event of his changing 
his mind ata later stage and deciding to participate in the inquiry and put 
forward his defence against the charges brought against him, he would 
be in a position to know precisely the documents on which reliance was 
placed by the learned counsel for the Government, the interpretation 
which was placed upon them and the inferences sought to be drawn from 
them. Mr. Bhasin, however, told me that he and his client knew what 
was going to be argued by the Government and, therefore, there was 
no need for deputing any counsel to watch these proceedings. 


A-99, From that day onwards i.e. L1th of July, 1966 no counsel 
appeared before me at the inquiry until November, 1966 to which | 
shall advert later. I must, however, add that during the entirety of the 
hearing at Srinagar from the I 1th of July, 1966 to the Ist week of October, 
1966 a representative of the respondent who I understand had previously 
been an employee of the State Government attended these proceedings 
and keeping with him the record which had been supplied to the res- 
pondent, took notes of the arguments of the Government and the ob- 
servations made by me at each sitting. 


A-100. I did not hear from the respondent as regards any 
change of attitude on his part in regard to his participating in the in- 
guiry during the months of July and August, 1966. Towards the middle 
of September, 1966 learned counsel for the Government desired that 
it would be helpful for understanding the case both in respect of the 
Matters put forward by the Government as well as the defence raised 

y the respondent as regards Allegation 32 which related to the providing 
of electric connections to a house of the respondent at Ishber and of his 
son at Cheshmashahi, if I should inspect these two houses and sce for 
myself how the electric lines were taken from certain pcints. Laccording- 
ly directed notice to issue to the respondent intimating ‘te him that | 
Would like to inspect these two properties in connection with the subject 
matter of Allegation 32. The Secretary, to the Commission, received 
a reply from Mr. Bhasin learned counsel for the respondent stating 
: at the respondent would welcome my inspecting these two premises, 

Uggesting a date on which the inspection could conveniently take place. 
Se the day suggested, I inspected the lo cality first the house at Ishber 
ace nen the house at Cheshmashahi. Learned counsel for the Govern- 
reene e well as officers instructing him, were present at the spots. The 
rane rele was present at his house at Ishber and took me, not merely 
asian: 1S Nouse, but to the Electric Sub-station and explaincd his case 

ards the manner in which and the circumstances under which the 
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electric connection was extended to his house at Ishber. W 
prececded to the house at Cheshmashahi belonging to his son Ba they 
Bashir Ahmed. Bakhshi Bashisr Ahmed was net then in tation na 
the respondent took me round and showed me the spots and the a but 
h he said would establish the defence which had bee 
1 Set 


features whic 
up in regard to the elictric connection to the Cheshmashahi hoys 
Nouse, » 


\ 


PTT 


A-101. After the inspection was over the r 

to me about the inquiry in general and about his defending Seg 
He told me that he was having full reports about the ma _ umself 
" Z Sees ee ble nner in 
the inquiry was being conducted, the questions which | Which | 
to the learned counsel for the Government which sough ee 
Government's answer to the defence set up by him a da ae elley the 
features he assured me that he had the fullest confid Don te ay Ac 
and impartiality and his conviction that he would ee 
hands. He also explained that by error Ene tice he naan 
Ptotianké sonieisvesestionsuwiteher Ata eyeriance, he had been 
confidence in my fairness towards reac e ave indicated his want of 
by saying that he had not carefully a fc owever, explained this 
affidavits or statements which were prepared ee ough the entirety of the 
fie these: eetlec Hons omieninaveee be ed for being signed by him and 
added that he had subsequently Pp i without his knowledge. He 
has filed and regretted that the ae € through the petitions which he 
he made these statements, | sehen naa d these reflections. When 
participate in the inquiry and elucid: Peas, wy be wore 
forward in the replies that he had i e the defence which he had put 
he had made up his mind to partici alteady filed. His answer was that 
reason which he could not explain a in the inquiry but that for some 
not at Srinagar but at Jammu whe TS prefer appearing before me 
latter place for its winter sittings 1 e Commission-adjourned (a 
change in his attitude and assured a great satisfaction at thi 
all fe it that he was afforded every facil; at as faras1.could, 1: way 
all that had happened at the hearin cility, first to get acquainted wit 
putting forward his defence pro ste n Srinagar and then assist him i 
of documents called for by hime, . y by affording his counsel inspection 
at my residence. As regards ae a after the office hours, if necessaty; 
quainting him with all that fects Hirst matter namely the matter of ac 
told him that for my gotvenisice ree at the inquiry up to then, 
Teal of the proceedings taken in sh ae arranged to have a verbatim 
Bic bas tee Sate ee aa 

or these < : 1s Coun - € 
pees to have Bounsel aateae xe help and can eene iat uss at 
o Jammu and started sitting here me after the Commission move 


; A-102. I conveyed tt 

with the respon he fsubstance of “anit 

Government eine 2 ne r. Khambatta, ae ae aa crea 

attitude of the respondent ee great satisfaction at this pate A. 

Government were concerned tl assured me that so far hee the 

to the respondent, to ensure that | would extend the ee c ee seratio’ 
ne was able to put forward his defence 


properly. 
A-103. Subsequently at the request of the Government ! 


a. 
UO TS MRIS SE SE SE A NTRS 
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arranged for a local inspection of two buildings at Pahalgam whicn 
were the subject of Allegations 5 and 6. As the matters in dispute in 
these allegations and particularly those in Allegation 6 turned on certain 
physical features of the land comprised in the property, I considered that 
it would be useful and even necessary to have a local inspection of these 
two buildings. I have to add that the respondent in the reply, he had 
filed, had prayed that I might inspect the properties, to acquaint myself 
with the physical features on which he had relied. The respondent 
suggested that these buildings might be inspected on the Ist of September, 
1966 and I accordingly proceeded to Pahalgam for this purpose. There 
also the respondent was present to receive me and took me round the 
property particularly the house at Noonawan which was the subject 
of Allegation 6. At the conclusion of this inspection the respondent 
again spoke to me about his desire and eagerness to participate in the 
inquiry and after repeating what all he had told me a week earlier at 
Srinagar, he said that he had contacted counsel at Delhi and he would 
appear for him at Jammu. He added that he proposed to appear pet- 
sonally before me on the 15th of November, 1966 and that he and his 
counsel would participate in the inquiry from that date onwards. While 
expressing my satisfaction at the arrangements that he was making for 
appearance before the Commission in order to defend himself, I pointed 
out that the sitting of the Commission at Jammu would start from the 
Qnd of November, 1966. The Government were likely to complete their 
submissions on the rest of the allegations which might remain after the 
sitting at Srinagar within about 3 or 4 weeks time at the most. It was 
possible that the inquiry would not be concluded by the 15th of Novem- 
ber, 1966 though it might not last very much longer. I emphasized the 
fact that while I would appreciate his joining the inquiry and that I would 
value his assistance in ascertaining the facts correctly, it was necessary 
that he should come and participate in it before the arguments of the 
Government closed and I reserved orders. J also told him that there was 
no question of the inquiry being adjourned for enabling his ounsel to 
prepare for the reply, as enough time had already been given and as he 
was himself to blame for the attitude adopted till then, it would not be 
just for me to further postpone the hearings to accommodate him. He 
expressed appreciation of the fairness of my attitude. While thus I made 
it clear that I would welcome his appearance and the appearance of his 
eouneel at any time before Government conculded their submissions, 
: said, T would not wait after the Government clesed their case for him 
ic make his appearance. J, therefore, suggested that he might im mediate 
y ae in touch with his lawyers and make arrangements for their presence 
é ammu at least by the 15th of November, 1966, the date on which he 
promised he would personally appear before the Commission. 


on caer ae The last sitting of the Commission was held at Srinagar 
Rater ke of October, 1966 and it was then adjourned to the 2nd of 
1966 th oo 1966 for being held at Jammu. On the 7th of October, 
mani cent filed a petition at Srinagar in which he prayed that 
notes Sak e granted copies of the transcript of the verbatim short hand 
As these en of the proceedings from 15th of May, 1966 at Srinagar: 
but ogee were made only for my own use, No Coptes had been made 
Pages of t was only one original. These notes covered nearly a thousand 

{ yped matter and it would have taken more than a month to have 


he 





ae] 


the copies ready for being delivered besides my oe to engagea Special] 
staff for. making the copy. In the circumstances, | Passed an Order 
that the transcript of the shorthand notes would be available for ins 
pection by the respondent or his counsel at the office of the Commission 
at Srinagar so long as the office remained at Srinagar and at Jammy 
after the office moved to that place. Notwithtanding, however, that 
this order was communicated to the respondesnt, no one appeared to 
inspect these notes either at Srinagar or at Jammu, 


A-105. Mr. Khambatta, learned counsel for the Government 
Was present when the hearing started at Jammu and the arguMents on 
the allegations which were unfinished at Srinagar were taken up. The 
arguments proceeded from day to day and just as in Srinagar the 
representative of the respondent attended these proceedings and took 
notes. On the 14th of November, 1966 this representative of the res- 
pondent came to my residence and informed me that the respondent had 
teached Jammu that day, but as he was feeling indisposed he was unable 
to present himself before the Commission the next day as he had promised 
at Pahalgam and conveyed to me the apologies of the respondent for not 
keeping his promise. I told him that no apology was needed and in- 
quired if counsel would be appearing the next day as promised earlier, 
The answer was that counsel had been engaged but that he was unable to 
come immediately and that he would be appearing before the Com- 
mission on the 21st of November, 1966 or it might be a few days later. 
No counsel appeared on the 21st or on any day in that week. 


A-106. However, on the 30th of November, 1966 one Mr. Achar 
an advocate Practising in the Supreme Court at Delhi called on me at 
my residence and informed me that he had been engaged by the res- 


a time as was needed for the completion of the inquiry. I expressed 
great Satisfaction at the respondent's making such x Peenieet and 
assured Mr. Achar that I would make the shorthand transcript of the 
fee available to him, Which he might inspect them both in the 
ong nat © Commission during office hours as well as at my residence 
also to Bseist ae As he told me, that there would be local counsel 
sneer im, pegested that he might depute one of them to sit in 
ofeach aes of the Commission’s office and go through these notes 
allepanae zh * ane promised that as he proceeaed to deal with eac 
Baie ane ou with the help of MY Own notes acquaint him with the 
fetisce n meee of the each allegation and in praticular about 
cuments regarding which an explanation was needed by the de- 


suggested that he might ask one of his friends at the bar, who might be 
assisting him, to watch the Proceedings from the next day onwards, sO 
that from then on at least they might themselves have the record of the 
Proceedings cf the Commission. Mr. Achar thanked me profusedly 
for the assistance which I had promised and told me that he would be 
back ci; the 3rd and if, however, that was hot possible at the latest on the 
7th of December, 1966, ] repeated to him what I had stated to th¢ 
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respondent at Pahalgam namely that 1 would hear the reply of the res- 

ondent or his counsel at any time before the Counsel for the Govern- 
ment completed their arguments in respect of all the allegations and if 
that stage Was reached and I reserved orders, there was no question of 
reopening the inquiry and hearing any further arguments from the 
respondent. Learned counsel for the respondent agreed to the fairness 
of this suggestion and promised me that at the latest he would appear 
before me on the 7th. On my part I told him that having regard to the 
ynatters still remaining to be dealt with, the Government could not 
possibly finish their arguments before the 10th and that, therefore, he 
would be quite in time, if he appeared before me on the 7th. Though 
Mr. Achar had promised me that he would depute counsel to watch 
the proceedings on his behalf to appear before me from Ist of December, 
1966 onwards and take notes of what transpired before me, yet no 
counsel appeared on the [st or Qnd. The only person present on 
behalf of the respondent was again Mr. Nanda the ex-employee of the 
State Government who seating himself among the seats reserved for the 
public was watching the proceedings on behalf of the respondent and 


taking notes of the arguments addressed to me. 


A-107. On the 3rd of December, 1966, Mr. Achar sent a tele- 
gram addressed to the Secretary regretting his inability to come here 
that day and stating that he would be coming on the 5th. On the 5th 
again a further telegram was received stating that he was unable to 
come here. J was not able to make out whether the second telegram 
meant that he would be able to come on the 7th as promised or that 
he would not appear before me at all. No futrher representation was 
made on behalf of the respondent during the whole of that week nor did 
I receive any communication from Mr. Achar or from any other counsel, 
that the respondent intended to appear before me to defend as originally 
promised. On the 12th of December, 1966 at the commencement of 
the proceedings, Mr. Khambatta, learned counsel for the Government 
intimated to me that the Government would not press their case as 
regards Allegation 13. This having been dropped what remained for 
completion was not expected to take more than 3 or4days. Mr. Kham- 
batta left on the 12th, leaving Mr. Khanna to complete rest.of the argu- 
ments. If the sittings had continued during that week, the case of the 

overnment weuld have been completed and orders would have been 
reserved on Friday but fell ill on the 12th evening and there were no sit- 
tings during the whole of that week which were resumed only on Mon- 
day the 19th of December, 1956. On Monday, when the sitting com- 
Bedced Mr. Bhasin who had a subsisting Vakalat from the resoondent 
Anes before me and stated that he had been engaged to appear for 
rae peoncent I expressed great satisfaction at this arrangement 
die s or the respondent defending himself, since having appeared for 
aes nee at earlier stages, he was acquainted with the facts of at 
say oe of the allegations. Before | could complete what 1 had ta 
enga ae matter, Mr. Bhasin informed me that he had already been 
wise. va appear for some parties before another Commission before 
Stelenioni. sittings were going on day to day. As I thought that this 

t. Bha was for the purpose of applying for an adjournment rill 
Pointed sin was free from his work before the other Commission. } 

nted out that there was no question of any adjournment so far ag 
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ae rned and that if the respondent bon 
the sittings poe ea ane deter himself he should engage ad 
sees to Bees to appear before me and not one whom the reg 
CU os known was not in a position to appear before 
ee SSCL ion to the matters stated east’ 
immediately. I also drew his attention to the a Srated earlier 
about the promise of his client at Pahalgam eos his Personally 
appearing before me on the 15th of November, 19 6 and engaging 4 
counse! to argue on his behalf and to the fact that Mr. Achar had Come | 
to me and had stated that he had been engaged but that I did not hear 
anything from him for nearly a fortnight. I, therefore, suggested to hj ( 
that he might communicate to his client that eager and desirous as I was 
to have his co-operation by participating in the Inquiry and Putting 
forward his defence, this, however, could be done only if arrangements 
were made for counsel to appear before me before the hearing of the 
case of the Government concluded and I reserved orders. | repeated to 
him my request that he might depute some cne to watch the proceedings 
so that the respondent might be informed of the progress of the case, 
T also intimated to him that having regard to what remained to be argued 
by the Government, the hearing before me would not take more than, 
3 days and would probably conclude on Wednesday the 21st of December 
1966. Mr. Bhasin promised to communicate to his client and see to 
it that counsel was present before the inquiry concluded. I did not hear 
from him till Wednesday when he made his appearance at the fag end of 
the proceedings of that day, to inform me that his client would be ap- 
pearing before me the next day. Arguments did not conclude on Wednes- — 
day as expected and there was a sitting on Thursday. J waited till 2 
O'clock afternoon to see if the respondent would make his appearance 
but niether he nor anyone on his behalf appeared before me that day 
and when the learned counsel for the Government concluded his argu- » 
ments in respect of all the allegations, I reserved orders in the inquiry and 
| 
: 


stated that I would be submitting my report to the Government in due 
course, 


A-108. Later in the evening that da the Secretary received 
Moen de botting to be from Ane respondent eee counsel 
bEote melee from Delhi stating that they would be appearing 
the office of the C morning at about 11-00 a.m, Mr. Achar appeared at 
aid mhe sis: 1€ Fe mission the next day i.e. on 23rd December, 19 
EOE: cae that the hearing had been concluded aa 
Manin ante to meet me he could see me at my residence, 

creupon came to me and saw mein the presence of 
he been informed about his coming to s¢é 
cone a me the previous day oun tice the circumstance that h¢ 
tiled woe by air and reached Jammu only that day. 
ee : ue is ioe eertunate but he had alj the time from the 7th 
bait hee if the rear eee Be bad a: to be present till yesterdi 
i, * Ona fide he could I telephone 
counsel here to appear before me and mz rarest reply 
taken up today. Tadded that the Postpones uest = Oe t e 
very last day and even beyond the last day appeared to cae to indicaté 
any bona fide intention to Participate in the inquiry and put forward bis 


at he was unable to obtain 


| 


i 
a 
; 
| 
i 
i 
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defence, but rather as an attempt merely to prolong the proceedings as 
far as possible. Learned counsel thereupon withdrew. 


A-109. Later that day towards the evening Mr. Achar called 
on me élong with the rsepondent and teld me that he had brought with 
him a formal petition for reopening the inquiry. The respondent him- 
self personally pleaded that I might reopen the inquiry and hear his 
counsel. I reminded him of all that had transpired between us at Srinagar 
and Pahalgam and the way in-which he had arranged things after the 
hearing started at Jammu. I also told him that if he was genuinely 
interested in defending himself; I did not expect him to have conducted 
the arrangements in this fashion. He gave some explanations. which 
did not appeal to me and finally I told him that-I had intimated to him 

not once but several times that he should arrange to get his counsel to 
reply to the arguments of the Government before the Government 
conclude their case and before I reserved orders and.that notwithstanding 
these definite statements and warnings he had chosen the last day for 
his appearance and that if for some reason he was unable to be present 
on that day he could not legitimately complain that I did not afford him 
a fair opportunity to defend himself. When. my attention wes drawn 
to the fact that he had brought with him a-petition praying for reopening 
the inquiry I intimated to him that he might file the same if he was so 
minded. He, however, told me that after having heard from me what 
all I had stated, he was not interested in filing a petition merely for the 
purpose of having a formal order of rejection. 


A-110. This was on the 23rd of December, but evidently he 
changed his mind as regards the need for a formal order from me re- 
fusing his request for reopening the inquiry which had concluded. On 
the 30th of December, 1966 he presented a petition numbered as Misce- 
Haneous Petition 66/1966 in which the prayer was for the re-opening of 
the Inquiry, hear his counsel and for other incidental reliefs. It was the 
same petition with the same supporting affidavit as had been prepared on 
23rd December, 1966. Notice of the petition was given to the Govern- 
ment who filed an affidavit opposing it. I heard counsel for both the 
parties on 9th January, 1967Fand¥passed¥orderFon 10th January, 1967 

Ismissing the” petition for the reason that {no just cause for 
ne re-opening of the inquiry and that the petition was not bona fide. 
copy of this order is”annexed to this report as Annexure III. 


oe Abe] understand that thereafter the respondent filed a 
Petition in the High Court¥praying for’a writ fof mandamus to direct 


Me to re-open the inquiry but that the same was dismissed even at the 
Stage of admission. 


th ede A-112. From the 23rd of December, 1966 I engaged myself in 
tive rafting of the report which I am submitting today. This completes 
“< Narrative of the proceedings of the Commission. 


ith pea J shall proceed in parts II and III to discuss and deal 
€ “Matters” or questions Iand IJ of the Notification. i 
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ANNEXURE I 
(Vide Para A76 page 31). 


PROCEEDINGS OF THE SITVINC OF THE COMMISSION 
HELD ON AUGUST 7, 1965 AT 1030 HOURS AND 
THE DIRECTIONS MADE THEREIN 


This sitting was held primarily for the purpose of determining 
the procedure to be followed by the Commission in conducting the 
final stage of the inquiry into the Transport charges as regards which 
all the preliminaries had been completed, 


When the proceedings commenced, Mr. Khambatta, learned 
counsel for the Government, started making his submissions on_ the 
point of procedure which he would desire to be followed. The Com- 
muiss:on intimated to counsel on both sides that it had prepared a note 
setting out its view on this matter which it would circulate to them 
and would like to hear their comments on the contents of the prepared 
note and thcir submissions in the light of this note. The Commission 
then read the prepared statement handing over at the same time copies 
of the note to counsel on both sides. Th statement read :— 





os alveady stated more than once, the entire object of splitting 
He. the allegations into connected and convenient groups and requiring 
See inaries in respect of cach group to be completed earlier than 
with a ae oe bat regular hearings to determine the facts 
intenece a . reach ndings on the several charges could commence 
remaining ones a oS eis while the preliminaries were, as regards t ; 
would enable th Con gone through. It js only such a procedure tha 
and avoid the C PEE uSsLON to proceed with its duties with expedition 
of ti omeenne emission having to sit idle for considerable stretches 
counsel as well Hevonke considered that this would be convcnient 1 
the Commission dk : pov heed to recall in this connection that when 
Commission at Jam ace the suggestion at the first sitting Oo} | 3 
who were present Soe February, 1965, senior counsel on both side® 

present, agreed to it as both reasOnable and Convenient. 


Th ’ . ~ : . 
spe fae Pca fe “as would be apparent from the proceeding” 
of the several allegations tis ie ie ae ple Statements in cue 
in support therest eee. ae pee cation, together with a anente 
(2) A determination by the Chante tein ee eocedayit and eel relic 
on raised a prima facie case justifying a ee Ee eat 
the charge contained in the several allegations. (3). Calling on the 

respondent to answer the charges in respect of those allegations in regal 
to which the Commission considered a prima facie case was made out on he 
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material produced by the Government. (4) Filing of replies by the 
respondent, in the form of statements and affidavits with documents 
relied on. (5) An inspection by the respondent of the entire original files 
and documents filed by the Government with the Commission. (6) Dis- 
posal of petitions by the parties for the production of further documents— 
besides those already produced. 


When this stage is reached, the charges are ripe for final 
hearing. Jn regard to the Transport group comprising 11 allegations 
(16, 19, 23, 24, 25, 23. 26, 27, 34, 35, 37), this stage has been reached. 
Petiton No. 9 of 1965 filed by the respondent for production of additicnal 
documents stated to be relevant to this group of allegations having been 
disposed of as carly as the 15th July last and orders passed thereon 
directing production or requiring clarificatory statements to be filed 
having been complied with by the Government. 


The replies to the several charges in this group filed by the 
respondent contained prayers for orders directing the production of 
certain documents. The Commission with a view to speeding up the 
enquiry directed Government by order dated 22nd July, 1965 to state 
on or before 31st July, 1965 whether or not the documents referred to 
are with them and whether or not they were willing to produce the same. 
The Government have in compliance with this direction filed a chart 
which the Commission considers very useful. By the same order the_ 
Commission invited the respondent to file on or before 5th August, 1965 
a rejoinder stating objections, if any, to the statement by the Govern- 
ment. No such objection has been filed’and the Commission, therefore, 
accepts the statement filed on behalf of the Government with respect 
to the prayer for production of documents contained in the several replies. 


: In their statement filed on 3lst July, 1965 the Government 
lave prayed for orders requiring the respondents or certain others to 
Produce certain documents. The Commission will pass orders thereon, 


es this need not delay the final hearing being had of the ‘Transport 
roup. 


Tae is Commission considers that the time has arrived for deter- 

ints iE nie Procedure to be followed at the final stage of the enquiry 

this a frets involved in the Transport group and for the date when 

sites gs d commence. ‘The Commission is aware that this is a matter 

aititud: = the Commission to determine, but on this, in line with the 

hes € which it has adopted up to now, on the several matters which 
© come before it, it would prefer to do so after hearing counsel. 


Missioy Before, however, inviting submissions from counsel the Com- 


essen ny Ould like to make its position on certain points which it considers 
Sen tia] clear. 


Wait few’ Hite hearing in respect of the Transport group should not 


Carlie: ' the completion of the preliminaries which have bcen listed 


on th ‘n respect of other allegations or be in any manner delayed 
at account. F 


bez | 
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2) The date suggested while affording reasonable tim, ‘ 
counsel for preparation, should ensure that the Commission is not kent 
idle for any avoidable period. 


These two are as regards the date to be fixed for the commence. 


ment of the enquiry. 
Next as regards the procedure : 


1) First, we have the basic postulate that the onus of proving 
the charge contained in the several allegations is on the 


Government. : 
< 


2) Next as to the material by which such proof could be « flected, 
This consists. at present of affidavits and documents. 


Taking the affidavits first—In so far as the facts stated in the 
affidavits are supported by the documents filed with the Commission 
including the original files and records, there would be no question of 
the deponents being required to be called for oral examination before 
the Commission. But as counsel is aware, there are facts stated in some 
of the affidavits filed which are either not supported in terms by documents 
or which seek to explain why the documents are in a form which 
appears to run contrary to the case of the Government. In both of — 
these cascs, unless the Government are able to point to any admission 
by the respondent, oral evidence supported if necessary by further 
documents which can be tested by cross-examination would have to be 
furnished before the Commission can accept the facts so stated as proved. 
Tn saying this, the Commission wishes to make it clear, that it would 0 
Course be open to the Government to rely on circumstances otherwise 
established which with certainty point to the conclusion that — theif 
Ten of the facts as set out in any particular affidavit must be true: 
ss were 5B th cna t deride as hs bear on he GU 
fact. It is only nese Sas sufficient to establish any par aoe 
chateestene Gone o add that having regard to the natures a 
Pia cides pr oearetet cannot accept any charge as proved merely 
Fede ee PEO A ities, but the degree of proof must be such as! 
aueke ee g a reasonable and acceptable degree of certainty: Tg 

youl necessarily meen that ther Hi f any depe 

nent being required to be tender ie yd 
course thattie Would ke ¢ endered for cross-cxamination provide 
further support of their eae i Government to let in oral evident 
to produce fresh dacumients ¢ csides, it would be open to Gaver a 
up by the respondent aoe oa SRSWCK or negative any particular ee ; 
disputed and circums n regard to these, if their gcnuinencs 

P circumstances are proved justify; +n on thal 
score, the same should | Res ae eany. suspicion 

be established before they are accepted. 





Sy SORT a SRST ATION aS ON 


What has now been stated applies mutatis mutandis to the 
respondent. As regards him also where the documents and_ official files 
and records do not support him, or where a positive case is set up DYGM 
in'explanation of the facts stated in the Allegation, statement of the case 
for‘affidavits, he cannot rest content merely with affidavits, his ow? © 
those supporting him, filed on his behalf. The onus of proving sus 
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- the st 


ay liv) 


p ositive case being on him, evidence to establish the facts alleged would 
have to be led. Besides of course unless the respondent is content to’rely 
merely on a submission. that the Government had not discharged the 
burden of proof which lies on them to establish the charges, he should 
lead evidence to rebut the charge as in his case also, unless he is sup- 
orted by documents—either official records or those whose genuineness is 
above question, he cannot reply merely on denials or statements in 
affidavits filed on his behalf. Here again the Commission desires to 
leave it to the respondent and his counsel to determine the quantum of 
evidence which ke or they consider necessary—to negative the case’ ot 
the Government or to prove any particular allegation of fact which he 
or they desire the Commission to be held established. 


In this connection, the Commission would like to refer to the 
statement filed by the Government in response to its directions setting out 
matters which according to them had been established by the documents 
and the area of disagreement. This statement is apt to give - the 
impression that there is little or no area of disagreemert as regards the 
case sought to be made out by the Government, and this would not be an 
accurate appraisal of the situation. The Commission had hoped that if 
the statement was drawn with precision as to indicate what had been 
proved by indubitable documentary evidence—as distinguished from 
statements in affidavits which were not fully supported by documents 
and which facts had been denied by the respondent, it would be in a 
Position to determine the oral evidence that would be necessary to 
substantiate those facts not supported by documenis. In veiw, however, 
of the nature of the statement filed the Commission kas, to avoid any 
further delay, decided to leave the quantum of oral evidence to be led by 
each side to themselves. The Commission would, of course, see to it that 
no unnecessary oral evidence is led by either side, unnecessary because 
it ls either not relevant or a mere duplication intended to delay the 
proceedings and it would, if satisfied, that if the ends of justice or the 
Proper elucidation of facts require that any particular witness should 
be examined, issue directions to that end. 


. .. With these observations the Commission invites counsel to 
indicate (1) the date when the final hearing should commence and 
(2) orders, if any, they desire to be passed to commence and proceed 
with the trial. The details of these may be set out in a formal petition 


Which might be filed next week and the Commission will pass orders 
thereon on the 16th August”. 


. 


After listening to the statement Mr. Khambatta submitted that 
ae andard of proof indicated by the Commission in the note was 
oe ee high and that since the report of the Commission was merely 
take ae and advisory on the basis of which the Government would 
Secaraa | ner action if any, it would be sufficient if the Commission 
Se ed a finding in respect of each of the charges that the allegation 
The agents the respondent had or had not been sufficiently dis-proved. 
ee eae uel expressed its disagreement with this view and stated 
sonidos the charge, which was a serious reflection upon the public 
Beoved of a person in the position of a Prime Minister was clearly 

€d, it could not record a finding in favour of the Government. 
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Mr. Khambatta next drew the Commission’s attention 
passage at page 12 in the published report of Mr. S. R. Das in the K 
Enquiry. The passage dealt with the circumstances in which Mr. a 
stated that he would permit oral evidence to be led and commended it lo : 
acceptance by the Commission. The Commission, however, felt tal 
there were substantial points of difference between the Proceeding 
in the Karion Inquiry and the one now before it and in view of they 
differences considered that in justice and fairness to both the Patti j 
oral evidence should at the discretion of each side be Permitted to the 
extent indicated in the prepared note. The Commission understoo 
that Mr. Khambatta was satisfied with the procedure indicated, ; 


SS 


wae 
Alr gy f 








The next submission was as regards the time when the inquiry 
in accordance with the procedure indicated earlier should commence, 
Mr. Khambatta suggested that the inquiry might be commenced att 
as early a date as possible after the replies in respect of the charges 1 
which answers had been called for from the respondent were filed, 


Mr. Sen, learned counsel for the respondent then commen 
ced his submissions on the prepared note. His first submission was. that 
the Commission could not act on affidavit-evidence at all unless the 
deponent was subjected to cross-examination and this he submitted both 
as a matter of law as well as a requirement of prudence. The Com 
mission, however, pointed out that it did not agree with this submission 
on either aspect and stated that it would indicate its reasons for rejecting 


this submission later, The reasons why the Commission rejected this © 
submission were as follows :— 


First as regards there being a legal obligation on | 
the Commission to reject affidavit-evidence unless the deponent 
was tendered for cross-examination, Mr. Sen did not draW 

e Commission’s attcntion to any specific provision in suppo! 
of this submission either jn the Jammu and Kashml 
Commissions of Inquiry Act, 1962 or the rules made thereunde" 

oming next to the Act itself, its section 9 empowers the 
ommission, “subject to rules that may be made in that beha 
to regulate its own Procedure’? and this would mean @ 
Prnaty power to decide whether affidavit-evidence shall be 
sufficient or whether the same should be accepted only after 
ne Gas by er Oss-examination. Section 15 of the Act empower 
vernm rS 
respect of phen tes eee ee and Pee the Se ic 
; , Tules might be made are (section 15(2) (c) 
manner in which inquiries may be held under the Act and the 
Procedure to be followed by the Commission in respect of t 
Proceedings before it.?? Turning next to the rules, 


to nie alone the Commission would have plenary pow 
peer Section 9, -Part IIT of the rules which deals with t 
Procedure: does not preclude the Commission from actidé 





it is called upon to record. Rule IT in line with section 
of the Act to which reference 
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the provision that the Commission was empowered ‘‘to regulate 
its procedure in respect of any matter for which no. provision 
is made in these rules.’ Affidavit-evidencc is obviously one 
type of evidence, being a statement on oath before a Person 
empowered to administer an oath which means that the 
deponent can be prosecuted. for perjury if the statement was 
deliberately false. No doubt it suffers from a certain degree 
of infirmity by reason of the deponent not being subjected 
to cross-eXamination, but it is nevertheless acceptable evidence 
and’even the regular Courts are competent to decide matters 
before them on the basis of affidavit-evidence. It is needless 
to mention that all writ petitions in the High Court and in 
the Supreme Court are dealt with almost invariably only 
on the facts stated in affidavits. In view of these circumstances 
the Commission considered that there was no substance in 
the objection raised by Mr. Sen that the Commission was 
incompetent in law to proceed on the basis of affidavit- 
evidence unless the same were tested by cross-examination. 
It need only be added thatin the Kairon Inquiry held under 
an Act and rules in terms identical with the Jammu -and 
Kashmir enactment and rules already set out, Mr. S. R. Das 
proceeded wholly on affidaivt-evidence and did not think it 
necessary to permitthe parties tolead any oral evidence or 
to require any deponent of an affidavit to be tendered for 
cross-eXamination and Mr. Sen made no comment on this 
precedent. 





The alternative submission of learned counsel that as a 
matter of prudence the Commission ought to require deponents 
of affidavits to be produced for cross-examination requires 
next to be considered. In the prepared note set out earlier the 
Commission has indicated that it was only in cases where 
the facts stated in an affidavit were borne out by official records 
whose genUineness was not successfully impeached that it 
would accept affidavit-evidence and in these circumstances the 
acts stated in these affidavits would serve merely as links to 
make intelligible the contents of documents. The Commis- 
sion has already indicated that it would not act on statements 
and affidavits which ran contrary to official records or which 
the other proved circumstances would not establish beyond 
Possibility of reasonable doubt. In these circumstances the 
Commission considers that no requirements of prudence 
compels it to reject facts stated in affidavits merely on the 


Sround that the deponent has not been tendered for or subjec- 
ted to cross-examination. 


Subject to his submissions as regards the acceptance of facts as 
Stated in affidavi 


avits without cross-examination, Mr. Sen submitted that he 


lee rs objection to the procedure indicated in the prepared note circu- 
€¢ to the parties, 


Gre Mr. Sen next addressed himself to the replications filed by the 
TamMent to the replies submitted by the respondent to the several 
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He submitted that these should be taken off the Fee 


charges. 
they were not ordered by the Commission ; (9 th 
oy] 


because (1) J 
contained statements which were new ‘and not supported by aff dav, 
aa 


; 
(3) there was no provision in law according to which replications cont : 
be filed; and (4) they served no purpose except being an attemea 
prejudice .the Commission. Pt to 


The Commission stated that it did not agree with ' these sub 
missions. No doubt the Commission did not in terms order these it uy 
lications to be filed. It directed the Government to file statemey 
indicating in what respect there had been denials of the basic facts Stated 
by the Government in their statements, affidavits and documents and 
set out what matters were in controversy. This they have done and have 
filed a tablular statement setting ouc what according to them are the fac _ 
which are not in dispute, as distinguished from those which are in con | 
troversy. ‘Ihe Commission considers that the replications are in supp- | 
lement of this tabular statement. In so far as the replications summarise 
their erarlier statements and the reply by the respondent, it sets out ina _ 
convenient form the matter in controversy. It reiterates the facts 
asserted by Government at earlier stages but the reiteration has no value 
because it does not proceed beyond what has already been set out. But 
on that account there is no justification for rejecting the replication a 
for excluding it from the record. In some cases, however, the Gover | 
ment have stated new facts in the replication. The replication being 
merely a pleading, the statement contained therein could not be evi 
dence or material on which the Commission would act but it 3 
convenient both to the Commission and it would add, also to the 
respondent because it gives an idea of the case of the Governmenl 
in regard to particular matters especially as regards the positive case sel 
up by the respondent in answer to certain of the allegations. For thes 
reasons the Commission considers that the replication should remain 0" 
record as merely a pleading and not as evidence. 








_. In the course of their replications as also in a tabular statement 
which the Government files setting out the points upon which there hat | 
been a contradiction and the area of disagreement the Government 14 
prayed for an opportunity to file statements and affidavits in dis-p'0? 
of the positive case set up by the respondent in respect of certain 1° | 
gations. Mr. Sen learned counsel for the respondent submitted that a ; 
Government ought not to be afforded a further opportunity to file fies” 
affidavits or documents as prayed for by them as that would prejudice 
the respondents. The Commission, however, pointed out that as 4 ree 
set out in the prepared statement circulated to the parties ie 
onus of proving any positive case set up by the respondent would be ‘i 
them and they were at liberty either to prové it or to abandon it. Hf 
either event the Government should have an opportunity of answel! “A 
that positive case just as the respondent has had an opportunity ud | 

dis-prove the positive case set up by the Government. Besides, it Wasi ; 
be in the interest of all concerned, including the Commission, neon 
answer of the Government to the positive case set up by the respon te! . 
should be known before-hand so that there would be no surprise F rhe 
stages and each party would know the case of the other. We 
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circumstances the Commission considered that the prayer of the Govern: 
ment for permission to file statements supported by affidavits and docu- 
ments in answer to the positive case set up by the respondent in respect 
of some allegations as contained in the tabular statement would be 
allowed. 


The next question was about the date when the final hearing 
and arguments on the allegations pertaining to the Transport group 
should commence. After discussion learned counsel on both sides 
agreed that this could conveniently start on the 6th September, 1965. 
The Government would possibly take about seven or eight days to complete 
their submissions and as the Commission desires to have a break after the 
15th September, 1965 to the 26th September, 1965, the following was 
decided as regards to the dates of the sittings :— 


The arguments on behalf of the Government would commence 
on the 6th September and will proceed up to the 15th Septernber. 
If not completed by them, the hearing would be resumed 
on the 27th September. Even if the Government finished 
earlier, the submissions on behalf of the respondents would 
not commence before the 27th September. This would give 
the counsel for the respondent sufficient time to prepare, 
regard being had to their having to file replies to certain alle- 
gations and to their having to inspect documents with respect 

to other charges in regard to which ,they had already file 

replies. 
Certain Miscellaneous petitions which had been filed earlier 
were then taken up for disposal. Miscellaneous Petition No. 16 of 1965 
filed by the respondent on 26-7-1965 for directing the Government to 
produce certain documents in regard to allegations 11, 32, and 33 was 
taken up first. The Government had not filed any counter or objections 
to this petition yet and as time was required for this purpose, the 
same was adjourned to be disposed of on the 16th August, the Govern- 

ment being directed to file a reply meanwhile. 


The Government had in their tabular statement made in accor- 
dance with the directions issued on 22-7-1965 made a prayer for direc- 
ung the respondent and those who had filed statements in response 
a notices under rule 6(b) certain documents in their possession or power. 
N the said directions, the respondents have been given time till 5-8-1965 
to file thei; objections, if any, to the said prayer. No objections having 
abe filed within that time, the Commission concluded that there was no 
‘ee een to the production and expressed this view in the prepared 
cba read to-day. Mr. Sharma, learned counsel for the respon- 
nee however, stated that by inadvertance he had not noticed the 
; ay Contained in the tabular statement. In view of this _ Statement, 
any) oOmmission granted time to the respondents to file objections, _ if 
dee On or before the 10th August and stated that the prayers wouldjbe 
Posed of at the sitting on the 16th August. 


iio Petition 13 of 1965 made certain allegations that some officers of 
Ohce Department had tried to intimidate or coerce Certain witnesses 
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The Government had filed repl 


of the counsel in the case. 
as also one d stating that the allegations in 
| 


ly repudiating these charges an att 
anc ce been filed merely in order to prejudice the Commission 


1[10. Ys 
When the petition was taken up, Mr. Sharma, learned counsel for 
the respondent prayed that no orders need be passed on this petition 
and the same was 
. 15 of 1965 was one filed by the respondent complain. 

ing of mis-translation of an affidavit in Urdu filed in support of the 

Government case as regards Allegation 14. The Government had filed 

a reply substantially denying the charge made in the petiticn. Jy 
regard to this petition and the allegation of mistranslation centaing 
in it, the Commission had the matter examined by its official translator 
as well as by other members of its staff who are well acquainted with 
Urdu script and language and after considering their conclusions on the 
matter passed an order on the petition on the 5th August, 1965 and 
circulated it to the parties. In the course of this order the Commis- 
sion had pointed out that while the translation of the affidavit in question 
might not have been either full or literal, absolved the Goverr. ment from 
thepcharee of trying to mislead the Commission which was the point 
re € in petition No. 15 of 1965. Though the petition had thus been 
isposed of, Mr. Sharma, learned counsel for the respondent, 
submitted that while he would accept the ord f the, Cont 
mission on the petition, he would nevertheles m mh itd ‘de 
Sloper course “Swbuld less submit that the 
Pte has: ies Benes been for either the deponent 
who was the scribe of enna ahould i = i eee Wi 
decipher the writing. The Commissi be examined in order to 
submissions and as the matter had peeemee, cece, with «tie 
dated 5-8-1965, considered that f, ready been decided by its order 

no further directions were necessary: 


agreed to. 


Petition N 


Petition 17 
documents ch ate el with the calling of further 
: e Government in_ their 


; that the 

did not touch the questi other records referred to in the petition 

earned counsel for the ae ar asue in Allegation 15. Mr. Sharma, 

an, his attention had rane, = however, submitted that by inadver- 
esired that th Ot Deen drawn to the repl nt 

there would be a mee ee be dispose dof fa ie Tee te 

aa: | a8-Agreed to b iota 
y the Commission: 


E eti tion N oO ] ] 6 W; t Pp 
. 9 of 9 . re Jie 
5 as for extension of t i me to fi € i 


in regard to Alleoati 
5 gations 14, | 
regards. th 5 and 3 
directed i es as the replies a a No orders were necessa1y 4§ 
Teceived by the Girnriies been filed and had been 
ZA sslon. 


difficulties 5 * 
he peace out & Uae ope of certain practica 
r the Gove Posed by Mr. Khambatta; 
cements put the® Commission considere 
unnecessarily delayed and that 


€ proceedings, some reasonable 


; 
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time might be granted to enable the respondent to file their replies. In 
this view the Commission directed that replies to Allegations 30, 4,5, 6 and 
Allegations 99, 31 and 7 which were due to be filed on 9th and 10th August 
respectively could be filed on or before the 14th August. Mr. Sharma 
agreed and stated that he would do so. 


In regard to the replies to the rest of the allegations there were 
some which were due on the 16th and some on the 17th August. There 
were others which were due on the 23rd August. The Commission direc- 
ted that in modification of its earlier order the respondent would be at 
liberty to file the replies in regard to all these charges (13, 185 2.3, - 2h; 
36; 17) on or before the 4th Spetember, 1965. Mr. Sharma stated 
that this would give him sufficient time to prepare and file these replies. 


The next sitting of the Commission would be. held on the 
16th August for the disposal of the business indicated earlier. 
(Sd.) N. Rajagopala Ayyangar, 


Commission of Inquiry. 
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ANNEXURE II 
(Vide Para A 97 page 40) 


MISCELLANEOUS PETITION NO. 58 OF 1966 FILED 
BY SHRI BAKHSHI GHULAM MOHAMMAD 


ORDER 


This is a petition by the respondent. Shri. Bakhshi Ghulam 
Mohammad through his advocate Shri T. R. Bhasin. This was filed 
before the Commission on 4-7-1966 and prayed for reliefs to which Te- 
ference will be made later. 


Before, however, dealing with the merits of the petition it is 
necessary to narrate some of the matters which transpired concerning 
this petition. The petition was presented before the Commission at 
10-30 on the morning of the 4th July, 1966. It was stated at the bar 
that a copy of it had been tendered to Mr. Dhar, learned counsel for 
Government at about 8-00 P.M. the previous day and that as the latter 
refused to receive the petition, a copy for being served on the respondent, 
was also being filed in the office of the Commission. The Commis- 


sion handed over this copy to learned counsel for the Government at the 
commencement of the sitting on 4-7-1966, 


The petition is a long one covering over 50 pages of typed matter 
and consequently there was no question of the Government being 
seal eee een to make any submission in relation to it. It 
€ mentioned in passing that whi i jer peti- 
tion which had been filed by Shri Bakhola See ed 
16th June, 1966 Praying for time to consult counsel about his defence 
in this inquiry, the Commission had by its order dated the same day 
Tne i hat the inquiry Would stand adjourned from the 18th June to the 

uly, 1966 when the quiry would be resumed. This interval ha 
a a 
aking arranger: This defence as seem rayer whic 
1966. Then scelianeous Petition No. 56 of 1990 gee oe ine, 
time betwear the tak fae ane ge Taammad bad thus all tte 
a! € ord Uu 2 i iti a € 
eee ee of the hearing so that the nee ‘hot ine 
post er fe ams its merits on the 4th July as it would normally have 
oe © petition had been filed some time earlier, But this, 0 
Se, 18 a Minor matter and except that the Commission has had to 


reserve orders on the petition til] i i 
e to- i g 
I no real inconvenience to the ae ee aE tas rely 


When the petition was 
! 2 Presented to the Commission on the 4th 
July, Mr. Bhasin, learnec rounsel, desired that the Cermiscion shou 
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immediately peruse the petition and pass orders on it and he added that 
his instructions were that unless the prayers in the petition were being 
allowed and the reliefs which he sought were being granted he would 
not participate 10 the defence but would allow the inquiry to proceed 
ex-parte. As the Commission earnestly desired that it should hear in 
full the defence of the respondent to the allegations made against him 
as it considered this as the most satisfactory way of ensuring that correct 
findings were reached on the several matters which were the subject of 
this inquiry, it was eager, to consider the reliefs prayed for in the 
petition and, if possible, to facilitate counsel for the defence appearing 
before it. With this view it suggested to Mr. Bhasin, that he might 


- indicate briefly the prayers in the petition so that if they could be favour- 


ably considered, this possibility might be indicated even then. Learned 
counsel, . however, persisted in saying that he would prefer the Com- 
mission going through the entirety of the peiition which he said had 
been carefully drawn up and which he, claimed pointed out certain 
anomalies in the procedure which the Commission had indicated as that 
which it would follow. On further suggestions from the Commission, 
Mr. Bhasin stated that owing to the complexity of the matters involved 
he could not straightway summarise what precisely the petition prayed 
for. He stated,. however, that one of the main. matters which the 
petition sought, was a review of the direction passed by the Commission 
on 7-8-1965 touching the obligation of the Government to produce 
every deponent who had filed an affidavit in support of their case to be 
produced for oral examination. When this was mentioned the Com- 
mission observed that that direction had been passed after hearing the 
parties and represented what in its opinion was a procedure which would 
do complete justice between the parties. Besides, the propriety of 
the procedure proposed had been challenged before the courts and 
had survived that challenge. In the light of these considerations the 
Commission observed that it did not propose to depart from that pro- 
cedure and that it would not compel the Government to produce every 
deponent for cross-examination. The Commission further explained 
to the learned counsel how the previous order would not hurt the res- 
pendent and that any departure from it would not really help him unless 
oe intention was to prolong the inquiry. Learned counsel submitted 
Lae e Commission might go through the petition carefully and then 
ia tre on this matter as well as several ot. ors*which had. been raised 
ete petition and which he was not in a position to indicate imme- 
Beli an When counsel stated that unless the orders were passed on the 
but ae his instructions were not to appear before the Commission 
Soe ow the inquiry to procee ex-parte, | the Commission while 
ar eaeey regret at this attitude pointed out that trarned counsel might 
ia ape in the inquiry subject to his being s*’ fied with the orders 
wiehds - t ultimately be passed on the petition ana that he might considet 
C BUR we from the inquiry after the pc‘ttion Was disposed of. 
favourabl however, demurred to this and submitted that without 
before ie = orders on the petition. he would not continue to appear 
a he Commission indicated that it was not possible to pronounce 
complexit the petition immediately having regard to its length and the 
Dien 1 : i the issues which according to counsel required deep study 
Evite refu consideration. The Commissioy howevcr, promised to 
e° through the petition overnight and take it u, ‘or further consideration 
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ommission thereafter pointed out that by it 
on 5th ED eee icarned counsel for the Government had been 
order date t the arguments on the charges in regard to Which syh, 
asked to Neen made on the 15th, 16th and 17th June, 1966 if COUNSe| 
missions Sect so desired. Mr. Bhasin, however, stated that he dig 
for the ree have these arguments repeatedjand that he would Not 
Boe aaa them but would allow the inquiry to proceed ex-parte, 


ition was again taken up on 5th July, 1966 with Mr. Bhasin 
being Pe aii before the Commission. The Commission informed 
Mr. Bhasin that notwithstanding its best endeavour it had not been able 
to complete its study of the entirety of the petition though it had gathereg 
its main contents. It thereupon directed Mr. Bhasin to proceed para. 
graph by paragraph of the petition and make his submissions In regard 
to each paragraph and set out his arguments regarding the prayers 
made init. Learned counsel, however, stated even to repeated sugges. 
tions on the same lines, that he had nothing to add to the petition and that 
the Commission might go through the petition and pass such orders as 
it deemed proper. The Commission then pointed out that certain of the 
prayers which had been dealt with in the petition would not be granted 
and illustrated this by referring to :— 


(1) a reveiw of its order dated 7-8-1965 regarding calling of 
deponents on behalf of the Government for oral { eXa- 


mination ; 


(2) requiring the Prime Minister and the Home Minister of 
India to produce all letters which the applicant wrote to 
them during the period when he was the Prime Minister ; 


(3) to hear as a preliminary matter a submission that the 
present inquiry had been instituted mala fide by the present 
Chief Minister and certain other members of his Cabinet 
and that therefore, the notification appointing the Com- 
mission is invalid ; 


and a few other matters. The learned couns insi : 
Ww oth . el, however, insisted tha 
the Participation of Shri Bakhshi Ghulam Mohammad in the inquiry 
was dependent upon the orders on the Petition which might be passe 
after the Commission went through it and til] these orders were passe 
he would not appear before the Commission, 
The reference by the appli i 
¢ ’ picant in 
achievements of his Own administration 
ae aseainistration Which is stated to Prevail now (matters wholly 
ie ae: a) the resuscitation of the charge of mala fides 
histers now in oe 
responsible for the setting the office who are stated to have be 


very adulatory terms to the 
Contrasting these with the 
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the application was intended merely as a piece of propaganda for public 
consumption and had not been filed with the genuine intention of seeking 
clarification of the orders passed or of the procedure prescribed, or 

raying for reliefs which the Commission could properly grant. The 
Commission, therefore, enquired of Mr. Bhasin, whether the object 
of the petition was as described above, but as learned counsel disclaimed 
the suggestion of its being a piece of propaganda and stated that he was 
seeking relief with the sincere intention of participating in the inquiry 
if satisfied that the procedure would afford him a reasonable opportunity 
to establish his defence, the Commission accepted this assurance and 
stated that it would consider and deal with all the points raised in the 
petition with meticulous care. Besides, when the Commission observed 
that if orders on the petition would lead to no immediate result, the 
matters stated in it could well be dealt with in the report, Mr. Bhasin sub- 
mitted that the petition had been filed with the genuine object of redress 
in respect of the matters set out in it and that the applicant would parti- 
cipate in the inquiry, if his apprehensions were removed and it would be 
in the interest of justice that the Commission should pass orders on the 
petition immediately. In view of these statements, submissions and 
assurances the Commission stated that orders on the petition would 
be passed on the 11th July, 1966 and now proceeds to deal with the 
several matters set out in the petition. 


The Commission has perused the petition very carefully and 
in the feeling and expectation that if the misgivings which are voiced in 
parts of the petition are removed the applicant would be induced to 
participate in the inquiry, proposes to consider and discuss every matters 
dealt with in the petition. This, however, is not an easy matter since 
the petition is diffuse, far from well drawn, repetitive and employs such 
a plethora of words and abundance of rhetoric that it is sometimes not 
possible to make out what the grievance is and what the relief is, that 
is sought. Notwithstanding these handicaps the Commission. has 
tried its best to understand the petition and will be dealing with it in 
full detail, In doing so the Commission finds that it is not possible to 
set out the points which it makes and deal with them as such. This 
arises because of the form adopted and the phraseology used. It, 
therefore, proposes to deal with it by paragraph by paragraph and 
attempt to remove the misunderstandings which appear to pervade the 
entirety of the petition. 


Paragraph | needs no comment except to observe that the appli- 
cant might be really stating the truth when he confesses that “‘he is in- 
volved in utter confusion” in view of the contents of the petition and 
believing that what he desires is to have a clear picture to be indicated 
to him as regards the opportunity available to him to defend himself 


properly and adequately, the Commission would do its best to clarify 
the position. : 


£ In paragraph 2, the applicant professes to summarise the mode 
Cc procedure, the burden and the standard of proof as set down by the 
oer eeton in its order dated 7-8-1965. In summarising this matter 
evid stated in paragraph (a) that the order referred to, puts affidavit 

idence into two watertight compartments : (1) affidavits where facts 
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its where the facts are 

iments ; and (2) affidavits wh e nel 
sap aun Pees or which seek to explain away documents. 
ae lysis would not be correct. 


we j his ana 

The Commission Cn cceeeak omracedure to be follawee 
Under the exces a ae vided into two Classes, but that a distincticy 
itis not thabatl freee rated on in proof of a charge stated in affidavits 
. ade ean by dccuments whose genuineress is not successfully 
aes ord (ets for a like purpose stated in effidavits whose accep- 
aes depends merely upon the credibility or veracity of the deponents, 
It will, thus, be seen that this is very different from a distinction being 
made between the two classes of affidavits as is the basis of the argument 
which has been developed in the petition. The Commission considers 
that there is a Vital distinction between the two sets of facts which it 
has set out above, because in the one case the acceptance of the. fact 
depends upon the genuineness of the decument which proves that fact 
-and which is merely put before it in a convenient ‘form by the affidavit 
which has been filed. In the other case the fact has to depend for its 
acceptance not on the basis of other acceptable evidence of un-impeachable 
integrity but on the mere circumstance that a deponent has stated it cn 
oath: Where the fact stated in an affidavit is borne cut by unimpeachable 
documentary evidence, it will be seen that the credibility or veracity of 
the witness does not come into question at all, for if the document in 
which that fact is stated is accepted as genuine, that is itself proof of the 
fact which is sought to be proved. In such a case there could be no 
reason for requiring the Government to tender oral evidence of a person 
who has stated in an affidavit the contents of a genuine document, 
merely because of the fact that he has made an affidavit and subject him 
to cross-examination. In other words it merely means that in such 4 
ae as es established not by the statement on oath by the deponent 
ie pat ae eas evidence or official record whose genuineness 
peached. Under the orders passed by the Commission, where 


the Government seek to rel i 
; on an affid y é other 
type, the Commission TPABE UE abeeorsd sunle 


: has ruled that it will not be accepted unless the 
seponent Aes for oral examination before it aridvan opportunity 
been even fore to the respondent and other parties to whom notices have 
BetWecnt these pe uae him. The commission sees a vital difference 
Gonsiders thet we types of facts as regards their probative value and 
¢ order passed which proceeds on this distinction is 


just and calculated { se 
uote ee © protect the interest of every party before it includ- 


The Commissi 
6 oO . . ‘ 
be either on grounds eittion OPI ont Obiection there oul 


rely upo Tats r of law to each side bein ermitted to 
established pists ions, of the other or upon nifoaaataniee’ otherwise 
_ must be true. € irresistible conclusion that the facts state 


Itis n pepe 
Se ener tbat on the basis of the above order and direc: 
reduced, but the Coma near of oral evidence would be considerably 
sacrifice of any princisie ries that this would not. be at 1% 
principles as earlier ir di a ce or of law for it is based on ration@ 


] d and is 4 : inatiol 
of the truth besides er si rng ea ea siaidithesdeherm ney 
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Sub-paragraph (c) correctly states that the Commission has 
ruled that the onus of proving the charges contained in the several 
allegations is on the Government. 


Dealing next in sub-paragraph (d) with the standard of proof to 
establish the allegations, again the petition correctly states that the 
Commission had stated that it would not accept any charge as proved 
merely on a balance of probabilities and that the degree of proof must 
be such as to induce conviction of a reasonable degree of certainty. 
But when it proceeds to add that because of this the provisions of the 

». ‘Criminal Procedure Code are attracted and that the respondent is in 
the same position as an accused in a criminal case, the submission 1s 
incorrect. The Commission does not consider it necessary to say any- 
thing beyond this than that is merely a fact-finding body and it has 
no punitive powers in regard to matters flowing from its findings. In 
these circumstances ‘it considers that there is no analogy before the 
proceedings before ‘t and a criminal trial and would add that this type 
of argument was, as seen from the judgement of the Supreme Court, 
evidently put forward before it in the recent proceedings touching this 
Commission and were rejected by that court. The Commission has 
repeatedly stated that it laid down this standard of proof because of 
the position of the respondent before it and the nature of the charges 
which are being made against him. From this, however, it does not 
follow that there is an approximation to a criminal trial and that the. 
procedures appropriate for such trials are necessarily attracted to the 
proceedings before it. 


_ The Commission considers that sub-paragraph (e) proceeds upon 
a misapprehension. Under the orders of the Commission it would be 
open to the Government to preduce for oral examination any person 
who has filed an affidavit in support of their case and net that they would 
be permitted to lead oral evidence of persons who had not filed affidavits. 
Possibly the orders of the Commission are not specific enough on this 
point though the Commission has no doubt in its mind that that was 
what was intended. Nor has the Commission any reason to believe that 
it was understood in any different sense by the learned counsel for the 
Government. In fact the Commission put it to learned counsel for the 
Government after this petition was filed and was assured that that was 
how they too understood the orders ‘of the Commission. 


_ There is one other matter set out in this sub-paragraph (e) which 
requires to be dealt with and that is as regards the right of the Govern- 
ment to file fresh documents—documents which they had not filed with 
the Commission along with their statement of case. The Commission 
has ruled that where any positive case was set up by the respondent 
ra . defence to any charge the Government would be entitled to file 
oe ‘ affidavits as also fresh supporting documents to rebut such positive 
ae e he Commission considers that no reasonable objection could 
ee en to this procedure because the Government cannot ob- 
Mente anticipate the positive case which the respondent might set Up. 
eat, of to mention an instance in regard to allegation 95, the respondent 
noite as Bakhshi Bashir Ahmed have set up a case that the latter had 
ing to do with the firm of Nay Bharat Transporters. That, itiS not 
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3 e which has been put forward. The Gove. 
eid to file affidavits and documents to establish, if they 
ment were Lee to the case of the respondents that Bakhshi Bashi, 
ae either the proprietor or a partner of Nav Bharat Trans. 
Ahme The Commission considers that no principle of justice i 
Peo by this liberty being given to the Government nor can this be 
Moe sae to cause prejudice to the respondent. Except in ca 
Shere a positive case had been set up (and this is Only in respect of 
about 4 out of the 36 charges) as distinct froma mre denial which is the 
feature of the defence in respect of most of the allegations the Govern, 
ment have not been permitted to tender fresh documents in evidence nor 
to file fresh affidavits. The complaint voiced in this sub-paragraph is, 
therefore, the Commission considers, without any basis. 


disputed, is a posit 


Sub-paragraph (f) professes to summarise the effect of the above 
ruling as regards the mode and burden of proof. In doing SO it says 
“though the standard of proof required is of establishing a charge be- 
yond reasonable doubt ruling out mere balance of probabilities yet 
the deponents of the affidavits would not be required to be tendered for 
cross-examination and instead it would be permissible for the Govern- 
ment to let in oral evidence in further support of their case. Inthe case 
of oral evidence it is implicit that there would bea right to cross-examine. 
The position, therefore, is reduced to an enigma because whereas the 
deponent of the affidavit who is the principal witness will not be orally 
examined, evidence in support may be led by means of oral evidence”. 
The Commission is unable to follow the logic of this conclusion except 
possibly on the footing that it is wrongly assumed that the witnesses to 
be examined would be other than the deponents of the affidavit. Besides, 
in view of what has been stated earlier as regard the distinction between 
the two types of facts, the Commission considers that there is really no 
point in the objection here made. It is on the basis of the reasoning 
set out earlier coupled with an assumption that Government had been 
given the right to produce frésh documents besides those filed with the 
commission at the time of filing their statement of case that the com- 
plaint is made that the Commission has done something which is “un- 
precedented and wholly anamolous which would make the position 0 
the applicant wholly unequal to the Position of the accuser Government, 
a Position wholly opposed to reason and justice and foreign to the notions 
of standard of proof in a criminal trial ich the 

Beh ; tal on the analogy of whic 
re een has Prescribed the procedure as regards to onus as well as 

é standard of proof.” In this mass of words the Commission 18 
unable to discover either the lack of precedents or the existence of some 
anamoly of which complaint is made. It would be seen that in later 


The Sub-paragraph then proceeds to all, brit Wee 
possible for the respondent to challenge the Banca ar hesh docu- 
ments filed in order to negative a positive case set up by the applicant, 
no such challenge is possible as regards the documents originally filed by 
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the Government. This handicap is said to be traceable to two factors : 
(1) that the applicant had to file his replies even before he inspected the 
original files and (2) the absence of deponents of affidavits for cross- 
examination to challenge the genuineness of documents. The Commis- 
sion considers that there is no basis for the argument that the respondents 
4re not in a position to challenge the genuineness of documents relied 
on by Government. So far as the first factor is concerned, the pro- 
cedure by which copies of documents annexed to the Government’s 
statements of the case were to be handed over to the respondent and 
that he should thereafter file his replies and that after his reply was 
filed he would be at liberty to inspect all the original files which the 
Government filed in the office of the Commission from which the 
documents annexed to the affidavits were extracted, was one which had 
been suggested by Mr. Sen, learned counsel for the respondent and 
agreed to by counsel for the Government and by the Commission as 
being reasonable. The applicant, therefore, cannot make any grievance 
out of a suggestion made by him which was accepted. Noris there any 
point in the suggestion that after the inspection of the files he is not ina 
position to challenge the genuineness of documents in the absence of the 
production of witnesses who could be cross-examined. In this connec- 
tion it might be mentioned that in each one of the replies filed by the 
respondent to the several allegations in which he has been called on to 
file his replies, the respondent has stated that he reserves liberty to file 
additional statements after inspection of the files. The Commission 
might state that at one of the hearings Mr. Sharma, learned counsel 
then appearing for the respondent mooted the point about the oppor- 
tunity for him to challenge the genuineness of the documents produced on 
behalf of the Government. The Commission then pointed out to him, 
that it was not necessary for him to file even an additional statement, 
but that he might at the stage of the final inquiry, challenge before the 
Commission the genuineness of any document on which reliance was 
placed by the Government. The Commission pointed out that if such 
- a challenge was made the Commission would go into the question of 

the genuineness of the document and decide that matter before taking 
such document into consideration as a piece of evidence in favour of 
the Government. That position still stands and the Commission con- 
siders that it is an account of the cousel now appearing not being ac- 
quainted with what transpired at earlier stages of the proceedings that 
a point in this form is sought to be raised in this petition. The Com- 
mission, therefore, observes that there is no justification for the mis- 
giving that the respondent would be without an opportunity to question 
the genuineness of documents on which reliance was being placed by 
the Government in support of their case. 


Sub-paragraph (g) of para 2 appears to state that on the ruling of 
the Commission, the respondent, who is described as the accused has 
been called upon to prove his innocence. The Commission considers 
that there is no basis for this inference as it has repeatedly stated that 
it would be for the Government to estalish beyond reasonable doubt 
that the allegations set out in the Notification are made out. 


a Sub-paragraph (h) states that the Commission has by its® ruling 
that where the respondent sets up a positive case he should establish 
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; ing which was unprecedented. It is also stated that 
fs eae nae sone with the statement in its earlier order that the 
Government could rely on the admissions of the respondent Or on cir 
cumstances which irresistibly pointed to the conclusion of being true. 
So far as this latter point is concerned it is wholly without substance 


because the Commission has not ruled that the respondent could not 


reply on the admissions made on behalf of the Government or on the 
circumstances in the Government case or otherwise which would 
irressistibly point to the conclusion that the case of the other side is not 
made out or that the case set up by himis true. It is also said that the 
Commission has laid down some quantum and type of proof for proving 
facts which according to the applicant is the exclusive concern of the 
parties. The Commission is unable to’ understand the basis for this 
complaint. It has laid down no quantum of proof except that it should 
be satisfied that fhe evidence was sufficient to prove a point nor has 
it laid down any type of proof except to say that facts must be established 
by credible evidence. This sub-paragraph further appears to complain 
that the Commission has committed an error in not accepting oral 
evidence even when the credibility of that evidence depends wholly on 
the veracity of the witness. The Commission has already dealt with 
this matter in full and does not propose to deal with it again. The 
point, however, made in the petition is apparently for the purpose of 
making it out that if it is affidavit evidence on behalf of the respondent 
it has to be accepted as true and that in ruling that merely because a 
statement is on oath its veracity would not be accepted “‘the Commission 
had disclosed a pre-possessed mind against the applicant.... A missile 
directed against the applicant.” It is not easy to comprehend this accu- 
sation but possibly the explanation isin the statement that follows that 


the applicant has no access to the records which are in the possession of 
the Government. All the docu 


the Commission and if the res 


him are true. 
petition regarding the theory of, 


in these cases b 
» Wh © supported by the fact that the 
respondent occupied a very high position in the State during the period 


1n which he is alleged to have mis-conducted himself and contrasting it 


ed stated to have followed his exit from 
¢ Administration (matters wholly irrelevant 
ie Tegardng Roth of which Unnecessary rhetoric is expended), the 

mmission Would point out that barring about four or five allegations, 
the defence of the respondent in hi 


; ‘ i in his reply may be described as follows. 
The transactions themselves which are the subject of allegations are most- 


ly not disputed and the defences raised are generally speaking :— 


(i) that the respondent has no 
or that it was designed for 
advantage of his relation or 


Knowledge of the transactions 
or resulted in the pecuniary 
relations ; 


“ rs “ ne 
—————— nits eis 


-; 


; rae ec EE ESOS 
yg et STE DY ESI 
oe 


a 


47 [xx] 


(ii) that in cases where knowledge of the transaction is brought 
home to the respondent by means of his signature, initials 
etc. in the official files, the defence is that he acted on the 
reports of officers who recommended a particular course 
of action and that he had no knowledge of benefitting or 
intention to benefit any relation of his ; 


(iii) in some cases the defence is that the matter was brought 
upon the memoranda, notes or recommendations of officers 
in charge of particular departments and that the matter 
was placed before the Cabinet and that he cannot be held 
guilty of misconduct for the Cabinet dicisions having been 
given effect to, he having no knowledge that it would 
benefit any relations of his. 


The Commission has summarised in general terms the defences to the 
majority of the allegations but this is not to be taken as representing 
the type of defence offered in respect of each and every charge. When 
defences of the type above set out are being raised, it would be obvious 
that it would be for the Government to establish (a) that a transaction 
of the type set out in the relevant allegation as notified took place ; 
-and (b) that the transaction was to the pecuniary benefit of the particular 
‘relation or relations mentioned in the relevant allegation and (c) that 
such advantage was conferred either at the direction of or with the 
knowledge or connivance of the respondent. The Commission has 
already ruled that the onus of proving all the three steps which are 
essential to be proved before a finding in favour of Government could 
be recorded by the Commission is wholly on the Government. Such 
proof could be made either by relying on documents whose genuineness 
is not impeached. or successfully impeached or by oral evidence of 
witnesses who have filed affidavits in support of the Government case 
and who would, therefore, be subjected to cross-examination. In the 
case of this position the Commission is unable to appreciate what exactly 
is meant by the statement in the petition that a statement on oath bya 
person who had held the office of the Prime Minister should be accepted 
in preference to the words of a subordinate officer. It is precisely for 
this reason and to avoid having to decide between contradicting state- 
ments both on oathin affidavits that the Commission has ruled that 
where a fact is sought to be established on the truth of an affidavit by a 
subordinate offficer such officer should be produced for  cross- 
examination before his evidence could be accepted. 
The further statement that is not ‘‘a firm principle of law that the 
accused must establish his defence affirmatively and by adducing evidence 
in defence” has the Commission considers, no basis in its order of the 


_ 7th August, 1965. The Commission has not stated that the respondent 


must affirmatively disprove the allegation against him by adducing 
evidence. Unless the respondent admits any particular fact it would, 
as already stated, be for the Government to establish the entirety of the 


_ Case as set out in the allegation. If besides merely a denial, the res- 


Pondent has a positive case, the Commission does not see any objection 
to his being required to satisfy it, that it is acceptable. The question 
whether the positive defence is merely plausible or is a little more than 
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fi omplete proof, is one which cannot be stat 
that but us shor ot face, of ia case. It is, therefore, id 
eau es as to the exact degree of acceptibility which has to be made 
e Peay particular matter. Of course, if there is something in support 
panic tement in an affidavit filed in defence beyond the mere ipse dixit 
of the deponent, it would be a factor that would certainly be taken into 
account and would greatly improve the chances of its acceptability, 
Without reference, therefore, to any concrete case which the applicant 
has in mind it is not possible to say or to rule before-hand that the de. 
fence is capable of being accepted or not. : The Commission takes it 
that this submission has been made only with reference to those charges 
where a positive case has been set up by the respondent which it might 
be mentioned, is confined to about four charges or so. As regards the 
bulk of the other allegations the defences raised are of the type sum- 
marised earlier in regard to which this question of plausibility does not 
appear to arise. 


We next goto paragraph 3 which claims to point out the anamolies 
inherrent in the procedure prescribed by the Commission and these 
anamolies are set out under several sub-paragraphs. The first of them 
is that there was no rational basis for putting affidavit evidence into 
two watertight compartments. This has already been answered and 
as pointed out the petition proceeds upon a misunderstanding of the 
order which merely divides facts which are borne out by documents into 
one category and those which are dependent on the veracity of deponents 
of affidavits into another class. The Commission Sees no anamoly in 
this classification. It is stated in sub-paragraph (li) that genuineness 
of documents is assumed even though files may be tampered with or 
interpolated or substituted and again a complaint is made about the 


y was filed. This has already 
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unable to appreciate the precise point that is sought to be made, but 
would say that having regard to what has been stated earlier there is no 
substance in the charge that the direction as to the examination of wit- 
nesses is inconsistent with the ruling as regards the burden of proof. 


It is then stated in sub-paragraph (v) that the standard of proof 
prescribed by the Commission is a contradiction of terms. In support of 
this proposition it 1s stated that unless the deponent of every affidavit 
were orally examined and subjected to cross-examination the standard 
of proof laid down by the Commission would be contravened. .This 
is clearly'a repetition of sub-para (iv) and does not require to be separa- 
rately dealt with. 


Sub-paragraph (vi) seems to the Commission to proceed on a 
misunderstanding of its order dated 7-8-1965. When it stated there that 
the parties were at liberty to tender oral evidence, it did not mean that 
persons who had not sworn to affidavits already would be brought up 
before the Commission but that the oral evidence if any would be con- 
fined to those who had filed affidavits. The Commission has already 
made this clear in an earlier part of the order. Thus the entire sub- 
para is based upon this mis-conception which is without basis. Nothing 
more need be said about it. 


The next anamoly that is set out in sub-para (vii) is that the 
Commission had in effect equated the position of the “accused” with 
the Government—‘‘the accuser’? in the matter of standard of proof. 
The point that is sought to be made here is that by ruling that the Go- 
vernment must prove the allegations as made out to its satisfaction, the 
Commission has brought in the principles of the criminal law and that 
it is consequently anamolous in not applying all the provisions of the 
Criminal Procedure Code to this inquiry. The Commission does not 
consider it necessary to refute this proposition which has no basis in fact 
or in law. From the above premises the petition proceeds to assert that 
as the accused was not called on to prove his innocence it would be 
sufficient to cause doubt on the version of the accuser and that the 
benefit of doubt must be given to the accused and not the accuser. As 
the Commission has already ruled that the Government must establish 
their case in full, there is no question of any failure to give the benefit 
of doubt to “‘the accused” (namely the respondent). The sub-paragraph 
then goes on to state that even if the accused is a criminal case invokes 
an ‘exception’ the original onus which is on the prosecution to prove the 
charge never shifts. There is nothing at variance with this, in the order 
of the Commission and the entire sub-paragraph which proceeds to cite 
several decisions to establish that the onus never shifts in a criminal case 
is consequently entirely out of place. 


Se ay “est sub-paragraph deals with the degree of credence which 
Bade tach to the “‘positive case” which might be set up by the res- 
Guat in answer to the charge. In regard to this it is stated that the 
Tevedea must not insist upon the positive case being positively 
Seana ue must hold the charge not proved if the positive case has an 
are s probability. For this purpose it is submitted that the affida- 

8 (the respondent and any _ supporting affidavits of) 
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ust be taken as. sufficient proof. The Commission lie 
nsidered the question. of the ‘‘degree of proof before Which 
+ will be satisfied that a positive defence has been established, 

led earlier it depends upon the facts of a concrete case and cannot 


be answered merely in theory. 


These exhaust the list of the anamolies which are said to a 
implicit in the order of the Commission which it is stated has led i 
some confusion in the minds of the respondent. The Commission 
expects that with the clarification here offered, it would be seen that thet 
are really no anamolies, and that the doubts entertained about a reayon. 
able opportunity being afforded to the respondent to put forward hig 
defence under the directions given by the Commission have been suff. 


ciently removed. 
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In paragraph 4 the petition deals with the question as to the 
right of the Commission to determine its procedure and cites the de. 
cision in 1891 Appeal cases 173 for the proposition that though the 
Commission is vested with a discretion to regulate its procedure, the 
discretion must not be exercised according to private Opinion but accord. 
ing to law. The Commission is unable to understand the relevancy of 
these statements because the order passed by the Commission to which 
it takes it, these observations are directed is one which accords with reason 
and justice and is calculated to ensure a reasonable opportunity to the 
respondent to make his defence. Besides the validity of the order passed 
by the Commission was challenged before the Courts in a writ petition 
filed by the T-spondent and has been the subject of detailed consideration 
by the courts and its validity and reasonableness have been upheld by 
the Supreme Court. 
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courts. Buta tribunal which is subordinate to-and subject to, the juris- 
diction: of the Supreme Court is not the proper forum for ventilating 
such. views. That. is why the Commission has been constrained to 
characterise these statements as inappropriate, improper and unseemly. 
It need hardly be added that so far as the Commission is concerned it 
is bound by the decision of the Supreme Court and proposes to abide 
and ‘follow it. 


We have next paragraph 8 which in its opening sentence deals 
with the implications of the Supreme Court decision which in the earlier 
paragraph had been treated as if it was incorrect. It is stated that ‘the 
implications are vast and grim?’ and that the incorrectness of this judge- 
ment and its consequences should be brought to the notice of the Go- 
vernment of the day anda that the legislators and jurists may take note of 
this consequence and suitably amend the law in the way the applicant 
desires. ‘This is merely a peroration which concludes the attack on the 
correctness of the judgement of the Supreme Court contained in para- 
graphs 5, 6, and 7.” The rest of the paragraph appears to the Commission 
to be directed against itself. It reads :— 


“So far as the applicant is concerned he can sense the out- 

come of the proceedings of the Commission due to obvious 
circumstances the way things have happened, and in the 
manner the proceedings have been conducted and are 
likely to be conducted. The applicant, therefore, is quite 
indifferent to the impending outcome. He feels much safer 
to place himself at the bar of the public uninhabited by the 
unrealisties or freakishness of the law.” 


Bereft of the periphrasis the Commission understood it as a reflection 
on its proceedings and as expressive of a feeling that the applicant did 
not expect justice at the hands of the Commission. With a view to 
having this clarified the Commission enquired of Mr. Bhasin as to whether 
it was this that was meant. He stated that that was not so and that no 
reflection was meant on the proceedings of the Commission but the 
passage was intended only to emphasise that the procedure which had 
been laid down by the Commission and which had not been held to’ be 
irregular by the Supreme Court deprived the respondent of a real oppor- 
tunity to defend himself. The Commission is content to accept this 
statement at the Bar though it is somewhat curious that words should have 
been used which convey a very different impression in order to express 
what the counsel said was the purport of the paragraph. 


Paragraph 9 is concerned to demonstrate with much eloquence 
and a good amount of citation the function of cross-examination in 
sifting truth and its efficacy to achieve that purpose and how without it, 
probabilities cannot be tested. The Commission considers that the 
matter has been sufficiently discussed by it in the preceding portion of 
the order and as the matters set out in the several sub-paragraphs are 
merely repetitions or elaborations of what has already been stated in 
earlier paragraphs, it does not consider it necessary to deal with it sub- 
paragraph by sub-paragraph. The only sub-paragraph which requires 
to be mentioned is the last one sub-paragraph (xv). It is a criticism of 
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«= the jud t of the Supreme Court where the Coup 

a passage ee Hees aster of t aintesses who would have to ie 
ee in the event of the respondent’s contention being uphelq 
oe OAR pointed out that if this was what was intended by the Statute, 
“the proceecings cf the Commission would be interminable .” TRE 
petition goes on to state that the Supreme Court was in error in consi. 
dering this question of the time that would be taken by the Commission 
if a particular procedure were adopted as a relevant factor for cons. 
truing the statute. It further states that the Supreme Court was also 
in error in considering that 400 which was assumed to be the possible 
number of witnesses who would have to be examined if the respondent's 
contention was upheld as being too large a number. The petition 
states that even in a simple case of hurt more witnesses might have to be 
examined and that having regard to the nature of the allegations and the 
status of the respondent the Supreme Court was in error in considering 
the number to be too large. The Commission has nothing further to 
add to this criticism of the judgement of the Supreme Court than what 
it has stated already. 


The Commission is wholly unable to understand the matter set 
out in paragraph 10. It proceeds on the assumption that the Com- 
Mission was accepting affidavit evidence untested by cross-examination 
for arriving at the truth. As already stated it is doing nothing of the 
kind but is insisting that if the facts stated in an affidavit were not 
borne out by unimpeachable documentary evidence it would not be 
accepted unless the deponents were orally examined and subjected to < 
cross-examination. In other words, what the Commission is mainly 
accepting as evidence are :-— 


(a) documents whose genuineness is not successfully im- 
peached ; and 


(b) oral evidence of witnesses who have sworn to _ affidavits 
before it, who are subjected to cross-examination. 


The Commission is Wholly unable to under 

* stand the relevancy 

on eee eet Out in paragraph 11 which deals with the effect of the 
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The Commission is also unable to understand the matters set 
out in paragraph 13 nor their relevancy. The understanding of the 
Commission is that it seeks to emphasis the proposition that unless 
every deponent of an affidavit is required to be producéd for cross- 
examination the requirements of justice are not satisfied. This has 
already been dealt with. Nor is the Commission able to understand 
what precisely is meant by the statement that “‘like virtue it (a finding 
which must be correct) in its own reward.” The thought whichis intended 


to be expressed by the rest of the paragraph the Commission is unable to 
discover. 


The same observation as above the Commission is constrained 
to make, as regards paragraphs 14 and 15 except that it understands 
the last sentence in para 15 to méan that the respondent would prefer 
a criminal trial to the inquiry on which the Commission is now engaged. 
That, however, is not a matter which is relevant to this inquiry, noris the 
Commission in a position to make any observations as regards that. 


The Commission must also express its inability to see the rele- 
vancy of paragraph 16 which speaks of the follow-up action which might 
be taken subsequent to the findings if they were against the applicant. 


The next paragraph is, however, one as regards which some 
comment must be made. It opens by saying that the findings of the 
Supreme Court are based on incorrect facts. This is divided into three 
sub-paragraphs dealing with apparently three separate matters. As 
regards the first, namely the statement regarding the procedure followed 
by the Commission, it is said that the Commission is in a better position 
than others to say whether this was factually incorrect. Counsel might 
be justified in saying that it is not accurate because as a matter of fact 
the reply by the respondent was directed to be filed after the Commission 
had decided whetter a prima facie case had been made out. But this, how- 
ever, 1s of no consequence at all as it is not any part of the reasoning on 
which the decision rests, but mearly an mcidental narration of certain 
facts and consequently does not help the pettitioner in any of the sub- 
Missions that he has made in this petition. The second matter which 
is said to be factually incorect is that the Commission would decide 
whether cross-examination would be needed as and when the matter 
arose. Apparently what the Supreme Court had in mind was that on 
the orders of the Commission the Government would not be required to 
produce for oral examination every deponent of an affidavit but that if the 
Government relied on the affidavit evidence of some deponent which was 
not corroborated by documents in respect of the facts stated by him the 
Commission would require such a deponent to be examined before it and 
then permit cross-examination of him. Whether a witness fell within 
one category or the other had, of course, to be decided in each particular 
case when the affidavit was placed before it for acceptance and the 
Commission is of the view that this was precisely what the Supreme Court 
™Mzant when it made the observation which is extracted in sub-paragraph 
(ii). So understood, it expresses correctly the factual position. Sub- 
. Paragraph (iii) proceeds on a mis-conception of what has taken place 
up to now which possibly is due to Mr. Bhasin, who states that he had 
drafted the petition, not being wholly acquainted with what had 
happened before the Commssion up to now. It is not correct to state 
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the consent of counsel for oie = Government were directed to file a 
Along with the statement of aie alieeetiones Gyellies Pople, er th nate 
BER a ach ries intended to rely. These were to be 
cular fae ie gr Commission after serving copics of the Statement 
Be ee vd of the affidavits on which they were relying on the r€spon- 
Seer Bakhshi Ghulam Mohammad. Immediately on this being 
ae tt ‘ Gontinige directed its office to hand over one of the two copies 
athe asdinents which were filed in its office along with the Statement 
of the case, to counsel for the respondent for his Inspection one 1G ay 
They were to be returned only after the completion of the Prebminary 
hearing to determine whether a prima facie case existed Justifying calling 
on the respondent to file his reply. The Government were besic cS direc- 
ted to file in the office of the Commission at the time of the filing of the 
statement of the case etc. Theentirety of the files which were relevant 
to each allegation in respect of which statements of case had been filed 
and from which the copies of the documents filed along with the state- 
ment had been taken. On the suggestion of learned counsel for the 
respondent, Mr. Sen who appeared before the Commission at its sitting 
on 7th April, 1965, the Commission under-took to eXamine the entirety 
of these files and documents which were filed in the office of the Com- 
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out that the inspection of files which commenced to be had from May 
1965 -when replies to the allegations commenced to be filed, had been 
going on continuously from then onwards. Naturally, the documents 
in the Transport Group in regard to which the replies had been filed 
earlier were taken up for inspection in the first instance, but the same 
proceeded in so leisurely a fashion—at the rate of a few pages per day— 
that the Commission had frequently to suggest to Mr. Sharma that he 
should expedite the inspection by deputing a large staff for the clerical 
work involved. Mr. Sharma however, apologised for the slow progress 
and prayed for indulgence pointing out that there were practical diffi- 


‘culties owing to which the inspection could not go on at as rapid a rate 
"as was desirable. He told the Commission that he could not obtain 
“the services of more stenographers for making copies of these documents 


or portions of documents on which the respondents might rely. The 
Commission appreciating the difficulty suggested, however, that they 
work slightly longer hours so as to achieve some expedition. If in 
spite of these suggestions and directions, the respondent had not ins- 


~ pected any files beyond those pertaining to the Transport Group, the 
~ same has been due to the dilatoriness which has characterised the prog- 


ress of the inspection and the stopping of all inspection from the first week 
of September, 1965 and not to the absence of any order of the Commis- 
sion, or to the need to obtain any permission from it. Besides, it will 
be seen from the orders passed by the Commission on the 16th June, 1966 
on Miscellaneous Petition No. 57 that the Commission stated : 


“The Commission would direct that inspection of the files 
and other records which still remain to be completed 


may be commenced immediately and proceeded with 
expeditiously”’. 


In the circumstances there is no justification for the statement that the 


Commission had permitted inspection only of Transport files and not of 
all the files. 


Paragraph 18 reverts again to the subject of the requirement of 
cross-examination in the light of the judgement of the Supreme Court 
which holds that the Commission is entitled to regulate its own procedure. 
There is here again a repetition of several matters which were the subject 
of exposition in the earlier paragraphs of the petition, but there are scme 
observations here to which the Commission conisders it necessary to advert. 
First, it starts by saying that it is possible for the Government to withhold 
files and that it is not possible for the respondent to check such a statement. 
Such conduct on the part of the Government is said to be facilitated by 
the absence of index of files in the various Departments of the Govern- 
ment. This is wound up with the statement reading : 


“The Commission has followed the line of the least res- 


ponsibility in accepting as correct what the Government 
. . states.??” ; 


Ths Commission considers there is no justification for this imputation if 
such is meant which is really meaningless. In view, hcwever, of the 
assurance by counsel in regard to the passage in paragraph 8 of the 
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ie which had already been filed by Government, the Commissio, 
has directed the Government to produce those files and the Government 
has produced them except in a few cases where the existence of the files 
has been denied. Mr. Sharma, learned counsel fox the respondent who 
appeared in support of these applications for production of additional 
evidence was content with the statement on. oath by the Government 
officers stating that any particular file did not exist nor could the 
Commission do anything more unless some material was placed before 
it in order to show that that statement was incorrect. 
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Tn sub-paragraph 3 of this paragraph reference is made to the 
Das Commission and to the procedure it adopted of requiring Govein- 
ment to produce before it all files bearing on the allegation...That is 
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cases where the respondent has stated that there were other files which ~ 
statement is denied they have filed in support of an affidavit on the lines 
indicated in the sub-paragraph. The Commission has only to add that 
the Das Commission did not permit any cross-examination of the Govern- 
ment officers who filed affidavits stating that the documents filed by 
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Commission would point out that its jurisdiction is limited to the terri- 
tory of the State and that it cannot in law summon any party outside 
the State to produce any document. In the second place it is not stated 
what precisely is the relevancy of the communications which the res- 

ondent claims to have had with the Prime Minister and the Home 
Minister of India to the matters which are the subject of inquiry before 
the Commission. In the absence of a statement on Gathe lasmetoeethe 
relevancy of the documents it is obvious that no question of a summons 
to produce being considered. Lastly, it may be pointed out that it 
looks as if the respondent is himself in possession of copies of that corres- 
pondence and if so, there was nothing preventing him from filing those 
copies if he considered that they established the defence which he raised 
in respect of the allegations which form the subject of this inquiry. In 
these circumstances the Commission considers that the prayer appears to 
be a mere flourish without any seriousness behind it. 


Again in sub-paragraph (ii) of paragraph 20 it is stated that it 
would be necessary to summon the minutes of Cabinet meetings (evi- 
dently of the State Council of Ministers) for the period from 1947 up-to- 
date. The proceedings of the meetings which were relevant to those 
matters which are the subject of inquiry have been filed by the Govern- 
ment themselves. Besides, the respondent has in some of his replies 
called on the Government to produce other resolutions and those which 
were relevant have also been produced. The Commission is unable to 
appreciate what bearing the minutes of the rest of the several meetings 
of the Cabinet could have on the matters for inquiry before it. 


Paragraph 21 voices a prayer that the Government should be 
directed to file statistical information in relation to some matters which it 
is claimed would support the defence of the applicant. What the points 
are on which these statistics are sought, how far relevant they would be as 
affording a defence, would all be matters which could be considered 
only when a properly framed application is filed seeking such relief. It 
is, therefore, not possbile for the Commission to say whether if an app- 
lication were filed it could be ordered or not. Tilustrations are given 
of the matters on which details of information might have to be Called 
for. Most of them are matters in regard to which the applicant had 
already made prayers for further information and orders have been 
passed in relation to them allowing some but rejecting others on the 
ground that they were not relevant. The Commission, however, would 
state that these are matters of detail which could be urged when any 
particular allegation is taken up and if the Commission is persuaded that 
they would afford a defence, the Commission would certainly direct 
the Government to furnish the information. But this can only be at the 
stage when the inquiry is proceeding and cannot obviously be disposed 
of on an application such as the one now before it. 


: The Commission regrets its inability to understand what exactly 
is the purport or object of paragraph 22 which appears to impute to the 
Commission the charge that it “‘is acting on pre-conceived notions or 
mental pre-possessions”. The Commission is unable to discern what 


the applicant has in mind when making this charge and would leave the 
paragraph at that. 
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reverts back to a matter which was the subjecy 

BGs Oa leas No. 57 dated 16-6-1966 and whic 
statement ay “i by the order passed on that date. As Stated in the 
WE Cee t is perfectly open to the applicant to offer in cvide 
earlier prac ies would be relevant to the charge and to his defence 
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aue ie ath he might raise. ‘lhe applicant States that the reply of the 
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nce 


The next paragraph 24 deals with the issue of mala fides which it 
says has been squarely raised by him before the Commission and was, 
despite the findings of the Supreme Court, a live issue”. The Com- 
mission is constrained to observe that this is a wholly untenable propo- 
sition. In the first place the Commission pointed out when certain points 
which were stated to be of a preliminary nature were urged before it by 
Mr. Sen that it held the view that it was beyond its jurisdiction to embark 
on an inquiry as to whether the notification constituting the Commission 
was itself valid or not. Upon this Mr. Sen, counsel for respondent, 
wisely refrained from pursuing the matter before it because the Com- 
mission felt, Mr. Sen agreed with the view expressed (vide, for instance, 
the proceedings of the Commission dated 11-5-1965). That was why 
the issue for instance as to whether the questions referred for inquiry 


tter of public importance or not” 
mmission as a preliminary objec- 
bvious that in view of this 
la fides was also not argued here. 
0 be raised, which went into the 
: the Government to Constitute the Commission, was 
obviously the High Court and the Supreme Court and accordingly these 


- The Supreme Court has now held that_ the 


t made out. The finding is resjudicata 
ibunal in which it was 

re-agitated. This is apart from 
her the Commission has jurisdiction to entertain 
pauussion, therefore, considers that the prayer 
y out of place and has to be Tejected' in liinini. 


raised and it cannot, 
the question as to whet 
the plea at all. The C 
In paragraph 24 is wholl 


Paragraph 25 deals with the re ion } 

5 ply to Allegation No. | and_ offers 
an explanation as to why the same has not been ‘fled up 3 now. It sets 
no date which it is promised to be filed but 80es on to refer to the neéces- 
) Persons in the Stat me gentlemen 
being named) and some beyond have been able to eae a eaacreple 
If the delay in ‘filing the reply 
this inforthation on the matters 
8sion considers that the time 
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taken would be wholly wasted, as none of it would be material or 
‘elevant for the matter under inquiry. The Commission has already 
ae d that it reads Question No. 1 in the notification as intimatel 
tae ected with Question No. 2 therein and that the object of Question No. } 
Eis to find out the quantum of pecuniary advantage which had accrued 
to the members of the family of the respondent set out in Schedule 1 by 
reason of the abuse of power which is the subject of the allegations set out 
a paragraphs 2-38 of Scehdule If. This is evident from the fact that. 
Question No. 1 is repeated as Allegation No. 1 in the list of allegations: 
in Schedule II, in which there is a note at the end reading :— 


“In all the above allegations the gravamen of the charge 

is that Bakhshi Ghulam Mohammad abused the official 
positions held by him and that the members of his family 
or his other relatives or other persons involved in the 
above allegations exploited the official positions held by 
Bakhshi Ghulam Mohammad with his consent, knowledge 
or connivance, in committing the acts and concluding the 
transactions mentioned in the above allegations.” 


It is certainly possible that there are cases of other individuals who 
without the qualification mentioned in the note to Schedule II being 
applicable or satisfied have amassed wealth within’ a short period of 
time but the circumstances in which they happened to do so or the 
methods adopted by them, are obviously not the subject of inquiry before 
this Commission and the fact that these others have amassed great 
wealth is, therefore, ,wholly irrelevant to the subject-matter of this 
inquiry. With these observations the Commission would close this 
order and would only add that it would be prepared even now to extend 
the time for filing the reply to Allegation No. | if a proper application 
were made in that behalf and a reasonable date suggested within which it 
would be filed, 


As the next paragraph of the petition merely purports to 
summarise its preceding paragraphs, the Commission does not consider 
it necessary to refer to it and deal with it for it would merely result in a 
repetition of what has already been said. The Commission believes 
that it has indicated its views with sufficient clarity in respect of those 
matters on which clarification was sought. It has tried to explain the 
true position in respect of matters which are the subject of grievance 
voiced in the petition and it also believes that it has made it clear that the 
peacaure indicated by it in the light of the clarification now made 
: ould convince the respondent that he will have a full, fair and reason- 
Scchae ea for establishing his defence to the allegations made 
pon st him. The Commission has proceeded to deal in such detail with 
ates raised in the petition, on the assurance of counsel that this 
oh aes genuinely and sincerely designed to obtain clarifications 
stated ae Matters set out in it with a view to remove the apprehensions 
and th “ it and in the expectation that if the true position were known 
effect of Poe based largely on a misunderstanding of the scope and 
aneen € orders passed as regards the procedure to be followed 

€d, the respondent would in line with the oral statement of 
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Mr. Bhasin on the 5th July, 1966, appear before the Commissio, anu | 
defend himsell. 


| : luding it is necessary to refer to one more matter, 
| M pS aes aoe ae was drawn to this petition by the Commi: 
Be on the 7th July, 1966 and to the fact that the petition haq been 
ae ved for orders to be pronounced today, Mr. Khambatta was ae 
ses h to suggest that if the respondent decided to appear before the 
Tegel and defend himself, counsel for the Government Would 
re-argue the charges in regard to the Transport group in the Presence 
of counsel for the respondent so as to afford them an Opportunity of \ 
making a proper defence. In the light of this very fair offer the Com. 5 
mission expects that the respondent will decide to appear before ‘i 
it is eager and desirous of hearing him in full before arriving at 
finding in respect of the matters which are the subject of inquiry. 


pT SES 


oo 


» af 
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EEE, 


(Sd.) N. Rajagopala Ayyangar, 


SR ES SS TEES 


— orp nee seep " 
gage GEN OEE IO ICE LG LP LALO Me 


Commission of Inquiry, 


BY ORDERS OF THE COMMISSION 


Copy to :— 
(1) Counsel for the Government 


(2) Counsel for Shri Bakhshi Ghulam Mohammad. 


(Sd.) A. R. Ailawadi; 


Secretary to Commission of Inquit): 


———— 


Hs 
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ANNEXURE III 
(Vide Para A 110 page 47). 
MISCELLANEOUS PETITION NO. 66 OF 1966 


Petitioner Bakhshi Ghulam Mohammad 
Vs : 
Government of Jammu and Kashmir 


ORDER 


This is a petition for the reopening of the enquiry against him 
by Bakhshi Ghulam Mohammad, who had deliberately refrained from 
appearing in the enquiry to defend himself after its resumption subse- 
quent to the judgement of the Supreme Court, till after I reserved orders 


on the findings, after Government closed their case on 22nd December, 
1966, 


The real question for consideration in dealing with this petition 
is in my opinion not whether there was sufficient cause for his no-appea- 
rance on the 22nd December, but a much larger and more fundamental 

“question, as to whether there was any intention on the part of the peti- 
tioner to participate in the enquiry and put forward his defence before me, 
and if the answer to this is in the negative, whether there is any justi- 
fication for granting the prayer for the reopening of the enquiry which has 
concluded and which has been reserved for the recording of fingings. 

am, therefore, narrating the factual history regarding the attitude 
of the petitioner at different stages, as well as promises made to me to 
appear and defend himself which latter, I am now convinced, were 
never meant to be kpet, as these have led me to the clear conclusion 
tea tls petition by him for reopening the inquiry for the purpose of 
learing his defence is really not sincere or Bona fide. 


ihe To begin at the beginning, from the very commencement of 
: inquiry I have granted to Bakhshi Ghulam Mohammad every 
ndulgence by way of adjournments, extension of time etc. which was 
Pos for by him and in the orders which I passed on those occasions 
Reh stated that I was doing so in order that I might know his defence 
Febr ave his assistance in the conduct of the inquiry. In fact from 
outer: y 1965 when the inquiry commenced till September, 1965 when 
Broce the filing of the writ petition in the High Court and the stay of 
Sine dine yoracred_ by the Court, the hearings had to be adjourned 

te there was not a single occasion on which the time which 








47; [xxv] 


e ve for complying with my direction as a 
Snow Oe peer as een by counsel. I should aq aa 
eral occasions I expressed great pon a ~ appreciation zl 
te assistance 1 was deriving from the counse or Bakhshi Ghulam 
Mohammad who participated in the inquiry. 
Then came the writ petition in the High Court and thereat 
the proceedings in appeal to the Suptreme Court. Judgement a 
delivered by the Supreme Court dismissing the writ petition on the 61h 
May, 1966. In the course of this judgement the learned Chief Juste 
of India expressed the opinion that the inquiry should be conclude d wih 
as much expedition as possible. I am conscious of the fact that this did 
not mean.a perfunctory enquiry, without hearing the defence, but the 
facts to be set out would show the efforts I made to ensure that the 
petitioner appeared before me and defended himself. 


Mr. filing 


replie 


The first sitting of the Commission afier the judgement of the 
Supreme Court was held on the 18th May, 1966. Notice of the hearing | 
was served on counsel for Bakhshi Ghulam Mohammad and they were 
present at the hearing. Bakhshi Ghulam Mohammad, however, _ sent 
a telegram stating that owing to the shortness of the notice he was unable 
to instruct his counsel to appear and, therefore, prayed for an adjourn: 
ment. A similar request was made by counsel for Bakhshi Ghulam _ 
Mohammad who appeared at the hearing on that day. I, however, 
pointed out that that hearing had been fixed merely for the purpose 
of consulting the convenience of the parties for fixing the date on which 
I could resume the hearings at the point at which the proceedings had to 
be held up owing to the writ petition in the High Court. Learned counsel 
who appeared for the petitioner expressed to me that in view of what Thad ° 
stated at the hearing and what had been decided then, Bakhshi Ghulam 
Mohammad .Was not prejudiced by my rejection of his prayer for adjour- 
ning the sitting. 


In order to give time to both parties to prepare and be ready 
for the final hearing, | adjourned the prbduediaie by neue one month 
to the 15th June, 1966. Before, however, fixing the date I expressed my 
desire to counsel for Bakhshj Ghulam Mohammad that they might utilize 
this interval between then and the next hearing by resuming and com: 
pieting the mspection of the original files which they had ceased {0 
inspect after the middle oF none 1965. (By the latter date they had 
: _o- the files relating to the allegations in the 
Tanspont 8roup comprising allegations 16, 19, 29-97 34 35 and 37): 

a so directed learned counsel for the Government ‘o let ie know thé 


for Bakhshi Ghulam Mohammad, Learned counsel for the Gover 


ment filed the statem on 
counsel for Bakhshi Chae, Nak SeaeRTORS aniseed tery : 


When the hea, i : shi’ 
Ghulam Mohammad ae file aaa on 15th June, 1966 Bakh 
not to a particular date but generally 


ane . t 
month’s time granted from the 18th and sirice I considered that 


z 0 
ay was sufficient to enable him 10. 


—— 
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engage counsel and be ready to proceed with the hearing and as besides 
he had not instructed his local counsel to proceed with the inspecticn, 
I was not inclined-to grant the ‘postponement ‘of-the hearing which he 
prayed: for. - After the hearing proceeded on the 15th June, Bakhshi 
Ghulam Mohammad filed another petition on the 16th and in this he 
stated that he had to consult his senior counsel at Delhi as to the order 
in which the allegations had to be taken up for final hearing, and that 
I was not justified in proceeding to take up Allegation 16 for final 
hearing on the 15th June, 1966. Immediately on receipt of this petiticn 
I dictated at the open sitting my order on the petition. In it I stated 
that the allegations pertaining to the Transport Group were ripe and 
ready for hearing in September, 1965 so that with the consent of both 
the sides the final hearing as regards these charges was fixed'for the 6th 
September, 1965 but that it could not take place because the petitioner 
obtained an order for stay from the High Court. I, therefore, pointed 
out that the statement that I required the Government to file really 
related to the charges other that those in the Transport grotp and 
though this was not explicit in the proceedings which were circulated 
to the parties, it was made clear at the hearing on the 18th May, 
1966 and was understood properly by the counsel on either side. 


As, however, I greatly desired that Bakhshi Ghulam Mohammad 
should participate in the inquiry and assist me by putting forward his 
defence, I made two directions in the order which I passed cn the 
petition. The first was that. the proceedings would stand adjourned 
from the next day, i.e. from 17th June, 1966 to 4th July, 1966 which 
would give him about three weeks which with the time already granted 
would, if he were so minded, be sufficient for him to engage counsel and 
instruct them properly. The second direction which I gave was that 
the learned counsel for the Government would repeat on the 4th July, 
when counsel for the petitioner would be present, the arugments which 
he addressed me on the 15th, 16th and 17th June to enable the other 
side to understand the points sought to be made. In the order passed 
on the 16th I repeated what I had said on the 18th May and desired 
that thereafter at least Bakhshi Ghulam Mohammad might depute some 
of his counsel to inspect the documents and files so as_ to obviate any 
application for adjournment on that grourd later. As Bakbshi 
Ghulam Mohammad had in his petition spoken cf his consulting counsel 
in Delhi, engaging them and defending himself in the inquiry, IT natu- 
rally thought he meant this seriously and so was hoping that when the 
Panes was resumed on the 4th July, I would have the assistance 
: ms counsel to help me understand his defence and place before me 
uch material as there was in support of his case. 


nee however, greatly disappointed by the fact that no counsel 
th Jul A documents. Then when I commenced sittings cn the 
Covent ere was placed before me a petition of prodiguous lergth 
an cea ae pages. Tt was repetitive, so full of rhetoric with 
tance ance of words that it was hardly possible to glean what wes 
Counsel aay everal passages. When I suggested to Mr. Bhasin learned 
y the fs solo it, to place before me and argue the points raised 
I should ition, he declined to do so, and stated that he desired that. 
read the petition myself and pass orders adding that Giles 
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larifications sought, his instructions were not to Particpate 
c 


Bakhshi Ghulam Mohammad was satisfied with the orders passeq and i. 
n 
inquiry. 

I expressed my extreme regret at this attitude and While 
mising to do my best to clarify the points which he raised, supe | 
to learned counsel that I would take up the petition and Pass orders 
it later after fully considering its contents and that meanwhile learneg 
counsel might sit at the inquiry and watch the arguments addresseq by 
learned counsel for the Government. Mr. Bhasin declined to do eye 
this. I thereupon posted the petition for orders to the Ith July, 196“ 
In view of the exhaustive discussion of every point raised in the ord, ¢ 
which I passed on that petition, I do not think it necessary to state h 
any detail regarding the prayers it made or their disposal. | 


The main point raised in the petition was that I should Insist on 
the Government producing for oral examinaticn every person who hed 


sworn to an affidavit which had been filed by the Government in support | 


of their case. This contention had been raised be:ore me and I had 
rejected it by my order dated 7th August, 1965. This matter again was 
the subject of consideration by the courts and the Supreme Court had 
ultimately held that the law did not enjoin such a procedure. In the 
order passed.on 11th July, 1966 I explained with more fullness the effect 
of the direction I had passed on the 7th August, 1965 and pointed out 
how this would not prejudice Bakhshi Ghulam Mohammad in the leat 


there was really no Point in requiring the Government to preduce witness 
who spoke merely to the contents of documents. Besides, I stated that 
Where facts had been stated in affidavits which were not in substance 
re-statements of matters Contained in documents, I would not act upon 
those statements unless the deponents of the affidavits were orally examine 
and were subjected to Cross-examination. I considered that this 
Procedure which gave each party the liberty of calling such witnesses 
as i chose to prove afcts which could not be substantiated by unimpeac)’ 
able documentary evidence, was calculated to render justice betwee? 
the parties besides leading to expedition. 


After listening to this 
aererane pis dissatisfaction with what he termed was the virtual reer 
Bop: on prey and he categorically stated that in view of my re 
eee me e 7 pections Made on 7th August, 1965 regarding the rae 
at, TY deponent of an affidavit being called for oral examinal 

lent would not Participate in the inquiry. 


in 
order when Pronounced, Mr. Ba 


. i iM 
was leaving, I suggested to him that he oa 


to know the arguments adduced and th 
Mr. Bhasin, however, stated that sinc 


was going to say, there was no need f, b ine depated tarware 
the proceedings and saying this a ea ody being depu 


d 
h 


| 
m 
¢ 
i 
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I greatly regretted this attitude of Bakhshi Ghulam Mohammad 
and his counsel but I could do nothing more. There was a break in the 
sittings in the second half of July and they were resumed on the Ist August, 
1966 which from then proceeded from day-to-day during the whole 
of the month. Though Mr. Bhasin had stated that there was no need 
for anyone to watch the proceedings on behalf of his client, Bakhshi 
Ghulam Mohammad, however, sent one Mr. Nanda who, I under- 
stand, was formerly in the employ of the State Government to 
watch the proceedings and take notes while sitting in the public 
gallery. 


During the whole of August I did not hear from Bakhshi Ghulam 
Mohammad nor did any counsel on his behalf make his appearance 
and the sittings were continucd in September and nct even then. 
During the middle of September learned counsel for the Government 
suggested that it would be advantageous if I inspected the house of 
Bakhshi Ghulam Mohammad at Ishbar and of Bakhshi Bashir Ahmed 
at Chashmashahi in connection with the matters which were the subject 
of Allegation 32. I approved of this suggestion and had at latter add- 
ressed by the Secretary to Bakhshi Ghulam Mohammad as to whether 
he could make it convenient for me to inspect these two residences. 
Mr. Bhasin, learned counsel, replied on behalf of Bakhshi Ghulam 
Mohammad welcoming my inspection and thereafter I inspected these 
two properties. Bakhshi Ghulam Mohammad was present at his 
house at Ishbar to which I proceeded first. He received me and showed 
me round and eXplained to me his version as to how or why the electric 
lines were brought to his house. I then proceeded to Bakhshi Bashir 
Ahmed’s house at Chashmashahi and Bakhshi Ghulam Mohammad 
was also there to show me round. At the conclusion of this local inspection 
Bakhshi Ghulam Mohammad availing himself of the opportunity to talk 
to me told me that he had been badly advised in not participating in the 
inquiry and that after reading carefully the order I had passed on lith 
July, 1966, he had made up his mind to appear before me and defend 
himself. I told him that I welcomed this change of attitude cn his 
Part and was eager and desirous of having him participate in the 
enquiry and defend himself, and when he added that he was aksolutely 
Convinced of my fairness and impartiality, I conveyed my appreciation of 
these sentiments to which he gave expression. He further apologised to 
me for some statements in his petition filed on the 4th July, 1966 which 
pauuded as if he felt he might not get justice from me. He explained 
aan these passages had crept in inadvertantly and without his knowledge 
eB wanted me to forgive him, as he was now expressing his apologies and 
; gret over it. I accepted his assurance and as already stated, told him that 
peau welcomed his cooperation. He then told me that while he had 
sian peau difficulty—the nature of which I was not able to under- 
ane, ace appearing before me at Srinagar, he would appear before me 
es € office moved to Jammu. I on my part told him that though 
bear Ere aie Mr. Nanda had been attending the sittings and lad 
ees ee of what transpired at these sittings, still I would help 
Bigot ane available to him the shorthand transcript of the notes cf 
een tak - en by the Commission’s stencgraphers. 1 said these had 
though ae or my use, but in view of the difficulty in which he was, 
3" for the same he was solely to blame, these would be made 
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available to him so that counsel appearing for hie poet mat be han dt 
capped by not knowing precisely the arguments a vance Py the Gover, 
ment. ‘He. thanked me for.the assistance promised and then we panjq 
with myself under the.impression that he was = als his EXDression 
‘of desire to appear at the enquiry and defend himself. 


—S 


‘ Subsequently thereto there. was another local Inspection of two 
buildings a the Tst October, 1966 at Pahalgam. Bakhshi Ghulam 
Mohammad was again present to receive me and he took me round his 
house at. Noonawan and explained to me some part of his. case 
as regards the charge contained in Allegation 6. I, however,’ told 
him that it would be more satisfactory if instead of these casual any 
‘somewhat disjointed answers, he made his points at a sitting which | 
would hold, with reference to the several documents which had bec 
filed by the Government in respect of this allegation. He said that that 
was his idea also, and in this connection desired to have an old sketch 
map showing several khasra numbers in the area filed, so that I could have 
a correct idea of the location of the several items. I said that I would 
direct that documents to be filed and that he might at the proper time 
make his submissions on the basis of that sketch. 


SERS 


a. J =e 


TESTE 


At the conclusion of this local inspection Bakhshi Ghulem 
Mohammad again reverted io the subject of his appearance befcrc meat _ 
Jammu. He then gave me the name of his counsel whem he had 
approached and added that he would also himslef personally appear 
before me. I told him that the sittings at Jammu would commence 
from the 2nd November and that he should so arrange with his counsel 
as to be present there when the sittings commenced. As he seemed 
to feel that that. might be too early having regard to the convenience 
of his counsel, I suggested that he might appear on the 7th November 
which would be a Monday. He, however, said he would himself appear 
before me, with his counsel, on the 15th and that his counsel would 
continue appearing for him from that date: This delay was,. he ex 
plained, due to-his having to go round the State en his electioneering 
work. I, however, told him that the appearance by ‘his counsel must be 
in good time before the counsel for the Government completed their 
arguments and I Teserved orders, I distinctly told him that after that 

eee there was no question of reopening the inquiry for the purpose 
of hearing his defence. ~ I added that having regard to the amount 0 
matter that stil] remained to be dealt with, the arguments of the Govern 
ment would not finish before the 15th and that if he and his counsel 
Pea ee me on the 15th, they would be in time. I repeate 
a cs f his Stated already as regards making the shorthand trans 
haere € ee available to him and ‘farther suggested that he 
i mn : ee lately make arrangements for Proceedings with the 1 
on oer € records in respect of. allegations other than the Transport 
ee a aad me that he would appear on the 15th along with his 
ee on a So that the appearance would be long before the Gover™ 
osea thew cage. Thad no reason to suspect that he did not inten 


to keep his promise and so wa : : n 
d . Me S eager] ratio 
by hig placing his defence behaee cae hoping to have his £096 


The | 





ast ‘sItimpyat Srinagar was on the 6th Octcber and cn thee 
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ith, Bakhshi Ghulam Mohammad filed a petition for the grant of a 
copy of the shorthand transcript of the arguments. Oraeis on this 
etition were passed on 12th October, 1966 in the course of which I 
ointed out that as it was not expected that the respondent and the 
parties would need coples of this transcirpt, only one copy had inaea 
prepared for my use and that as the transciipt of these proceedings came 
to about 1000 pages, it was not possible to make copics at that stage, 
but that Bakhshi Ghulam Mohammad was at liberty to have inspection 
of this transcript at the office of the Commission so long as it was at 
Srinagar and then at Jammu when it moved over to the latter place. 

The office of the Commission remained open at Srinagar till the 
21st October, but no counsel was deputed to inspect these papers while 
at Srinagar. This, I consider, is some indication that the request for 
the copies of the transcript was really not bona fide as no use was mace of 
the order for inspection which was granted. The office thin moved to 
Jammu and sittings commenced there from 2nd November, 1966 and even 
after that date no counsel was deputed to inspect these papus or the 
records pertaining to the several allegations though even accerding to 
Bakhshi Ghulam Mohammad there was no inhabition against his 
participating in the inquiry when the same was proceedca with at 
Jammu. No counsel appeared to watch the proceedings at Jan.mu 


either and the only person present was Mr. Nanda who has been referred 
to earlier. 


On the 14th November, 1966 Mr. Nanda came ovcr {to my 
residence to inform’me that Bakhshi Ghulam Mohammad had reached 
Jammu _ but that he was not in a position to appear the next day at the 
inquiry because of slight indisposition. He said he had come to 
express the apology of Bakhshi Ghulam Mohammad for his failuue on his 
part to keep up an undertaking. I said it was hardly necessary to apolcgise 
for this and desired him to convey tO Bakhshi Ghulam Mohammad my 
good wishes for his speedy recovery. Mr. Nanda also told me that 
counsel at Delhi had been approached and fixcd up and that he might 
be coming by the 21st November. Nobody came on the 2lst nor during 
the whole of that week and I did not hear from Bakhshi Ghulam 
Mohammad either as to what exactly he was proposing to do. The argu- 
ments of learned counsel for Govrernment were, however, proceeding 
and they were not expected to last for more than two wecks or thereabouts. 
On the 30th November, 1966 which was a holiday, one My. Achar, an 
advocate practising in the Supreme Court, came and callca cn me at 
my residence. He told me that he had been engaged by Bakhsh. Ghulem 
Mohammad to appear for him and conduct his defence. He also told me 
that he would be staying here for as long a time as was required to 
complete the hearing even if the same took two or three months. 1 
eXpressed great satisfaction at counsel appearing and Bakshi Ghulam 
Mohammad defending himself and promised him every ccopcravion 
in lightening his task. I informed him of the cxistencc cf tke shorthand 
transcript of the arguments and | stated that they would be available 
for his inspection during office hours at the office and outside office hours, 
if he so desired, at my residence. I suggested to him that he might get 
the assistance of some members of the local bar to inspect the documents 
so that he might be in a position to proceed with his arguments. Besides, 





: im that though the Government had taken up. die allegations if 
I told him t he was free to take them in any ordex that Was most 
a particular order, . Kr rther I told him that as he was procecding with the 
convenient to oe He ith ictteltey pointe oa Wiel scree vas Do 
Ree : ment anit of the document which requirec to be explained, 
Byun yo ht direct his attention to those specific Points. ] SURES. 
i ae ie ie aleea tive: : (1) To commence his arguments cn such 
oe aes on which he was ready on any day ‘when, 1: te I would 
ae counsel for the Government to stop, or (2) to pen 2 the 
Government till they finished, and meantime prepare bis ae an des 
ceed with his arguments on the allegations In such o1 dex a ' ee : on 
He said he would consider and make his choicc. I €Xp1 oe told him 
that the Government were expected to take about a fortnight moie to 
complete their arguments and that he must be in a position to commen 
his arguments either on the date of his appearance or at any se C ae 
diately after the Government closed their case. - I added that t here would 
be no adjournment granted after the Government closed their case and 
that if counsel were not Present at that time and ordeis resei ved, 
there would be no question thereafter of the inquiry being reopcned., 
Counsel agreed that this was fair and said that as he would be coming 
long before the Government closed their case, that contingency would 
never arise. 


After thanking me profusely learned counsel lefi and promised 
to come over either on the 3rd December, and if that was not possible 
on the 7th if his presence at Delhi was required in connection 
with a case in the Supreme Court on the Sth and 6th. He accepted my 
suggestion to him that from the next day (Ist December) onwards a prac- 
titioner would be deputed to inspect the shorthand transcy ipt of the 
arguments that had procceded so far as well as to take notes of arguments 
as they proceeded from then so as to obviate the need for his 


having to relyZupon the shorthand transcript. This, however, was 
not done. 


I was, however, hoping that he 


would z E Epes (Qe ae 
Seas the aa Deca ag u’d appear on the 3rd as pro 


retary received a t, Iegram frcm 
N I to come only on the Sth and on 
sean ee aoe In which it was said that he Was unable to 
: 48 not clear from the second telegram as to whether it meant 
a” or unable to come that 

Bo é Boe 1 at day. I, how- 
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ie knew that the arguments vere eal a conclude that week, no one 
ap eared on the 12th. But trom the 2th onwards during the whole 
of that week there were no sittings owing to my Iindispcsiticn. The 
next sitting Was held on the 19th when Mr. Khanna appearing for the 
Government continued his arguments on Allegation 1. What remaincd 
to be completed_was merely some clarification in regard to Allegations 
9,3 and 6, the Government having dropped Allegation 13. Mr. Bhasin 
m ppeared before me on the 19th and stated that he had received a 
telephone message from Bakhshi Ghulam Mohammad from Baramulla 
instructing him to appear before me. I had hardly finished expressing 
my satisfaction at counsel for Bakhshi Ghulam Mohammad appearing 
before me, when Mr. Bhasin started saying that he was in a difficult 
position because he had been engaged by some of the parties to appear 
before another Commission of Inquiry which also was having its sittings 
day-to-day. I then told him that possibly the object cf engaging him, 
knowing that he was engaged before the other Commission, could only 
have been in order to obtain an adjournment and if I weie right in so 
thinking, | could only say that J was not prepared to giant any adjourn- 
ment. 1 recounted to him the statements made to me and the assurances 
given by Bakhshi Ghulam Mohammad as to the engagement of counsel 
and their appearing before me before the Government closed their case, 
of Achar’s meeting me and the assurances given to me by him and how 
I did not consider it fair on the part of Bakhshi Ghulam Molammaa 
to engage a lawyer who was not thought of for the purpose when he was 
free, but was sought to be brought in, when possibly he could not attend 
to the proceedings before me and then make it an excuse for applying 
for an adjournment for which there was no justification. I, therefore, 
told him that I would welcome his appearance before me subject, how- 
ever, to two matters: (1) That he must appear and start arguments at 
least immediately after the Government concluded their arguments and 
before I reserved orders in the inquiry. In this connection | pointed cut 
that having regard to what remained, the arguments on the side of the 
Government would not take more than a couple of days morc and 
should most probably end on Wednesday (2st December, 1966). 
(2) That on no account would an adjournment be granted for the 
purpose of his acquainting himself with all that had transpired by ins- 
pecting the shorthand transcript or for the purpose of inspecticn cf 
the documents, as regards both of which my repeated suggestions had 
gone unheeded. Mr. Bhasin when he left informed me that he would 
communicate what I said to his client and said that he would see to it 
that some arrangement was made for the defence case being put before 
me. The next appearance of counsel again of Mr. Bhasin was cn Wed- 
nesday. At about 1.30 P.M. that day he sought permission to interrupt 
ne i paana and stated that he had received a message from his client 
tone e would be coming the next day, 4.@. on Thursday. 1 repeated 
Mae I had stated on Monday, namely, that if Bakhshi Ghulam 
Se mad was sincerely interested in defending himself, J expected 
ieee ave come earlier and not put in his appearance Just at the time 
ae So of the Government were about to finish and then apply 
event al nment to enable his counsel to prepare his case. But in any 
aa Bee he made his appearance before the arguments finished 
byline re I reserved orders, I would deal with any appplication made 

on its merits. I added, that so far as ! could see, the arguments 
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were certain to conclude the next day and,that‘if counsel for tl 
was not present I would close the inquiry and reserve - od ents 
Bhasin promised to communicate what I said to his client crs! Ma 
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deputed even after the arguments started at Jammu to take note of the 
roceedings 50 as to acquaint counsel appearing, of the points made by 
Government or the observations made by me in regard to those points. 
It is really difficult to understand the reason, if bona fides were posited, 
why counsel should be engaged only on the last day of the hearing when 
obviously he could not proceed to argue the case for the defence without 
an adjournment of sufficient duration to enable him to know exactly what 
the Government had urged and the defence to it and in this connection it 
must be remembered that Mr. Achar who was the counsel engaged to 
appear on the 29nd was new to the case, not having been associated with 
it at any earlier stage. That was why I thought that if he attended to it 
at least from the 5th or 7th onwards, he might have time to pick up the case 
as regards some allegations and then make some progress as regards the 
rest as the arguments proceeded. But if he, who was new to the case, 
was to come and join only on the last day, there was no possibility of the 
defence case being heard immediately to any purpose. It is for these 
reasons that I consider that this application to reopen the inquiry is not 
bona fide, for 1 am satisfied in view of the facts which I have narrated 
earlier that the petitioner Bakhshi Ghulam Mohammad had never 
any bona fide intention of appearing in the inquiry or of defending him- 
self. For this reason I consider that the petition 1s without merit and it 
is hereby rejected. 


(Sd.) N. Rajagopala Ayyangar, 


JAMMU, 


Dated: January 10, 1967. Commission of Inquiry. 
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REPORT 
PART UW 
REGARDING QUESTION (I) OF THE NOTIFICATION 


B. 1. There are two matters to inquire into and report on 
which the Commission has been set up. The first of these matters 
runs “the nature and extent of the assets and pecuniary resources of 
Bakhshi Ghulam Mohammad and of the members of his family and his 
other relatives mentioned in part “A of the First Schedule hereto 
(a) in October, 1947 and (b) in October, 1963”, and this I shall deal 
with in this Part. 


B. 2. If this “matter” were read inthe light of the “matter” 
required to be inquired into and reported in question 2, it is obvious 
that an inquiry and finding in relation to the first question is really in- 
troductory to the “matter” mentioned in the second question, which 
proceeds on the basis that having started without much of assets and 
pecuniary resources in October, 1947, the respondent and the members 
of his family obtained vast properties within a pericd of 16 years mainly, 
if not wholly through the respondent, abusing his position or his posi- 
tion being exploited by these relations with his knowledge and connivance. 
That is how I have understood the ratio behind the two “matters” which 
are required to be inquired into. 


: B. 3. To return to question |, the first observation to be made 
is that the answer to it does not involve any inquiry as to the manner in 
which the increase in the assets and pecuniary resources between October, 
1947 and October, 1963 was brought about. The inquiry contemplated 
by the first matter is, therefore. only directed to the factual position as 
regards the financial position of the several members of his family men- 
tioned in Part ‘‘A” of the First Schedule on the two specified dates. 


__B. 4. Before proceeding further it is necessary briefly to in- 
dicate the ccmposition of the femily which is set cut in Pert “A” cf the 
First Schedule. The respondent Bakhshi Ghulem Mckemmed was 
the eldest son of Bakhsh Atcul Geffar ard he tad five brothers, Ghulem 
Nabi, Ali Mohammad, Wali Mohammad, Abdul Majid and Abdul 
Hamid. The family cf Bakhshi Ghulam Mohemmed consisted cf his 
Wife Mst, Hajra Begum (ard frem March, 1963 also cf his 2nd_ wife 
See Khurshid Jalal-ud-Din), his sen Bashir Atmed ard davghter 
Shaman Mir. Bashir Ahmed through his wife Yasmin Bakhshi was 
i : ewer of two daughters while Shamah Mir who married Mir Nassarul- 
Ali had three daughters and a son. Ghulam Nabi had five sons and 
of Mohammad two. Abdul Majid had two sons and two daughters 
r itt Abdul Hamid had three sons. Besides this agnatic group, the 
elations listed in part “A” inclu fed the two sons of Qadir Khan brother 
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of Bakhshi Ghulam Mohammad’s mother and their families. 

the issue of Bakhshi Sanaullah brother of tespondent’s father Ab 
Gaffar. The total number of the relations of Bakhshi Ghulam Moham, 
mad who are listed in part ““A”‘and as regards whose assets the inquyi, 
into the matter set out in the first question has to be conducted, js 49 
(For details vide the Notification set out on page | supra) ; 


Iso 


oi 1 


B. 5. Before proceeding further there is one circumstance { 
Which it is necessary to draw attention and that is that though the res. 
Pondent had been served with a copy of the statement of the case and 
was handed over the documents etc. filed in respect of Allegation No. | 
in which the matters which are subject of the inquiry in this first question 
were dealt with, no reply has been filed by him though from time to 
time, the time for filing the reply was extended. The other members of 
the family to whom also notices were issued under Rule 6(1)(a) have 
adopted the same attitude. I have, therefore, to proceed on the basis 
of the evidence afforded by the documents produced on behalf of the 
Government. But in view of the nature of these documents I have no 
doubt, what-so-ever, that the findings I would be recording would, if 
anything, err in favour of the respondent and I am fortified in this con- 
clusion becuase I have taken into account only the minimum values of 
the several properties and as regards most of them they are based either 
on registered sale deeds evidencing the purchase of properties or on the 
Statements by the respective owners themselves as regards their values, 
In the case of immovable Property I have taken their value as reflected 
in the sale deeds including in the same only the cost of the stamps, as 
* these have to be borne normally by the purchaser, 


B. 6. It was stated that the family of Bakhshi Ghulam Moham- 
mad and his relatives as Set out in part “A” of the Schedule 1 of the 
Notification were men of very modest means in the year 1947. Bakhshi 
Abdul Gaffar, father of the respondent, is stated to have died in or 
about 1947, leaving the six sons whom I have named earlier. In 1947 
Bakhshi Ghulam Mohammad and _ his brothers—excepting Abdul 
Hamid-the last brother—were carrying on a business in furs in the name 
of Bakhshi and Company, Srinagar. Bakhshi Ghulam Mohammad 
appears to have taken a Prominent part in the business for we find that 
on the 6th of October, 1945 he as the proprietor of “Bakhshi and Com- 
pany”, Srinagar entered into an agreement with Pandit Brothers of 
New Delhi for the sale by the latter of the furs Supplied by him (Docu- 
ment No. 1), Though under the terms of the agreement Pandit Brothers 
were to get as their commission only a Percentage of the net profits of 
Bakhshi and Company, this mode of computing their remuneration 
was dropped at an early date and Pandit Brothers Were remunerated 

at the le ofa 10% *omMission On major sales i.e. sales of major articles * 
and a 7% commission on minor articles, The books of account of 
Pandit Brother Which have been Produced show that furs were supplied 
On a fairly large scale till February, 1948 and then their supply tapered 
off to Practically nothing by the end of 1948. Tt is to be noticed that 
Bakhshi Ghulam Mohammad became the Deputy Prime Minister of the 
State in October, 1947 and evidently because of this, this joint venture 
of thé family was brought to a close. M/s Pandit Brothers who were 
summoned to produce the Original ledvers and day books did so and 
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on inspection, it is found that from 24th October, 1945 when the des- 
patch of furs to them started till the end of June, 1948 7.e. for a period 
of over 24 years, the total value of the goods sold through them amounted 
to Rs. 76,515/- and deducting the agency commission, the net amount 
which was received by Bakhshi and Company was a little over sixty- 
nine thousand rupees, or on the average an annual turn-over of about 
Rs.° 28,000/-. Under clause 3 of the agreement dated 6th Cctober, 
1945 (Document No. 1) Bakhshi and Company, Srinagar undertook 
to lend the service of a competent man who would look after the stecks, 
sales and display of the goods supplied by them. It is seen from the 
entries in the ledgers and day bocks of the Pandit Brothers that the 
person so deputed and to whom the moneys were being paid by them 
from time to time as the price of the goods sold by them, was Abdul 
Majid. Tam mentioning this because as many as 11 cf the 37 allegations 
(2 to 38) charge the respondent with having unduly favoured Atdul Majid 
and his wife and son by abusing his official position. Bakhshi and Ccm- 
pany appears to have included as its members besides the respondent 
himself, his brothers Ghulam Nabi, Ali Mohammad, Wali Mohammad 
and Abdul Majid and his paternal cousin Ghulam Hussain. Assuming 
the profit in the fur trade to be about 30% on the annual turn over of 
about 28,000/- this would mean a profit of about Rs. 8,000/- a year. 
This represented the income of the respondent, his four brothers Ghulam 
Nabi, Ali Mohammad, Wali Mohammad and Abdul Majid and his 
cousin Ghulam Hussain. Besides this, the brother Abdul Hamid was 
at this date in Government service as an Inspector in the Agriculture 
Department. His salary at this date was Rs. 48/- p.m. The maternal 
cousin Abdul Rashid was also in Government service as a clerk in the 
Civil Supplies Department on a salary of Rs. 50/- p.m. The total in- 
come, therefore, of this entire family consisting his brothers, his paternal 
and maternal cousins which had on that date about 40 members i.e. 
including the wives and children was abeut Rs. 800/- p.m. 


B. 7. That this estimate is correct is corroborated by the evidence 
that we have in the statements on oath made in or about November, 
1948 by the several members of the family who declared their income, 
when they had to make their declarations in applications to draw their 
rations. Document 3 is the declaration of Ghulam Nabi dated 25th 
November, 1948 made to the Civil Supplies Department. In this de- 
claration Ghulam Nabi stated that his family consisted of 20 members 
(including his younger brother Abdul Majid and his wife who were then 
apparently living with him) and that his income was about Rs. 200 
per month. Ghulam Nabi then resided at 40/1 Khankahi Sokhta. 
Bakhshi Ali Mohammad another brother of the respondent who was 
then residing at 94 Mohalla Khanda Bhawan in his declaration (Docu- 
ment 4) stated that his family consisted of his wife. two daughters and 
a servant and that his monthly income was Rs, 75 p.m. from business. 
Bakhshi Wali Mohammad made the declaration which is found-recorded 
Gi Document 5. He was residing 40/2 Khankahi Sokhta next {to 
pula Nabi. He gave his monthly income as less than Rs. 100 p.m., 
a agutce, being stated to be business. Bakhshi Abdul Hamid who 
ae ived in 34/2 Kolipura gave his income as Rs. 48 p.m. from Go- 
eee service. Bakhshi Abdul Rashid the maternal cousin then 

ided also at Khankahi Sokhta apparently next to the place where 
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Ghulam Nabi was residing as this bore — ING. “ie Abdul R 
had left Government service in 1948 when he os eat 
Rs. 50 p.m. and he stated he was in business. He gay - nis income in 
the declaration (Dccument 7) as Rs. 100 p.m, Bakhshi G rulam Hussain 
the paternal cousin stated that he was in Government service and was 
drawing a monthly salary of Rs, 120 p.m. (Document 8), The total 
of these figures of the income which were claimed to have been received 
by the several members of the family who made these declarations jn 
documents 3 to 8 y/ould come to about Rs. 650/- p.m. This of Course 
would exclude the income which at that date the respondent would have 
received as the Deouty Prime Minister. Document 9 which is a repl 
by the Income Tax Officer to a letter addressed to him by the officers 
who conducted the investigation in connection with the matters con- 
cerned in this inquiry shows that before 1947 i.e. Assessment year 1947. 


48—none of the members of the family were assessed to Income 
Tax. 


ashid 


B. 8. This being the 


ed by the several members of the family set out 
in part “A” jn October, 1947, The respondent and his brothers 
Ghulam Nabi, Ali Mohammad, Wali Mohammad and Abdul Majid 
appear to have jointly owned a three storeyed house measuring 20’ x 
20-4, at Khankahi Sokhta. In this connection, reference has to be 
made to an application made by Bakhshi Ghula 
self and hj joi 
demolition 


00/ n the absence of any more satisfactory 
AY contradiction of this by the responden 


t and in view 


» and as very much does n 

ae Se Z am ea this figure as correct. Abdul Majid the 
r Of the rsepo [ 

at Safa Kage Pondent is shown to ave purchased a property 


- It is, h 
of sale Mocument iy feat Abe OWever, seen from the document 


I Majid js described as the adopted 
ee oh the vendor Which might be some indication that the Property 
ight have been worth a little more than tlie ostensible sale price. The 
paternal cousin Ghulam Ussain is shown to ha 
ouse at Tengapora, Nawak 


€ immovable properties 
lere is nothing to indicate. 
Perties and this is also un 

nd the immovable properties . 


a Pay of 


sf —————— 
ee ee 
sp SRS 
er — 
see See 
Be Fe A US A AE 


i 
ae ED 


ASE A STE ETSS 





[ 55 ] 


B. 9. The net result of the above may now be sumMarised. 
In or about October, 1947 all the members of the family put together had 
an income of about Rs. 800 p.m. or thereabouts, The total immovable 
property owned by them could not have exceeded Rs. 10,000/- which js 
the total value of the 5 items described earlier. The only business ct 
which the members of the family seem to have been ,engaged is the 
dealings in furs which was carried on in the name cf Bakhshi and 
Company, Srinagar. Having regard to the number of members in the 
family. the income received would hardly have been sufficient to keds 
the family in comfort or at the most just that. This answers the first 
part of question No. I. 


B- 10. I] shall now proceed to estimate ‘‘the properties, assets 
and pecuniary resources of the family in October, 1963” when the res- 
pondent relinquished his Cflice as Prime Minister of the State. Before 
dealing with this, however, it is necessary to repeat that in making this 
estimate, the manner in which the properties or assets were acquired, 
as to whether this was by legitimate business activities or by the abuse 
of power or other act of misconduct on the part of the respondent is 
wholly immaterial. What is required to be answered by this part of 
“matter”? No. 1 is merely the factual position as regards the state of 


assets of the family on the date when the respondent ceased to be the 
Prime Minister of the State. 


B- 11. In connection with this estimate, the Government have 
filed tabular statements setting out the several typ2s of assets of the 
family, separating them into groups constituting cach separate unit. 
For convenience of understanding, I propose to follow the manner in 
which these assets have been classified and grouped in the tabular state- 
ments filed by the Government in answering this question. 


BAKHSHI GHULAM MOHAMMAD AND HIS FAMILY 


BRANCH [| 


B-12. Taking the first group of Bakhshi Ghulam Mohammad 
and his family, this comprises the individuals named as items | to 11 in 
part “A” of Sechedule I. They are the respondent hims-lf and his 


Wile, Son and daughter, his daughter-in-law, and his grand children 
by his son and daughter. 


__B-13. (I) Residential Buildings :—The first set of assets to be 
Considered are the residential buildings owned by the members of this 
Stroup. Bakhshi Ghulam Mohammad purchased on 20th August, 1963 
@ Plece of land at Ishber with a small construction on it for Rs. 41 ,432/- 
re this property, a building valued at Rs, 40,000/- was constructed by 
Bey Vhe cost of the building is that which the respondeat himself 
€clared as its value under a fire policy which he took out from the 
mental fire and General Insurance Company in January, 1964. Thus 


the total value of his residential property is Rs. 81,432/-. 
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B-14. Bakhshi Bashir Ahmed and his sister Shamah Mir pur 
chased a land with a building thereon at Noonawan, Pahalgam ie 
Kanwar Reshi Singh by a registered sale decd dated Ist of October, 1958 
for Rs. 15,000/- besides stamp and registration charges of Rs, 216/-, 
Pausing here I might add that in the rest of this part of the report, the 
cost of stamp and regiswration charges have been included in the price 
specified in the several sale deeds as the value of the property. The 
land originally purchased, as seen from the sale decd, was of the exten{ 
of 20 kanals and 17 marlas. But an additional 32 kanals and 5 Marlas 

-of land are stated to have been encroached thereon, the value of the 
land thus encroached has been valued estimating it on the same basis as 
the priec of the land purchased under the sale deed of 1958 a tsiXs, 28,046/-, 
I am, however, not taking the value of this additional land into account 
in view of the respondent’s aisclaimer of all title to the excess (vide 
discussion in regard to this when considering the chai ge in Allegation 6 
page infra). ‘he house originally on the land purchased was 
eXtended and new constructions erected in 1961-62 so that we now have 
a two storeyed house with gardens laid etc. The value of the new 
building as it now exists has been estimated at Rs. 87,000/- by the Assistant 
Engineer of the P.W. Department. I have myself scen the house at the 
time of local inspection and I do not consider that the house could be 
worth anything less than Rs, 80,000/-. The total value of the house 


and land, taking into account only the land, originally purchased, would 
be about Rs. 95,000/-. 


B-15. Bashir Ahmed and his sister also Jointly owned a house at 
Sonawar Bagh at Srinagar. The land on which the house stands together 
with the constructions that were on it Which were said to be ically 
worthless and dilapidated were purchased in 1954 in the name of Ghulam 
Nabi for Rs. 20,000/-. The free hold in tke land vests in Ue Cantonr ex.t 
authorities at Badamigbagh and the land is held under lease fora paicd 
of 20 years subject to the payment of compensation for the value of 
structures on the Property in the event of the lease not being renewed 
At the time of the purcliase the building was being let to the Military 
authorities for residential and office Purposes at ee of Rs 300/~ 
ased on this rental the Government have suggested that the valu, “f I 
Property even when purchased was at least Re 6.0001 ci eee 

A 8. 50,000/-. The circums- 
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were constr 
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ek ae and 101 each, Were partitioned between the several 
members under a registered deed in May, 196] (vide Document 31 in 


ore 


allegation 8). The area of the land that fell to the share of Bashir 

hmed and Shamah Mir jointly under this Partiuicn is 19 kanals 9 
ue ‘las and 126 Sq Ft. and the value of the land takiig into acccunt the 
eal value of the land at Rs. 20,000/- would come to appicximately 
Rs. 10,000/-. Besides he is stated in this deed to have “recently” 

urchased | kanal 4 marlas and 105 Sq. Ft. of land. The sale deed is 
m available, but I would not be wrong in taking its value at Rs. 5,000/- 
having regard to the value of the land in 1960-61. The buildings cons- 
tructed on the land which were jointly owned by Bakhshi Bashir Ahmed 
and Shamah Mir together, with the furniture therein was Insuicd by 
Bakhshi Bashir Ahmed with the Ruby Insurance Company for 
Rs. 3,00,000/-,; Rs. 2,75,000/- representing the value cf the buildir g and 
Rs. 25,000/- of the furniture. As the values have been those put on them 
by the owners themselves, there is no question of th 
The total value of this item of land, buildin 
therefore, come to Rs, 3,15,000/-. 


eir being excessive, 
gs and furniture would 


B17. The next item of residential property owned by Bakhshi 
Bashir Ahmed were plots Nos. 34 and 35 in Gandhi Nagar, Jammu 
which were allotted to him in February-March, 1961. ‘The total 
extent of the land is 2,000 Sq. I't. The market value of these two 
plots on the date of-the allotment has been estimated by the Govern- 
ment at Rs. 24,000/-. This is based upon the average price obtaincd 
when several plots in Gandhi Nagar were put up fer aution in May, 
1961. As many as 34 plots were put up for aucticn on that occasicn 
and except one plot which was sold for Rs. 9,775]-, the others fetched 
from Rs. 10,000/- to Rs. 17,000/-. I do net, therefore, corsider that 
the estimate of Rs. 12,000/- per plot made by the Government having in 
view the situation of the plots in question as any over-statement. On 
these lands Bakhshi Bashir Ahmed has constructed a house which has 
been estimated by the Assistant Engineer P. W. Department at . 
Rs: 1,00;000/-.. 1 donot consider that this is any way wide of the maik, 
since I have seen the house, though only from outside. The total 
of the house and building would be Rs. 1,24,000/-. 


Value 


B-18. Mst. Yasmin Bakhshi wife of Bakhshi Bashir Ahmed 
Purchased b 


y a deed dated 27th June, 1962, 21 kanals of land for 

Rs. 21,237/- (including stamps and registration charges) from Her 
ighness the Maharani, wife of the then Sadar-i-Riyasat. On this a 

j use has been constructed which in a policy of insurance effected with 
the Ruby General Insurance Company, has been valued by the owner 
ae Rs 45,000/-. The total value of the house and the land would, 
» Come to Rs. 66,237/-. Besides this land, the Maharani gifted 
- Mst. Yasmin Bakhshi 25 kanals of land which adjoins the 
fee erty purchased by a deed of the same date. The value of 
ainones Property has been put by the Government at Rs. 25,000/- 
oe i it at the same rate per kanal as the land purchased. The total 
son © residential buildings and houses owned by the respondent and his 

and daughter would, therefore, come to Rs. 7,06,669/-. 

fiert ae (2) Commercial Buildings :—We next come to the com- 
at buildings owned by this group. First we have a building which 
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: ia Coffee House at the Residency Road at Ge 
is under oe oe Fe econ wife of the respondent. This bulla 
olgaee i uired by the lady from Abdul Majid under a registered deea 
has peer ica partition. This building has been sured agains, 
ae with the Kuby Insurance Company, Srinagar by a Policy taken 
rer 1963 where its value is declared as Rs. 80,000/- (vide Policy No. 
941046 A of 1963). Next we have Motor Work Shop with maching 
installed in it also at the Residency Road, Srinagar owned jointly } 
Bakhshi Bashir Ahmed and his sister Shamah Mir. This wor kshop was 
constructed on a piece of vacant land. Even ignoring the value of the 
land the constructions have been valued at Rs, 4,75,000/-, this being 
based upon the declaration by Bakhshi Bashir Ahmed in a fire Policy 
which he took out in 1963 from the Ruby General Insurance Company 
(Policy No. 2,25,271 of 1963). 





B-20. Bakhshi Bashir Ahmed and his sister also owned another 
building used as the garages, Show Room and Office etc. of the Fair ri 
Deal Motors at Residency Road, Srinagar. These buildings were 
erected by Bakhshi Bashir Ahmed. Again ignoring the value of the 
land, the buildings have been valued at Rs. 2,00,000/- being bascd cn his 
own Valuation in a fire policy which he took out in 1963 also from the 
Ruby General Insurance Company (vide Policy No. 225136 of 1963), 
The total value of these commercial buildings, therefore, comes to 
Rs. 7,55,000/-. 


B-21. (3) Vacant Plots of Buildings Land :—The next type of 
property owned by this group consists of plots of vacant land fit for 
building purposcs. The respondent Bakhshi Ghulam Mohammad, 
acquired by purchase from the City Improvement Trust Beard, Bangalore 
a plot of land measuring 80x120 Sq Ft for which he has made a payment 
of Rs. 18,136/- by a demand draft dated 28th June, 1960 (vide affidavit 
of Mr. B. S. Hanuman, Chairman City Improvement Trust Bangalore). 
Besides, he also acquired a plot of land in Ferozpora, Tehsil Baramulla 
by a registered deed of sale dated 25th September, 1963* The area 


ee pit is Cae and 14 marlas and the price paid as per the sale : 


B-22. Coming next to Bakhshi Bashir Ah 
number of plots. First 


Tehsil Kathua of an ext 
Rs, 12,779/- as per two r 
of land in village Asthal 
owners of an extent of 35 
paid as per the 14 deeds 
bearing the same date 4th 


med he owns a quite 
(1) a plot of land at village Chak Raju in” 
ent of 39 kanals and 2 marlas purchased for 
egistered sale deeds of February, 1963 (2) plots 
at Srinagar purchased in May, 1961 from tiller 
kanals and 13 marlas. The total purchase price 
of sale under which they were purchased, all 
May, 1961, comes toabout Rs. 36,000/-. 





B-23. - The Girdhawari as well as th 1 tal 
NUE . ue e Revenue Recoircs of Aslita 
village show that besides this extent acquired by ainehaee Bakhehi Bashir — 


ae eee 

*Though Government have fil 
I am not setting out their registration 
unnecessary, 


ed a photostat of all the deeds; 
numbers since I consider the same 





a 
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<o in possession of and was cultivating 12 kanals and 2 marlas 
ae sd Mae Oe om and is contiguous to the ade purchased by him. 
of Flue of this area of land.based upon the rate per kanal paid for 
oe adjoining lands comes to about Rs. 18,000/-. I have‘taken this into 
Sount, for computing the assets on 9th October, 1963 because it is 
ered by Abdul Majid that these lands came into the occupation of the 
Readee at the same time as he occupied the purchased. lands. Besides 
this extent of land, the Girdhawari further shows that an extent of 34 
kanals an 19 marlas which were shown in the records as Nallahs and 
Canals had been filled up and were under cultivation by Bakhshi Bashir 
Ahmed and his uncle Bakhshi Abdul Majid., As, however, it was not 
Clear from the record whether this,encroackment, on the Canals and 
their filling up had taken place and-had become complete by October, 
1963. 1 am not taking the value of these filled up lands into account for 
computing the total assets held by Bakhshi Bashir Ahmed and Abdul 


. _ Majid. I have only.to add that by 1965 all the Canals had been filled up 


* and the firm land thus obtained had begun to be put to agricultural uses 


_ by the uncle and nephew (vide the detailed discussion regarding this 


when dealing with the charge in Allegation 3 vid pagé...-+ as 


B24, (3) A plot of land 7 Bighas and 15 Biswas -in extent was 
purchased by Bakhshi Bashir Ahmed in June, 1958 in village Mehrauli 
near Delhi for Rs. 35,391/-. A-few months later at the end of October, 
1958 another plot of land in the same area bearing Khasra Nos. 274 and 
224, he purchased on 31st October, 1958 for Rs. 16,056-50 NP and on 
‘the same date another extent of 5 Bighas and 18 Biswas was purchzsed 
by-him for Rs. 26,106-50 NP under a registered sale deed: A further 
plot of land bearing Khasra Nos. 276 and 231 was purchased in village 
Adchini Mehrauli under a registered sale deed for, Rs. 34,180/- dated 
17th November, 1958. The total value of these purchases of vacant 
plots of land comes to Rs. 1,98,691/-. : 


_ B-25. (4) Investment in Business :—The next head of assets 
consists of investments .by the members of the family in the business 
concerns run by the members of the family themselves. The ledger 
page of Bakhshi Ghulam Mohammad in Fair Deal Motors shows that he - 
had to his credit a sum of Rs. 6,811/-, made up to two deposits.of Rs. 111/- 
and Rs. 6,700/-, made in 1961. Mst. Hajra Begum had been taken as 
a partner in Fair Deal Motors, Srinagar which had the sole agency for 
T.M.B. vehicles in the Kashmir Provinnce of the State. ‘In the books 
of the Fair Deal Motors (ledger No. 1 for the year, 1963) Mst. Hajra 
pues is credited with a sum of Rs. 1,00,000/- as her capital contributicn, 
; akhshi Bashir Ahmed who put his share in the concern at 25% is simi- 
a credited in the capital account page with a sum of Rs.'2,00,000/-. 


ie other business was run by Bakhshi Bashir Ahmed under the name of 
ew Bha 


1963 rat Transporters, Srinagar. This was started on 29th April, 
- Though Bakhshi Bashir Ahmed has claimed that there were other 
partners, I hold that they are his nominees. It obtained a contract 


kot transporting oil and oil products of the Indian Oil Co., from Pathan- 
. “ to Srinagar and other places. The New Bharat Transporters had 
rhe of vehicles—Oil Tankers—registered in its name and the’ total 
Re : 5 these vehicles after allowing for depreciation comes to about 

ets 0,000/-. I have verified the list of these vehicles together with the 
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dates of their purchases which were in 1963, and I consider 
depreciation allowed for ascertaining their cost in October, 1963 
is, if anything, on the high side and the value is finally determineg Ver 
teasonable. ‘The purchase price of these vehicles was Rs, 2,26,539/ 
‘The New Bharat Transporters had, besides, to their credit With th 
United Commercial Bank on the 10th of October, 1963 Rs, 75,069-88 ND 
and with the same Bank at its Jammu office a sum of Rs. 80,682/., makin 
a total of Rs. 1,55,752/- though by December, 1963 over Rs. 1 ,00,009f 
of this had been withdrawn. 


that the 


B-26. Besides the New Bharat Transporters, there was another 
business run by Bakhshi Bashir Ahmed in the name of New Bharat 
Transporters, Srinagar. Bakhshi Bashir Ahmed contended that he had 
nothing to do with this Firm while the case of the Government was that 
this Firm was started in 1960 as if it was an independent concern fo 
entering into a contract with Telcos for drive away of their T.M.B. Vehicles 
from Jamshedpur to Srinagar. The correctness of the respective cases 
of the Government and Bakhshi Bashir Ahmed have been considered by 
me when dealing with Allegation 25 (vide page.. infra) and I have found 
in an analysis of the evidence that the business really belonged to 
Bakhshi Bashir Ahmed. I am, therefore, taking into account the balance 
standing to the credit of Nav Bharat T ransporters with the Central 
Bank Ltd., Srinagar as an asset belonging to Bakhshi Bashir Ahmed. 
The amount to the credit of this firm in October, 1963 was Rs. 32,,243/-. 


B-27. Bakhshi Bashir Ahmed’s sister Shamah Mir who had shown 
as a partner in the Fair Deal Motors, Residency Road, Srinagar with a 
25% share has been credited in the capital account of Fair Deal Motors 
with a sum of Rs. 2,00,000/-. i 


_ _ B-28. Lastly Mst. Yasmin Bakhshi was partner in Nedous Hotel, 
Srinagar and Gulmarg, had in her Bank account of the Kashmir Hotels 
in the United Commercial Bank, Srinagar a sum of Rs, 3,30,000/- the 
entire sum being Moneys transferred to her by her husband Bakhshi 
Bashir Ahmed (see discussion in Allegation 20 page infra). 


B-29. The total of these sums of th 
of the family headed by Bakhshi 
Rs. 12,15,138/-. 


ese Investments in business 
Ghulam Mohammad comes to 


B-30. (5) Moveable Property, Including Vehicles, Furniture, Fix-~ 


tures and Jewellery :—This group has 


besides movable property in the 
shape of motor cars, furniture, fixtur eee 


es and jewellery. 


B-31. First as to the vehicles owned by the several members) 
Bakhshi Ghulam Mohammad was the owner of i Menace Cara 1959 
Model purchased from the State Motor Garages for Rs. 11,500/- though 

: ‘ ported car at the relevant period was muc 
higher, I am taking only the Price paid by him. His wife Mst. Hajra 
Begum owned a Land Rover Jeep bearing registration No. J&K A 3030. 
This was purchased by Government for Rs. 17,609/- and has never since 
the date of its purchase been away from him (see discussion regarding 
this in Allegation 34 page infra). I am taking the value of this 





| 
I 
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cig at Rs. 17,609/-. Bakhshi Bashir Ahmed was the owrfer of a 
Mi -cedes Benz Car of 1957 Model (Registration No. JK A 1215). 
nis vehicle was insured with the Oriental Fire and General Insurance 
Co., Srinagar and in the policy has been valued at Rs. 40,000/-' which 
: He not consider aT over-value having regard to the market price 
of these cars (vide Insurance Policy No. 262/P.C/19/64). 


“B-32. Mst. Shamah Mir, the respondent’s daughter is stated 
to possess jewellery and gold of the value of Rs. 40,000/-.. This states 
ment and this value is to be found in the declaration made by her hus- 
band Mr. Nassarullah in the property statement which he filed for’ the 
period ending December, 1963 with the Government as required by the 
Service Rules. The jewellery ete. is there statcd to have been presented 
to his wife as dowry on her marriage. The total of these items of vehicles, 
jewellery etc. is Rs. 1,09,109/-. : : 


B-33. (6) Cash and Bank Balances etc :—The next head of assets 
consists of cash, Bank balances, deposits, securities, shares etc. Taking 
first Bakhshi Ghulam Mohammad, the balance at credit with the J&K 
Bank, Srinagar in his current account No. 417 of 1963 is Rs. 28,039-4 NP. 
This, however, represents what according to the respcndnet is the arrount 
to the credit of the fund which he collected for “the welfare of Jawans”’ 
and he disclaims any ownership of these moneys though they stand in 
his name. The Government in their statement have included this item 
as one to be taken into account as part of the respondent’s personal 
assets. In view of, however, my finding in Allegation 36 (vide page .. 
infra) I am omitting this item from account. 


B-34, We next have Bakhshi Bashir Ahmed’s account with the 
United Commercial Bank, Srinagar as per copy of the statement of the 
Bank account which has been filed. The amount standing to his credit 
on 10th October, 1963 was Rs. 21,121-15 NP. It was Rs. 38,355 odd at 
the end of December, 1963 but I am taking only the figures as they stccd 
on the date the respondent relinquished his office. Bakhshi Bashir 
Ahmed had also a cash deposit with M/s Dharam Singh Babak Singh 
private Bankers of Delhi for Rs. 50,C00/-. This is vouched by a state- 
ment of account filed by the Firm supported by an_affidavit. It shows 
that the sum was deposited on 27th April, 1963. Then we have a set of 
three Life Insurance Policies, each securing Rs. 50,0C0/- on his life with 
the Life Insurance Corporation of India. These policies bear numkers 
6506792, 6508365 and 6538100. The premium paid upto 3lst 
potaber, 1963 as per the affidavit of Mr. Koul, Manager of the Life 
muuuance Corporation, Srinagar on the three policies is Rs. 10,734/-, 
S. 8,484/-, and Rs. 7,180/- respectively, making a total of Rs. 26,398 ]-. 


Singh B-35. Mst. Shamah Mir also had a cash deposit with Dharam 

ane Babak Singh of Delhi of Rs. 50,000/- which was depostied with 
em on 27th April, 1963. : 

cn B-36. Mst. Yasmin Bakhshi had a sum of Rs. 9,77C-34 NP to her 

She h =F Fair Deal Motors, Srinagar. (vide ledger cf 1£€3, Fege 120). 

acco ad also with the United Commercial Bank, Srinagar in 2 k cme savings 

unt a sum of Rg,-12,545-11 NP (vide copy of the Bank statement of 
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account). Miss Lorita, daughter of Bashir Ahmed had Rs. 

to her credit with the Fair Deal Motors, Srinagar (vide ledger 
page 22). The other daughter of his, Miss Sozi had to her credit in Fair 
Deal Motors, Srinagar Rs. 32,400/- (vide ledger page 22) and also a cash 
deposit with Dharam Singh Babak Singh : Delhi of Rs, 25,000). 
Miss Anjum Ara daughter of Mst. Shamah Mir had to her credit With 
Fair Deal Motors, Srinagar Rs. 28,476/- (vide ledger page 21), The 
amount is said to have been gifted by Bakhshi Bashir Ahmed to his niece | 
as per the property statement of Mir Nassarullah. This girl had like Others | 
a cash deposit with Dharam Singh Babak Singh of Delhi of Rs. 25,000)., 
Similar was the case with Miss Roshan Ara the second daughter of Mg. 
Shamah Mir. This also was a gift in her favour by Bakhshi Bashir, 
Ahmed which by October, 1963 amounted to Rs. 28,476/- (vide Property 
statement of Mir Nassarullah and ledger page 21 of Fair Deal Motors), 
She had besidesa cash deposit with Dharam Singh Babak Singh of Delhi 
of Rs. 25,090/-, the amount having been deposited on 27th April, 1963, 
Identical amounts of Rs. 28,476/- and Rs. 25,000/- are found to the cre- 
dit of Miss [fat Ara another daughter of Shamah Mir respectively in Fair 
Deal Motors and with Dharam Singh Babak Singh of Delhi as in the case 
of others. The total of these deposits and credits comes to Rs. 4,16,638}/-. 


28,975). 
of 1963 


B-37, To sum up under the several headings we have the 
following assets :— 





(1) Residential buildings a Rs. 7,06,669)- 
(2) Commercial buildings Fo ores, 7,55,000]- 
(3) Vacant plots of land 5 Rs. 1,98,691]- 
(4) Investments in businesses ae Rs, 12,15,138/- 
(5) Vehicles and Jewellery sys Rs. 1,09,109)- 
(6) Cash, Bank balances and deposits 

with Financial concerns ae Rs, 4,16,638]- 


Rs. 34,01,245/- 


BAKHSHI GHULAM NABI AND HIS FAMILY 
BRANCH II 


B. 38. I shall next take up the value of the ass by Bakhshi 
Ghulam Nabi and his family, The family consisted mst Ah who 
are described in items 12 to 18 of Part A. They comprise, Ghulam 
Nabi and his five sons—Mohammad Yusuf, Ghulam Hassan, Nazir 
Ahmed, Abdul Qayum and his daugher-in law, Mst. Mahmooda Begu®, 
wife of his eldest son—Mohammad Yusuf. Jn the case of this group 
shall follow the same method of classifying their assets. 


B. 39, (1) Residential Buildin i idential. 
pee ; &s.—First as to the residen 
building of this group, Bakhshi Ghulam Nabi is the owner of 3 ites 
of residential property. The first is a house constructed or later recous- 
tructed on property purchased from Shama Rani Mukerjee of Calcutta 


| ee ee 


in al 
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in February, 1955 in the name of Bakhshi Ghulam Nabi (Document 
103 in Allegation 1). I have already in dealing with Bakhshi Bashir 
Ahmed referred to the purchase of this item of property and that it was 
acquired for a consideration of Rs. 20,000/-. As stated earlier, several 
constructions were put up on the plot by the different members of the 
family and thereafter the buildings and their site were partitioned in 
May, 1961 under a registered document (vide Document 31 in Allegation 

0. 8). Under this partition an extent of 11 kanals 6 marlas and 125 
-square feet of the site fell to the share of Bakhshi Ghulam Nabi together 
-with the construction on the site. The proportionate share of the value 
of the land acquired by Bakhshi Ghulam Nabi based on the value of the 
entire site being Rs. 20,000/- only would come to above Rs. 5,500/-, 
though their market value in October,'1963 would have been not less than 
Rs, 30,000/-.. The value of the buildings constructed on the site belonging 
to Ghulam Nabi as seen from the fire policies taken out by Bakhshi 
Ghulam Nabi in 1963 from the Ruby General Insurance Co., Srinagar 
is Rs. 2,20.000/- (vide Document 25 in Allegation No. 1). The insurance 
policy besides covers furniture and fixtures in the building which have 
been valued separately by the assured at Rs. 80,000/-, (vide Fire Policy 
No. 214203/21963) making a total for the land, buildings, furnitures etc. 
of Rs. 3,05,500/-. 


B. 40. The 2nd item is a property in Jammu. Bakhshi Ghulam 
Nabi was allotted two plots of land measuring 75° x 120’ each in Feb- 
ruary, 196! (vide Allegation 12 page infra). The market value of this 
property on the date of allotment has been stated to be Rs. 24,000/- 
-and for the reasons that I have adduced in estimating the value of similar 
plots allotted to Bakhshi Bashir Ahmed [ accept this valuation which is 
based upon the average of the figures obtained at the auction held in 
May, 1961 as correct. On this plot. Bakhshi Ghulam Nabi has cons- 
tructed a house which has been estimated by the Assistant Engineer 
P.W. Department valuing it at P.W.D. rates at Rs. 1,02,487/-. I would 
-value the land and the site together at Rs. 1,20,000/-. 1 would add that 
I have seen this house also though from outside. 


B. 41. Lastly Bakhshi Ghulam Nabi purchased on 2Ist April, 

1953 by a registered sale deed a house and land at Baramulla for Rs.1,537/- 

«(Document 107 in Allegation 1). The total of these three items of resi- 
dential buildings with their sites comes to Rs. 4,27,037/-. 


B. 42. (2) Commercial Buildings.—The next head of assets is 

that relating to commercial buildings. They consist of three items 

which are held in the joint names of Bakhshi Ghulam Nabi and_ his five 

sons. The first is the building on the Residency Road, Srinagar. The 

land on which these constructions have been erected was acquired on 

partition with Bakhshi Abdul Majid in 1960 (vide Document 62 in 

Allegation 1) when the several common businesses of the family were 

- dissolved and were allotted to the different partners under an arrange- 
gn between the parties which was given legal effect by the award of an 
~arbitrator. Without taking into account the value of the land which 
in this locality must be very substantial the building has been estimated 

-at Ra. 1,50,000/-, being the figure at which it has been valued in fire 
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rs fi Oriental Fire and Generay 
‘nolicy take the owners from the 
policy taken out “agar (vide Policy No. 202/F/1089 of 1964, 
ssur “3 | 
i j i f a Cinema with 
nd item of property consists o n¢ 
B. 43, ene Sean fittings known by the cee - iy The 
its furniture, uired by purchase (Document 50 in ape ) and 
land was ee constructed thereon at a cost of Rs. 9, This 
a Cinema a 1d by Bakhshi Ghulam Nabi in partners ip with one 
HEN Go} iL he having a 75% share. The total amount which accord.. 
Kishen . aera of this partnership (vide the affidavit of aan Gopal). 
ing ie : invested by Bakhshi Ghulam Nabi and his ae Me - us Concern 
fe ‘ee constructions and their fittings etc. is Rs. 7,20,000/-. 


d item consists of a Motor Workshop with show 
= ee ee cei at Manorama Ganj at Indore. The date 
wh, h the site was purchased is not ascertainable, hence the value of 
fed ee been ignored. The Fair Deal Motors, Indore, the automobile 
Hees carried on by Bakhshi coe eee i eae fe a 
; ip with Mr. and Mrs. B. K. Bedi, these nav 
TIE ee A in these premises. The value of the building has 
wee assessed by the Shastri Engineering Service at Indore, based Rie 
the actual market rates prevailing in 1963. I might add that this ‘: ua- 
tion was not made for the purpose of this inquiry, only the figures 1a 
been taken for that report. The 75% share of the Nabi family in this. 
investment comes to Rs. 3,83,143/-. The total value of these three items- 
of commercial buildings is Rs, 12,53,143/-. 


B. 45. (3) Plots of Vacant Land Fit Sor Building purposes.—The- 
next head of assets consists of plots of vacant land owned by Bakhshi 
Ghulam Nabi and his branch and comprise 13 items. Of these, 8 stand 
in the name of Bakhshi Ghulam Nabi. These 8 are :— 


(1) A plot of land measuring 10 kanals and 16 marlas at 
Kursupathshahi Bagh, Srinagar purchased under a_ deed 
(Document 110 in Allegation 1) dated 24th March, 1962. 
for Rs. 1,537/- (inclusive of stamp and registration charges 
a8 already stated). 

(2) A plot of land of an extent of 77 kanals at Zonimar, Srinagar 


under a deed (sale deed Document 111 jin Allegation 1!) 
dated 22nd June, 196] for Rs. 24,629.16 N.P. 


(3) A plot of land 2 kanals in extent in Barwala Tehsil, Gander- 
bal purchased under a deed (sale deed Document 112 


(4) A plot of land measuring 46,361 sq. ft. at Khanyar, Srinagar 
under a deed (sale deed Document 113 in Allegation 1) 
“dated 2nd December, 1962 for Rs. 20,224, 


(5) A plot. of land of the extent of.2 marlas in Shivpura,.: Sti 
nagar under a deed dated 29th September, 1963 for Rs. 400- 
(vide sale deed Document 114 in Allégation 1) 2 
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(6) A plot of land of an extent of 2 kanals and 4 marlas under 

~“ 5 deeds of sale in September, 1963 for. a total sum of 

Rs. 6,921 (vide sale deeds Documents 115 to 119 in 
Allegation 1). i 


(7) A plot of land of an extent of 3 kanals and 8 marlas at 
Brein, Srinagar under 4 deeds in 1962-63 for a total price 
of Rs. 15,206 (vide Registered sale deeds Documents 120 
to. 123 in Allegation 1). | 


(8) The last item being a plot of land at Mangli, Kathua of 
an extent of 18 kanals for Rs. 3,658 as per registered 
deed dated 29th April 1963 (vide Document 124 in 
Allegation 1). 


B. 46. Bakhshi Mohammad Yusuf son of Bakhshi Ghulam Nabi 
purchased a plot of land at Brein, Srinagar of an extent of 3 kanals 
‘and 16 marlas for Rs. 13,679 under two deeds in 1962 (vide copies of the 
sale deeds, (Documents 125 and 126 in Allegation 1). Bakhshi Moham- 
mad Yusuf and his younger brother Abdul Kayoom jointly purchased 
-on 26th July, 1962 an extent of 56 kanals and 8 marlas of land at Bhagat- 
-shora, Srinagar for Rs. 30,322/- (vide Document 127 in Allegation 1). 
Abdul Kayoom purchased in his own name on 5th November, 1962 

-an extent of 2 kanals and 17 marlas of land at Krishbal, Srinagar for 
Rs. 3,052 (vide Document 128 in Allegation 1). The second son of 
Bakhshi Ghulam Nabi, Ghulam Hussain purchased on 18th May, 1963, 
12 kanals and 1 marla of land also at Krishbal, Srinagar for Rs. 4,084/- 
under two deeds of sale dated 18th May, 1963 and 10th June, 1963 

(vide Documents 129 and 130 in Allegation 1). Ghulam Hussain also 
obtained by purchase 66 kanals and 5 marlas of land at Gangabal in 
Jammu under a registered deed of sale dated 13th September, 1960 for 
Rs..8,102/- (vide Document 131 in Allegation 1). The total value of all 
these purchases of plots by Bakhshi Ghulam Nabi and his sons comes 
to Rs. 1,32,022/-. 


B. 47. (4) Investments in Business.—The next head of assets 
held by this group consists of investments in business. The family 
through its head Bakhshi Ghulam Nabi was a partner in the Firm of 
M/s Haji Ghulam Nabi Noor-ud-Din and Co., doing forest contract 
business. In this partnership the share of Ghulam Nabi was 50%, the 
other 50% being held by a stranger. The partnership owned at Dhangu 
Road, Pathankote for the purpose of its timber business, a building which 
was used both for the residence of the partners as well as for the office 
of the Firm. The land on which the building stood was purchased under 
two deeds dated Ist March, 1960 for Rs. 18,050/- (Documents 132 and 133 
in Allegation 1). The buildings constructed on it have been valued 
by the Municipal over-seer Pathankote who has filed an affidavit in 
this connection, at Rs. 49,250/-. He has valued the built area at Rs. 15 
per Sq. Ft. which I consider reasonable. As Bakhshi Ghulam Nabi 
was entitled only to a half share in this property, the value of his half 

: share would come to—for the land and the buildings—Rs. 33,630/-. 


are B. 48. This Firm had besides in October, 1963, 4 vehicles— 
>a Willys Wagon of 1960 model (J & K 8770), two Studebaker trucks 
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ion Nos. J & K 5962 and 5963) of 1960 model ang 
-A 479). The original cost of these vehicles comes. 
After allowing for eae at ae P.A. on the- 

i ine method suggested by me, the total value of these 4 trucks. 
ae estimated at Rs. 39,600/- and the half share belonging to 
Bakhshi Ghulam Nabi at Rs. 19,800/-. 

B. 49. The Firm has besides furnished for its contracts with the 
Forest Department of the State several sums as security. The amounts. 
had been deposited with the Jammu and Kashmir Bank Ltd., and with 
the National Grindlay’s Bank Ltd., the deposit receipts being lodged 
with the Forest Department as earnest money in respect of several forest 
leases taken by the Firm. The details of these depostis have been set 
out in an affidavit of Shri P.N. Koul, a stenographer in the office of the 
Chief Conservator of Forests, who has specified the receipt numbers of” 
the several deposits and the identity of the Banks in which the deposits 
have been made and I accept the statement as correct. The half share 
of Bakhshi Ghulam Nabi in these security deposits comes to: 
Rs. 57,689-28 NP. 


B. 50. Besides Bakhshi Ghulam Nabi and his sons carried on 
as sole properietors 4 other business concerns dealing in forestry and 
timber. First we have Tasneem and Co., which owned two vehicles 
one Ambassador of 1962 model (J&K 1271) and the other a Studebaker 
Truck of 1956 model (J & K 5458). The Ambassador car has been 
valued by the Government at Rs, 12,000 and the truck at Rs. 4,800/after 
making ‘allowance for depreciation on the lines suggested by m dl 
consider the value as correct. Besides Tasneem and Co.. h i : nua 
deposit in the Forest Department, the amount having b . fa cet Ga 
the National Grindlay Bank Ltd., under FDR N 004979 f eG 
and CDRs for Rs, 2,940/-, making a total of Rs, 18.040). Ancke iw 
which Bakhshi Ghulam Nabi carried as sol 8. 15,040/-Another business 
Deal Forest Company. This business had a . fe eawith. he eae 
nee totalling Rs. 33, 726 - 53 N P and hee Ge ee ~ ae 

orest Department 4 aie ag 
for Rs. 13,222-50 NP, FDR 5848/23/1, 62 Fi es 
EDR 5850/23/1/1963 for Rs, 9,806-10 NP vide hace seg. ee 
Koul already referred to). Yet anoth oy ae SG 
Nabi did his timber business was M/ IK Tis i. Which Bakhshi Ghulam 
sheet of JK Timber Traders ne it ae : imber Traders. The balance 
filed with the Income Tax Departme; ence eso has been 
Document 136 in Allegation 1 This he ey cect eunde available as 
vestment of Bakhshi Ghulam Nabi’e f ows that on that date the in- 
Firm totalled Rs, 2,49,476/-. This vs family and the reserves* of the 
: amount was represented by their 


investments in the forestry busi 

he forestry business, t ildi 
i aed timber stock and Re 1,00,000/2 anes i Ghulaa 
Nee os ee and i the Banks. In es Pyeng the 
| nce sheet into acc iting a’ 
deposit of Rs. 58.071-17 NP which the Hirtnstiag ree & id Bank 


pang that this might have been taken 
» though not Specifically referred to.} 


B. 51. The last sole propri 
: : Prietory c is. or 
Firm called Timber Traders and the aaa ‘of seit Aolcaited by 


bearng Registrat 
‘ T.M.B. truck (JK 
over to Rs. 80,000. 





e~ al 
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ne concern which took a lease of Compartment of 29 Rajwar in 1963 
the oe 73,477-94 NP. The amount was deposited with the Punjab 
Me ional Bank Ltd., under FDR 54/63 dated 19th January, 1963. 


B. 52. There was still one more concern in which this group was 
a partner, having a half share. This was the Firm run under the name 
Haji Ghulam Nabi Ghulam Rasool. This Firm had 4 trucks registered 
in its name, 3 Chevrolet Trucks of 1947 model (J & K 4632, 4723 and 
4724) and one Studebaker Truck (J & K 6288) of 1956 model purchased 
by the Firm in 1957. Having regard to the age of Chevrolet Trucks 
which were purchased for Rs. 14,100/- from the Jammu and Kashmir 
Transport Department in 1957 I am putting no value of these trucks ° 
though they are being used. The Studebaker Truck, however, I con- ° 
sider, has some market value which I estimate at Rs. 4,800/- and the . 
half share of the family in this asset would be Rs. 2,400. The total of 
these investments in business of Bakhshi Ghulam Nabi and his sons 
comes to Rs. 4,52,040/-. 


B. 53. (5) Movable property —Vehicles etc.—Besides the above 
head of the assets, two of the sons of Bakhshi Ghulam Nabi—Moham- 
mad Yusuf and Abdul Kayoom had obtained by purchase two vehicles, 
the first a Land Master of model 1957 (J & K 6013) and the other a Fiat 
car of 1963 model (JK-A 3838). The Land Master has been valued 
by the Government at Rs. 4,000 and this is supported by the affidavit of 
Deputy Traffic Controller of Operations and I consider this a reasonable 
estimate. The other car a new Fiat has been valued by the Govern- 
ment at Rs. 13,360/- which was the controlled price that was paid. The 
total of these two items is Rs. 17,360/-. 


B. 54. (6) Movable Property—Cash Bank Balances, Deposits 
and Securities etc-—The next head of assets consists of cash, Bank 
balances, deposits and shares. In 1959 Bakhshi Mohammad Yusuf. 
the eldest son of Bakhshi Ghulam Nabi applied for and obtained an 
allotment of Rs. 1,000/- equity shares of the Free Wheels India, Ltd., 
Delhi. The paid up value of each share which is its face value is 
Rs. 100/-. The total amount thus invested in these shares is Rs. 1,00,000/-. 
Mohammad Yusuf had besides taken out 3 policies insuring his own 
life with the Life Insurance Corporation of India (Srinagar) for Rupees 


-20,000/-, Rs. 15,000/- and Rs. 25,000/- respectively. The total premia 


paid upto October, 1963 in respect of these 8 policies was Rs. 327-63 NP 
(vide affidavit of the Manager of the Life Insurance Corporaticn, 
Srinagar). The next son Ghulam Hussain also held three policies on his 
own life with the Life Insurance Corporation, Srinagar for Rs. 10,000/-. 
Rs. 20,000/- and Rs. 20,000/- respectively and the total premia paid 
The October, 1963 on these three policies is Rs. 3,009-75 NP (vide 
ae ). The next son Nazeer Ahmed insured his life under two policies 
he securing Rs. 2,000/- and Rs. 10,000/- and the total premia paid on 
ee two policies upto October, 1963 was Rs. 2,716-95 NP. The next 
ae fod Kayoom had three policies, two for Rs. 10,000/- and one 
Re. 3 9 20,000/- and the total premia paid up to October, 1963 was 
for R 15-58 NP. The last son Mohammad Shafi held a single policy 
0 S. 20,000/- on his life and the premium paid on this policy upto 


aera 1963 was Rs, 287-20 NP. The total value of the shares and’ 


© premia paid on the several policies comes to Rs. 1,10,257-11 NP. 


[ 6&8 j 
B. 55. The six heads of assets of Bakhshi Ghulam Nabi an 
his sons total Rs. 23,91,859)-. 


BAKHSHI AL] MOHAMMAD 
BRANCH Ii 


B. 56. 1 shall next take up Bakhshi Ali Mohammad another 
brother of Bakhshi Ghulam Mohammad. He appears to have been the 
least affluent among the brothers. His assets consisted so far as known 
of only of a residential house and some motor vehicles. The first a 
residential house owned by him at Zaldagar, Srinagar and the other 
the furniture and fittings attached to this house. The land on which the 
house was constructed of an extent of about 4,000 Sq. Ft. was purchased 
by him in 1950 under a registered deed dated 23-2-2007 for Rs. 500/- 
(vide Document 139 in Allegation 1). Ali Mohammad constructed g 
building on the site for his residence and according to the declaration 
as regards the value of this house made by him for the purpose of an 
Insurance Policy that he took against fire from the Ruby General [p- 
surance Co., Srinagar was Rs. 50,000/- bringing total of the land and 
buildings to Rs. 50,500/-. Bakhshi Ali Mohammad has put into this 
building certain fittings and furniture which according to the value 
declared by him for the fire policy which he took out was Rs. 5,000/-, 
(Policy No. 256132) 


B. 57. Ali Mohammad had registered in his name four vehicles, 
a Chevrolet Truck of model 1948 (J & K 3508), a Chevrolet Car model 
1938 (J & K 116) and an Austin Car (J & K 2673) which also was ad- 
mittedly very old and the Government had valued these three items at 
about Rs. 18,000/-. On my suggestion, however, this valuation was 
dropped and these three vehicles were treated as having no value. Be- 
seides Bakhshi Ali Mohammad ‘owned a Land Master 1957 model 
(J & K 6670) which after allowing for depreciation at the rate suggested 


by me has been valued at Rs. 4,000/- ider thi i ar 
if not below the market price, : : I peepee! (Ps valuation ie 


B. 58. The total value of all these items comes to Rs. 59,500/-. 


BAKHSHI WAL] MOHAMMAD AND HIS FAMILY 
BRANCH [vy 


B. 59. Bakhshi Wali Mohammad 3 

the brother of the res 

Pondent next younger to Bakhshi Aj; was I 
His assets fall under 4 heads ne: Ali Mohammad who is now dea 


(1) residential buildings 
8 coer) buildings 
residential and commercial p] 
(4) investments in his business. ae and 
I shall take these in that order 


B. 60 (1) Residential Buildings. —Bakhshi 


i i amir Ahmed so 
of Bakhshi Wali Mohammad purchased at an early Zamir e 


date (sale deed 20! 


3 
yy 


SS OVER 


SERA ESN, 


fo SRE SS aE TE TET lS ST 
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available) a land with some constructions on it at Seria Safa Kadal, 
eager. As the price for which the land was bought is not known, 
fein omitting it out of consideration. On the land a building was cons- 
tructed and it had in its fittings and furniture. The building as well as the 
furniture were insured against fire with the Ruby General Insurance 
Co., (Policy, No. 225176) and in the declaration accompanying the pro- 
posal, the building was’ valued at Rs. 70,000/- and the furniture and 
fittings at Rs. 10,000- and this is the value which has been covered by 
the insurance. Mst. Fatimah Banoo wife of Bakhshi Wali Mohammad: 
purchased a plot of land at Wattal Kadal, Srinagar in 1950 for Rs. 105/- 
(vide sale deeds Documents 158 and 159 in Allegation 1). A building 
was constructed on this plot which was a little over 5,000 Sq. Ft. and 
this building was insured against fire with the Ruby General Insurance 
Co., (Policy No. 241337) for Rs. 45,000/-. I, therefore, accept the 
value of the land and the buildings at Rs. 45,105/-. These two exhaust 
the residential properties of this family and they total Rs. 1,25,105. 


B. 61. (2) Commercial Buildings —The, Commercial buildings 
of this branch consist of a building housing a Saw Mill and Machinery 
at Safa Kadal, Srinagar. The land was purchased under 3 documents 
(Documents 160 to 162 in Allegation 1) on 22nd June, 1956 for Rs. 15,216. 
The buildings together with the machinery installed therein have been 
valued by Zamir Ahmed, in whose name the land was purchased and 
the building constructed at Rs. 1,00,000/- while making declaration for 
effecting a fire policy with Ruby General Insurance Co., Srinagar (vide 
Policy No. 225175). The total value of the land and the commercial 
buildings which has been put on it has been estimated by the Government 
at Rs. 1,15,216/- which I accept. 


B. 62. (3) Vacant Plots of Land fit for Building —I next proceed 
to consider the plots of vacant land held by this branch. They consist 
of 3 items, one standing in the name of Zamir Ahmed and the other two 
in the joint names of Zamir Ahmed and his younger brother Nazir - 
Ahmed. The first item of property which stands in the name of Zamir 
Ahmed is a plot of 1 kanal and 19 marlas at Chandora, Baramulla. 
The registered deed of sale (Document 163 in Allegation 1) bears date 

th November, 1963—a date beyond October, 1963—which is the date 
fixed for the ascertainment of the value of these assets. However, it is 
©und on a reference to the recitals in the deed that the consideration was 
Paid in September, 1963 when the document was also executed, though 
It Was presented for registration sometime later. I am, therefore, taking 
the value of this land into account in estimating the total value of the 


Properties of the branch in October, 1963. The consideration paid 
Or the sale was Rs, 400]-. 


B. 63. The other 2 items are land at Ferozpora, Baramulla of 


an extent of 8 kanals and 19 marlas for Rs. 2,042/- (vide Document 164 
In Allegation 1) and the other a piece of land at Chandora, Baramulla of 
aa €xtent of 9 kanals and 1 marla purchased on 20th August, 1963 for 
tke 3,074. I find from the sale deed in respect of Ferozpora porperty 
ae 1t was purchased On 27th November, 1963 and the document also 
whee that consideration was to be paid only at the date of execution 

Ich was November, 1963. In view of that date being later than 


ff 70-] 


Oct ber, 1963 I am omitting this item from consideration. These 
ae of the 2 items of land held at Chandora comes to Rs. EL ange 


B. 64, (4) Investments in Business.—The business Investme 
of this branch consists of a single item. It is the capital Contributed 
to the Fair Deal Motors, Srinagar of which Fatima Banoo, the Widow 
of Bakhshi Wali Mohammad was a partner with an 8% share. 
capital contributed by the lady as seen from the ledger page No, 2 Fr 
the capital account of the Firm (vide Document 167 in Allegation ) 


js Rs. 40,000/-. 


B. 65. (5) Movable Properties—Vehicles ° etc.—Bakhshi Wali Y 
Mohammad had 2 vehicles registered in his name a 1950 model Willys 7 
Jeep Registered as J & K 5000 and a 1944 model Willys Jeep but as these 
were old vehicles, I have not taken any amount as their value but ex. 
cluded them altogether from consideration. 


B. 66. The total value of the buildings residential and the 


commercial, vacant plots of land and investments in business of Walj 
Mohammad’s branch which have been set out earlier, total Rs. .2,83,795, 


BAKHSHI ABDUL MAJID AND HIS FAMILY 
BRANCH Vv 





B-67. Bakhshi Abdul Majid is the next brother whose assets 
have now to be computed. From the figures it would be seen that 
Bakhshi Abdul Majid and his family own and possess the largest wealth 
out of all these several branches. ‘The total assets amounting to over 
Rupees 63 lakhs at the most Conservative estimate, valuing the buildings 
and sites in crowded and fashionable business localities in Srinagar 


rchased by him in ¢ : ; at . 
ae srt a In the early 50s at their purchase price. These fall 


; B-68. (1) Residential Buildin NEED es --Gie cad ane. the 
residential buildings of the family. All Sap ge ES macttes uaate 
this head stand in the name of Bakhshi Abdul Majid ape they are 3 in 
number. The first is what is called Sharma Niwas at Sonawar, Srinaga!- 
L ( ‘ ; mstruc- 
flon on it, was purchased under a registered Geet aa ae } 
(Document 169 in Allegation 1) for Rs. 20 000/-.. The buildings on the 
site were remodelled and reconstructed and the value of the building! 
ation in connecti i i "insur ains 
fire taken out from the Union Gia cycles Societs “Oalhi is 
Rs. 35,000/- (vide fire Policy No. W516i" Corn atine= the value © 
the land alone under the deed of purchase at Rs "10 060/- and of the 
building at Rs. 35,000/- as Per the ploicy, the total value of the enti? 
property comes to Rs, 45,000/-. . : ‘ 


B-69. The second item of Property is a house at Sonawar Bagh 
purchased from one Dr. Rameshwar Lal under a registered deed date 


[AS] 


95th September, 1959 for Rs. 2,547/- (vide Document 170 in Allegation 
1), The last ‘tem is a land with some buildings on it at the Bund in 
Srinagar of an extent of 4 kanals and 8 marlas purchased for Rs. 51,532/-. 
The registered sale deed (Document 171 in Allegation 1) bears date 
5th October, 1964. Though, however, the document was executed in 
October, 1964 and had, therefore, to be left out of account as being 
beyond October, 1963 I agree with the learned counsel for the Govern- 
ment that this is an Item which has to be taken into account, because 
the recitals in the documents show that the consideration was paid by two 
cheques which were issued on 20th July, 1963 and 26th September, 1963 
and thus the entire consideration was paid before October, 1963. The 
total of these 3 items of residential buildings comes to Rs. 99,079/-. 


B-70. (2) Commercial Buildings :—The second head of the assets 
are commercial buildings. There are 7 items and every one stands in the 
name of Bakhshi Abdul Majid. The first item is Amresh Cinema on the 
Residency Road, Srinagar. ‘The Amresh as well as the Regal Cinema 
which is the next item were purhased for Rs. 1,50,000/- under a regis- 
tered deed dated 9-8-2007 (1950). The Amresh Cinema was recons- 
tructed on this site. I estimate the value of the land—apart from the 
value of the buildings constructed in October, 1963 at Rs. 75,000/- which 
is very much less than the value of land in Srinagar as disclosed by the 
sale deeds filed in the several allegations. So far as the value of the 
buildings is concerned, there could not be much dispute about it because 
the value which has been put by the Government is based upon the value 
assigned to it by Bakhshi Abdul Majid himself when effecting an insu- 
rance against fire of the buildings together with the fixtures therein with 
the Union Cooperative Insurance Society, Delhi (Policy No. 11524). 
The building has been valued by Bakhshi Abdul Majid in his policy at 
Rs. 4,00,000/-, the electric fittings and machinery at Rs. 45,000/- and the 
furniture at Rs. 25,000/- and the sanitary fittings at Rs. 5,000/-, making 
in all a total of Rs. 4,75,000/-. This together with the value of the land 
which I have taken at Rs. 75,000/- would make the value of the entire 
Property at Rs. 5,50,000/-. 


B-71, The second item of property is the other Cinema “Regal” 
also on the Residency Road, Srinagar. It would be apparent racga echat 
i been stated earlier that this Cinema has been constructed on the 
ad purchased under deed of sale (Document 172). As the value of 
aes land has been taken into account in arriving at the value of the 
fitti em. 1 am ignoring it here. This building as well as the machinery, 
Abd: a M, d furniture in it have also been insured and as per what Bakhshi 
No a : ajid has himself declared as their value when taking out policy 

- 155861036 with the New India Assurance Co., Srinagar as follows :— 


Buildings 3 .. Rs 1,75,000/- 
Furniture 2. DRS. 30,000/- 
Electric fittings : lS 65,000/- 


making in all Rs, 2,70,000/- for this item. 


again ees The 3rd item of property consists of buildings and garages 
stin oa Residency Road, Srinagar purChased on 17-4-2008(1951) under 
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istered sale deed which has been filed as Document 174 jy 
eo th. Eee evaton recited in the deed is Rs, 50,CCO/. on 
with the stamps and registration charges borne by the vendee cong F 
Rs. 51,571/-. Though the value of the property in Srinagar and in i 
Residency Road area particularly has increased by nearly ten time 
between 1950-51 and 1963, the Government in their Statement have 
valued it at the price at which the land has been brought 12 years before 
and so Ihave not thought it necessary to modify the figure, 


_B-73. Similar is the case with a set of shops and flats Construe. 
ted by Bakhshi Abdul Majid on property purchased under Documen; 
174 at Lambert Lane by the side of the Residency Road, The value of 


the buildings constructed by him as per the value declared in the insurance 


-policy taken out by him against fire with-the Union Cooperative Insy. 
nae Scaicty, Delhi (Policies 1525 and 11523) is Rs. 10,00,000/-. The 
sanitary fittings have separately been valued and insured with the same 
Society for Rs. 75,000/-, making a total in respect of this item of 
Rs. 10,75,000/-. 


B-74. The next item was a show room building adjoining the 
Regal Cinema on the Residency Road built on Property purchased under 
document 17]. Leaving the land, the building has been valued. by 
Bakhshi Abdul Majid at Rs. 1,00,000/- in a policy against fire which he 
took from the UCI Society Ltd., Delhi (vide Policy No. 3783). 


.._ B-75. Another set of buildings Constructed by Bakhshi Abdul 
Majid on property Purchased under Documents 171 and 174 consists 
of a Hotel called Hotel Pamposh. The value of the buildings as per 
ne, Policies taken out by Bakhshi Abdul Majid himself is Rs. 20,00,000/- 

end the Sanitary fittings in the building have _ been separ 
rately insured for Rs, 4,75,000/- (vide policies Nos. 1529, 1519, 1122, 1524 
and 1522 of the Union Cooperative Society, Delhi)] On this property 


ieee mPa, Bakhshi Abdul Majid has taken 4 loan by mortgaging 


tate Financial Corporation of Rs. 8,00,000/-. Besides 

One Be also a hypothecation with J&K Bank under which on 10th 

vdctag eee Bakhshi Abdul Majid owed the Bank Rs. 6,12,345/: 

. ccucting the amount of this Mortgage and charge the next value of this 
Item comes to Rs. 10,62,655/-. 


B-76. Besides Bakhshi Abd + d 
L ul Majid Constructed a godown an 

cert f : 
ee oe near Amrish Cinema out of the land purchased undet 


he value of 1] build; : olicy 
effected by Bakhshi Abdul Ness ecg ane No- 


11510). The total value of al] these 7 items comes to Rs. 31,27,226/-. 


B-77, (3) Vacant Plots of Land Fiz iene The 3rd 
head of the assets are, as usual ploty or ee, pee te ld either for resi 
dential or commercial purposes, The first item among them are plots 
of land purchased in January, 1963 under 6 deeds BE le (Documents 
Nos. 179 to 184) in the village of Asthal near the Boulevard. Of these: 

the Propriety of 4 sales js impugned in Allegation 2 while there is 20 

challenge of that nature in *egard to the other two, ‘The total extent 





~e 
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of land covered by these sales is about 18 kanals and 10 marlas and the 
Crice paid for them according to the sale deeds, is about Rs. 62,000/- 
Pincluding stamps and registration charges). Though the Government 
have valued this property at Rs. 92,500/- based upon the market value 
as disclosed by another sale in the vicinity, I have held in dealing with the 
charge in relation to four of these purchases in Allegation 2 that the sales 
had not been proved to be at an under-value. Iam, therefore, valuing 
this item at Rs. 62,000/- only. 


B-78. In addition Bakhshi Abdul Majid ‘is admittedly in 
possession of an additional extent of 26 kanals and 8 marlas of land 
contiguous to that purchased in January, 1963 besides 4 kanals. and 9 
marlas of land which has been entered in the revenue records as grave- 
yard land. 


B-79. The case of the Government is that Bakhshi Abdul Majid 
trespassed upon lands contiguous to and adjoining those which he 
purchased and brought them under his effective possession and 
enjoyment. The facts in relation to this are set out by me when 
discussing Allegation 3 which deals with the charge in relation 
to this encroachment. © The precise point of time when the 
encroachment took place is not clear from the revenue records 
but we have the admission of Bakhshi Abdul Majid in his reply 
to Allegation 3 in which after denying that there were encroachments, 
he claims that they were lands whose possession was voluntarily handed- 
over to him by his vendors on the footing that these were included in 
their sales. On this basis he claims rightful ownership of these plots. 
I would, therefore, be justified in proceeding on the footing that he 
had reduced this extent of land into his possession before October, 1963. 
Valuing this land at Rs. 2,000/- per kanal—which is the average price 
yielded by his regular sales, the value of this 30 kanals 17 marlas of land 
would be Rs. 61,700/-. 


B-80. I need only add that I have not taken into acccunt the 

19 + covered by the water channels whose total comes to 34 kanals and 

x marlas which have admittedly been filled up by Bakhshi Abdul 

we on the evidence adduced by the Government, it was not clear that 

t he up was completed and the bed of the canals was sufficiently raised 
© become firm land by October, 1963. 


Mst viene Besides Abdul Majid purchased in the name of his wife 
guou aqsooda Begum 85 kanals and 6 marlas of land in Asthal, centi- 
a ee own purchases. The total value of these lands as per their 

s (including stamp and_ registration charges) comes to awe 


Rs. 1,35,000/- ; ae jout 
eeds ee I might add that these lands were acquired under 


, Tleeatinn which the propriety or legality of 17 are challenged a 
Block pare The next item in this group is a plot of land No. 27 in 


Ment on 2 in Gandhi Nagar which was allotted to him by the Govern- 
Ge ye Oth March, 1961. The plot is of an extent of one thousand 
Rs, 12 oon (75x120 Ft) and has been valued by the Government at 

, -, this being the average price fetched when similar plots in the 


forts] | 









: tioned in June, 1961, though the Price char ede 
Cee lee at 185 in Allegation 1) was only Rs, 2,000/. bute” 
this amount has not been paid (see Midpaeen ma 04 3 v Alp ocePting the | 
value of the plot at Rs. 12,000/- based on Documen n Allegation 12 
-83. The next item is a plot at Delhi at Green Park Purchaseg | 
apee ee a Be eines Housing and 5 onstruction Coy, ita 
“by a registered deed of sale on 16th April, 1908 o1 .. 3,36,919.59 
(vide copy of the deed Document 186 in Allegation da rhis Plot has 
been purchased for the purpose of constructing a Cinema eatre on it. 


B-84. There was also a purchase made by Magqsooda Beg : 
from the Yuvarani Sahiba of property in the same locality as that Covered 
by her other purchases of 51 kanals and 9 marlas of land for Rs, 74,769). 
(vide Document 207 in Allegation 1). 


: B-85. Bakhshi Abdul Majid and Bakhshi Bashir Ahmed Jointly 
Purchased under a registered deed dated 30th January, 1959 land at 
Mathura Road, New Delhi (vide Document 187 in Allegation 1) for 


UP Considerably yet I am computing its value'in 1963 on the basis of the 
“Price paid in 1959, 


B-86. Aftab Anwar minor son of Bakhshi Abdul Majid. was 
allotted land at Bonumsar Srinagar of 


S € evidence in relation to the value also. I might 
State here that this Value of Rs, sty, Per kanal has been questioned on 
ighest bidder at the auction owned peoperty next 
up for auction, the Special value and advantages 
d to the high price paid. This, how- 
Next lower and other bids by others who did 
tly. In any event, I am satisfied that 

© anything less than Rs. 5,000 per kanal. 
B. 87. The Market Value of the or fore, be 
taken at Rs. 10,000, 2€ total value Teese ge eae 
come to Rs, 7,42, 604, « ems would, 


B.88, (4) Lhuestments m Business +7, ae he assets 
Consists of business investments. Bakhshi ae Bee NS: 
in Kathua Motors, Jammu (vide Partnership deed- gaan 232-b in 
Allegation | ji c Per cent share in that Firm and 
as secn from the affidavit of the Manager of that concern, his capital in 

48 on 30th September, 1963 wa : 
has been there from Ist of J 


ever, cannot €Xplain the 


s Rs. 50,000. This ane : 
hen under the award of 


[4 


Mr. J..N. Bhat the interest of the family in Kathua Motors, Jammu was 
allotted to Bakhshi Abdul Majid. 


B-89, J & K Automobile Ltd., Jammu is a private limited 
company converted from a proprictory concern. Bakhshi Abdul Majid 
was a share holder in this Company holding in his name 250 shares of 
Rs. 100/+- each at the total value of Rs. 25,000 (vide true copies of share 
certificates, Document 129 in Allegation 1). 


B-90. Feroze and Co., of which since Ist of January, 1961 
Bakhshi Abdul Majid was the sole proprietor was the registcred owner 
of 5 motor vehicles. Out of these 1 am omitting out of consideration 
2 Chevrolet Trucks J & K 3928 and 1859 as not having any value owing 
their age but 3 other vehicles are worth at least Rs. 18,400, two. being 
‘Studebaker Trucks (J & K 4167 and 4254) of 1955 model and the third 
‘a Willys Jeep of 1961 model. This value bas been arrived at on my 
suggestion by allowing the necessary amounts of depreciation. Besides 
Feroze and Co., had a sum of Rs. 1,000 with the National Grindlay Bank 
Ltd., Srinagar and the deposit receipt (FDR No. 304 dated 6th August, 
1954) has been lodged with the Forest Department of the Jammu and 
Kashmir State as security. 


: B-91. Bakhshi Abdul Majid was also a partner with a half share 
in Kashmir Motors. This Firm owned an Ambassador Car J & K-A 2324 
purchased in 1962. The Government have valued Majid’s half share 


at Rs. 6,000 allowing for depreciation and I consider the price suggested 
teasonable. 


-B-92. Mst. Maqsooda Begum was a Dircctor besides being a 
share holder of J & K Automobile Ltd., Jammu already referred to. 
€ was the registered holder of 750 shares of Rs. 100 cach, cf a total 


value of Rs. 75,000 as seen from the true cepies of the shaic certificates 
(Document 209 in Allegation 1). 


B-93. The total of this head “business investments’ comcs to 
Rs. 1,75,400, 


B-94, (5) Movable property-vehicles, Furniture etc.1- Ie Sth bleed 

¢ assets Consists of movable property vehicles, fixtures and furnitures. 
akhshi Abdul Majid resides at Miskeen Bagh which is an cvacuce 

eet under lease to him. The fixtures and house-hold gecds at 
ae residence have been valucd kybim at Rs. 2,C0,CCC cs per Lisstetcrcrt 
dj en taking out Policy No. 1530 in the Unicn Cooperative Insurance 
ciety, New Delhi in which ke kas insued them against fire cte. (Vide 
Ccument 212 in Allegation 1). 


The f B96. Reference has already been made to the Pempesh Hotel. 
ave svnatures Invi. /-the carpets, the telephone equipment and crockery 
Sosist fen insured by Abdul Majid with the Union Cooperative Insurance 
“New Delhi for Rs, 4,10,000 under 4 policies (Policy No, 3776 
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mber, 1963 is in respect of the carpets and its val 
ea “70,000. Imported laminated sheets and glassware wis 
insured for Rs. 40,000 under policy No. 7 Pe equipme: 
and utensils were insured sy ae ee i os eats jaa whi 
he equiprnent packed in 9 cases t ises Wer 
edhe Rs, 50,000 ac Policy No. 1560), Bakhshi Abdul Majid had 
also a Chevrolet petrol tanker of 1954 model bearing No. J&K 3736, 
This vehicle was purchased from the Transport Department in 1962 fo, 
Rs. 7,000 and I accept the valuation of Rs. 6,000 which the Government 
have put on this item, 


al 
y 
SRS eae 


2 B-96. For his own use Bakhshi Abdul Majid had a Bentley Car 
(JK A 2) which has been valued by the Government at Rs. 13,000, ] am 
accepting this value because though the Car is an old one, the same has 
‘been acquired in exchange from Harry Hedou for an Ambassador of 
1961 model. Bakhshi Abdul Majid has besides a Chevrolet Truck of 
1959 model. Its purchase Price when new was Rs. 22 thousand odd. 
But having regard to its age, the Government have valued it Rs. 12,000 
which I accept as resonable. He had also a Mercedes Benz Car of 
1957 model bearing registration No. JKA 5132. On the basis of the value 
put ona Mercedes Car of this age by Bakhshi Bashir Ahmed who owns a 
similar vehicle the Government have estimated it at Rs. 40,000 and I 
accept it. He had also a Standard Car of 1962 model bearing Registra- 
tion No. JKA 2478, After allowing for depreciation of Rs. 3,000 from 
its original purchase price, the Government have valued it at Rs. 10,000 
In October, 1963 and J consider this estimate as fair. Besides these, 
Bakhshi Abdul Majid also owned a Pontiac Car of 1950 model bearing 
registration No. JKA 2605 which he purchased in 1962 and a Chevrolet 
Car 1952 model bearing JKA 3046. In view of their age, however, 
the Government at my suggestion have agreed not to put any value on these 


October though I consider that they are worth quite an amount in 





B-97. Bakh hi jid’s wi i 
an Ambassador Conia Majid S wife Maqsooda Begum purchased 


é d ] . i . 2 n 
Insured for comprehensive sis ie OK A a) The vehicle hase 


been estimated by the assured is Rs. 19 
It by the Government and as it is based 
I accept it, The tota 
Rs. 7,03,000, 


1000 which is the value put on 
ae on the Owner’s own valuation, 
Of the assets under this 5th head comes to 


B-98, (6) Cash deposits in Banks . ; head of 

assets relate to deposits in Banks and ea Me a tifed Cone 

» Srinagar n which Bakhshi Abdul Majid has an account the 

balance Standing to his Credit in October 1963 y Rs. 11,120 (vide 

Statement of account of the Bank, ocument 217 in All ration 1), ag 

the same Bank he had also a fixed €Posit in which ectrding to the 

Bank statement of accounts (Document 224) the amount standing to his 

credit in October, 1963 was Rs. 1,81,689.97 NP. With the same Bank 
at its office in Bombay, Bakhshi Abdul Maj 


. eau sit on 
7th October, 1963 Rs. 70,000 (Document 282 A! ae 


~ 


Cae] 
- B-99. Next we come to the shares held by him. He had :— 


(1) 600 shares of Rs. 10 each in the 
Imperial Tobacco Co., which he 
obtained on_ transfer from the 
R. Investment Co., Ltd., London 
for te : 


os Ag Rs. 6,306 « 
(copy of transfer deed, Document 218). 


(2) 100 equity shares (scrip No.s 1001 
to 2000) of Rs. 100 each in Free 
Wheels (India) Ltd., New Delhi .. Rs. 1,00,000 


(3) A further 100 equity shares of 
Rs. 100 each (scrip No.s 11603 
to 11702) (In regard to both 
these see Document 219) a Rs. 10,000 


(4) 100 shares of Rs. 10 each (shares 
scrip No.s 30001 to 31000) in Forgins 
Private Ltd., Delhi (vide Document 


No. 221) Rs. 10,000 


(5) 120 equity shares of Rs. 100 each on 
on which Rs. 50 only has been 
paid, covered by two certificates 
1453 and 1454 for 60 shares each 
in Globe Motors Ltd., New Delhi 


(vide Document 222) .. Rs. 6,000 


(6) 100 equity shares of Rs. 100 each 
(share certificate Document 223) 
in the United India Periodical Ltd., 


Delhi Rs. — 10,000 


Total of the amount 
invested in shares Rs. +1,42,300 


B-100. Lastly a sum of Rs. 451,000 had been paid to him as an 
advance to the Pearl Mechanical Engineering and Foundry Works 
Rachiana for enabling the purchase of 2400 spindless valued at over 
CG. 500,000 (vide the affidavit of Jagdesh Lal Dehal, Directcr of the 


Abani Meg exhuast the items standing in the name of Bakhshi 


B- ‘ ; me 
Majid res é Coming to Mst. Maqsooda Begum she like Bakhshi Abdul 


and th xed deposit with the Unitcd Commercial Bank, Srinagar 
(Vide oe amount to her credit in October, 1953 was Rs. 1,01,878-60 NP. 
9cument 226 Bank’s extract of the account). With the Central 
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: 28 ich_the lady had an account, the balance stand} 
pane of Ene oe a 5723. With M/s Kellsons of Cannaught Circus 
New Delhi there was a sum of Rs. 51,197 due 2 ee is a Joan (vide thei; 
statement of account Document 227). She like rg pivsband had 129 
equity shares of the face value of Rs. 100 on — s. 50 was Paid j 
Globe Motor Delhi--- Rs. 6,000 (vide share certi lcate, Document 226), 


B102.° We next go to Bakhshi Anwar Aftab son of Bakhshi 
‘Abdul Majid. In fixed deposit with the United Commercial] Bank, 
Srinagar he had, as per the statement of the account of the Bank (Docu- 
ment 230 in Allegation 1) the same amount as her mother namely Rg, 
Rs, 1,01,878-60 NP. Like his father he also held in his name 1000 shares 
of Rs. 10 cach in Forgin Private Ltd., Delhi (share certificate copy Docu- 
ment 229) value Rs. 10,000, 


B-103, Bakhshi Parwaiz Ahmed another son of Bakhbsi Abdul 
Majid had an identical type of asset namely fixed deposit in U. Co., 
Bank Srinagar for Rs. 1,01,878-60 NP (Bank statement of account, 
Document 230) and 1000 shares of Rs. 10 each in Forgin Private Ltd,, 
Delhi (copy share certificate, Document 231) Rs. 10,000. 


- B-104. The last son of Bakhshi Abdul Majid, Munir Abmed 
had also the same amounts in the same shape namely a fixed deposit in 
the UnCo.,. Bank for Rs. 1,01,878-60 NP and 1,000 shares of Forgins 
Private Litd., Delhi for Rs, 10,000 (vide Documents 230 and 232), 


B-105. Miss Amina daughter of Bakhshi Abdul Majid had the 
same items and the same amounts as her brothers-a fixed deposit for 
Rs. | 01,878-60 NP in the United Commercial Bank and 1,000 shares in 
Forgins Private Ltd., Delhi for Rs. 10,000 (Documents ibid i 


B-106. The last child of Bakhshi Abdul Majid Miss Hanna had also 

a aed deposit es United Commercia] Bank fo. Rs. 1,01,878-60 NP. 
Re Lee rnment have included this last item also a among the assets 
of Bakhshi Abdul Majid’s family. They would nernially be justifieda 
doing’ so. What, however, Thave to consider in terms of the Notification 


: aoe mine 
are “the assets of the Individuals whose names have been set out in 
Part “A” of Schedule I. e Fam 


i <A» Th ily of Bakhshi Abdul Majid as set 
out in Part “A” takes in only of Bakhshj Abdul Majid and his wife; 3 sons 
clude Miss ‘anna, possibly by inadver- 
Tam not entitled to take the assets 0 


oate . “Om 
L i therefor itting it fro 
this computation, ore, I am omitting 


B-107. The total of al] these i, ; d shares 
comes to Rs, 14,68, ALT, ese items, Bank balances an 


- B-1D8. The total Value of the six heads of assets of the family 
of which Bakhshi Abdul Majid was the head ponies Rs. 63,15,716. 
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BAKHSHI ABDUL HAMID AND HIS FAMILY 


BRANCH VI 


-B-109. Bakhshi Abdul Hamid is the next~brother of Bakhshi 
Ghulam Mohammad, the value of whose assets has to be computed. 
These fall under 4 heads :— : on 


(1) Residential buildings 
" (2) Vacant plots : 
(3) Movable including vehicles, and 
(4) Cash, Bank balances, shares and deposit. 


B-110. (1) Residential Buildings :—Under a decd cf sale dated 
22nd July, 1958 (Document 240 in allegation 1) Bakhshi Abcul Hamid 
purchased for Rs. 5,000 from one Dr. Soni a plot of land with a small 
building on it at Sonawar Bagh, Srinagar, the property being known as 
Shangrela. Subsequently other lands contiguous to it were purchased 
for Rs. 25,432 and then another also adjacent to it was purchased from 
Ghulam Hussain son of Subhan Bhat for Rs. 10,000. Structures were 
erected using the entire land and they were insured with the New India 
Assurance Co., Ltd., Srinagar under several policies. 


(1) for Rs. 2,32,000 covering the building and the furniture 
etc. and another policy ; 


(2) for Rs. 40,000/- on the building itself, making a total of 
Rs. 2,72,000/- as the insured value of the buildings. The total value 
of the land and buildings comes to Rs. 3,12,432, valuing the land 
in 1963 at its purchase price in 1958. 


B-111. The second item of residential 
branch was a building in Safa Kadal Srinagar. 
a plot purchased as early as July, 1956 in the joint names of Bakhshi 
Abdul Hamid’s wife Mst. Sitarah Begum and 3 of his sons, Faiz Ahmed, 
Zahoor Ahmed and Farooq Ahmed. The buildings and the furniture 
without: taking into account the land on which the Luildings stand, have 
been valued at Rs. 70,000 in the insurance policy taken out with New 
India Assurance Co., Ltd., Srinagar (Document 173 in Allegation 1), 


he total value of the Residential buildings with the furniture in chem 
Comes ‘to Rs. 3,82,432. 


propexty belonging to this 
This was constructed on 


B-112. 
next to vacant 


(2) Vacant plots of land fit for Building purposes:— Corwirg 
‘tems, one in the 


plots of land owned by this branch, these consist of two 
ft name of Bakhshi Abdul Hamid of 23 kanals and 17 marlas 
a dand at Ferozpora, Tehsil Baramulla, purchased under a registered 
hoe dated 20th June, 1963 (copy of deed, Document 242 in Allegation 1) 
i Re 15,804. The other consists of two purchases made in the name 
a _Sitarah Begum the wife of Bakhshi‘Abdul Hamid. Land at Barso 
@ sil Pulwama was purchased from Mst. Mukhti on 24th April, 1963 

PY of deed Document 243 in Allegation 1) for Rs. 6,082 and another 
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oe ; from t | 

i xtent at Parimpora was purchased m tWo peal 

of a eae Ohl Me ae deed dated 2ist April, 195 . 

= 1,537 The total of these two items of vacant plots Comes ty 
. 3 , 


Rs, 23,423. 


ies- Vehi -—Bakhshi Abdu [Ha 
: Movable properties Vehicles ete.— Bak u !Hamig 
leat te ee ie Car registered in his name Purchaseq 
oe 1962 for Rs. 13,500. This has been valued by Governmen, 
ay Ren o00 in October, 1963, a figure which I consider reasonable, 
a : ? 


m114. (4) Cashin Banks :—As per the Statement of account fur. 

ished uate te K Bank Ltd., Srinagar, Bakhshi Abdul Hamig had 

oe aed in the Bank a sum of Rs. 24,130 on 9th October, 1963 (Vide 
Document 246 in Allegation 1). 


B-115. The total of the assets of this group of which Bakhshi 
Abdul Hamid was the head being the total of the 4 heads set out earlier 
comes to Rs. 4,41,985, 


BAKHSHI ABDUL RASHID AND HIS FAMILY 
BRANCH vir 


B. 116, We next come to the branch of Bakhshi Abdul Rashid, 
maternal cousin of Bakhshi Ghulam Mohammad. Here as in the 
branch of Bakhshi Abdul Hamid, the assets fall under 4 heads :-— 


(1) Residential buildings with their furniture 
(2) Vacant building sites 


(3) Investments in business, and 
(4) Movables including Vehicles 


B. 117, (1) FResiden ial Buildings, —The residential buildings 
Ingle building, built On plots of lan 
the Government to his son Ghulam. 
in the Jawahar Nagar Extension 


_B, 118, The building Constructed on the Ist four plots has 
been insured against fire etc, with the Oriental Fire and General Insu- 


550) ha utd» Stinagar under Policy No, 2099 ide Document 
250) for Rs. 4,00,000/- y /F/619 (vide 


B. 119, On the basis of the average market rice disclosed by 
actual sales of plots in the area at the date of the ailsimeat: I find ee 
the minimum price of building land is Re. 1/- per Sq, Ft, (vide the sale 
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iisted in Document 29 in Allegation 12). On this basis the value of the 
aad allotted to Bakhshi Abdul Rashid and his son and daugher would 


be: 


"No. of plot Extent, Market 
price. 
No. 42 Jawahar Nagar 79 x 80 14220 Sq. Ft. Rs. 14,220]- 
No. 43 and 44 Jawahar Nagar. 80 x 180 28800 Sq. Ft. Rs. 28,800/- 
No. 28 Jawahar Nagar 80 x 120 9600 Sa. Ft. Rs. 9,600/- 
No. 4.N.D. 4 kanals 21600 Sq. Ft. Rs. 21,600/- 


Total Rs. 74,220/- 


B. 120. The land and the buildings I, therefore, cstimate at 
Rs. 4,74,220/-. 


B. 121. (2) Vacant Plots—The members of this branch own 
residential and commercial plots acquired by them. Bakhshi Abdul 
Rashid was allotted plots Nos. 38 and 39 at Gandhi Nagar, Jammu 
on 24th November, 1961, each plot being of the size of 75’ x 120’. The 
-value of the plot as the average price at the auction as per document 
No. 24 already referred to in Allegation 12 would on the date of the 
allotment be Rs. 24,000/-. 


B. 122. Besides Bakhshi Abdul Rashid also obtained by pur- 
chase a piece of land 2 kanals and. 10 marlas in extent at Gupkar, Sri- 
nagar for Rs. 8,716-50 NP (vide sale deed Document 252). 


B. 123. His son Ghulam Jeelani had obtzined by allotment 
from Government Nazool land of an extent of 8 kanals and 5 marlas 
at B.C. Road, Jammu on 6th April, 1961 for coramercial purposes 
namely for erecting a petrol pump. The premium charged for this land 
under the Government order of April, 1961 which granted the lease to 
him was Rs, 8,250/- at Rs. 1,000/- per kanal. It is the case of the Go- 
vernment that apart from the market value of the land the preraium 
usually charged for land in this locality, which is specially suited for 
petrol pumps being on the highway between Jammu and Srinagar is 
Rs. 5,000/- per kanal and have cited the instance of one Sital Singh 
to whom another site was leased with the premium being fixed at this 

Sure. It is no doubt true that the files do support the Government 
as regards the premium demanded from Sital Singh. I, however, find 
a the files, a note of the Deputy Commissioner, Jammu dated June, 
196] 4n which he states that the usual premium charged for petrol pumps 
i this area was Rs. 4,000/- per kanal. In the circumstances I consider 
that the site should be valued at Rs. 4,000/- per kanal—which would 
or far though possibly it errs in favour of the respondent. The value 

© site would be Rs. 33,000/- (vide Allegation 10). 


& eeeae Ghulam Jeelani had also another petrol pump granted 


the Government of an extent of 6 kanals and 8 matrlas, the 
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2 d out of the land granted under lease to Nedous Hotel, 
pet ees ee craated without charging any premium. The Govern. 
ment have valued this property at Rs. 50,000/- based upon what another 
property fetched at an auction. I, however, consider that the sum of 
Rs. 5,000/- per kanal would be a fair estimate of the premium and that 
ought to have been charged for the site. Computing on this basis, J 
would estimate the 6 kanals and 8 marlas at Rs. 32,000/- only (vide 
Allegation 9). The total of these plots held by this group would come 


to Rs. 97,716/-. 


B. 125. (3) Investment in Business—Bakhshi Abdul Rashid 
was also shown as a partner in Fair Deal Motors, Srinagar with a 15% 
share. The capital ledger of the Firm (vide ledger No. 4 of 1963) shows 
that he had invested in the concern Rs. 1,00,000/-. 


B. 126. (4) Movables including Vehicles—In 1963 Ghulam 
Jeelani purchased a Fiat Car (JK A 3636) for Rs. 13,000/-. 


B. 127. The total of the assets under these 4 heads comes to 
Rs. 6,84,936. 


BAKHSHI GHULAM AHMED AND HIS FAMILY 
BRANCH VUI 


B. 128. The next branch to be considered is that of Ghulam 
Ahmed, cousin of the respondent and brother of Bakhshi Abdul Rashid. 
It consists of two members, himself and his wife. Ghulam Ahmed owned 
a house at Sonawar Bagh, Srinagar. The land was part of a property 
purchased from Mrs. Chatterjee in February, 1955 in the name of 
Ghulam Nabi for Rs. 20,000/- and thereafter the several branches of 
the family constructed separate residences for themselves on this land. 
When the family broke up at the end of 1960 a declaration was made and 
registered regarding the separate ownership of the land and the buildings 
erected by each branch (vide Document 56 in Allegation 1). This was 
later confirmed and a division by metes and bounds was effected by a 
registered deed executed in 1961 (vide Document 31 in Allegation 8). 
Under this partition Ghulam Ahmed obtained as his share 5 kanals 19 
marlas and 62 Sy. Ft. of land with the house standing thereon. 


B. 129. No doubt the Government have valued the land at 
Rs. 50,000/- even at the date of purchase, but for reasons which I have 
set out when dealing with Allegation 7, I have held that Rs. 20,000/- was 
not an unfair price. On the basis of this figure for the entire land, the 
value of the proportionate share allotted to Ghulam Ahmed would come 
to Rs. 2,750/-. The value of the building as per Bakhshi Ghulam 
Abmec.’s own declaration (Document 258 in Allegation 1) when he made 
an application to ESSO for a dealership in their oil products was 
Rs. 80,000/-. The Government have relied on this in support of their 
estimate of the value of this property and I consider they are justified in 








— 
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eine so. As, however, it is possible that in this valuation, Bakhshi 
Ghulam Hussain meant to include the value of the land, I am not adding 
it to the declared value. 


B. 130. (2) Plots of Vacant Land Fit for Building purposes :— 
This branch also owned certain plots of vacant land. They consisted of 
2 items which stood in the names of Ghulam Ahmed and his wife res- 
pectively. Ghulam Ahmed obtained by purchase an extent of 18 kanals 
and 11 marlas of land at Dhrangbal in Tehsi! Pulwama under 3 registered 
deeds of sale, all dated 18th May, 1961 (Documents 261 to 263 in Allega- 
tion 1) for Rs. 12,388/-. The other item of property is a plot of land at 
Harwan in Tehsil Khas purchased under a deed of sale (Document 264 
in Allegation 1) dated 14th February, 1962 for Rs. 5,077/-. The total 
purchase price of these two items comes to Rs. 17,465/-. 


B. 131. (3) Movable Property—Vehicles etc.—Bakhshi Ghulam 
Ahmed had a Lambretta Scooter (JK A 2124) purchased new on 2nd 
August, 1962. After allowing for depreciation the Government have 
valued this item at Rs. 2,500 which I accept. 


_B. 132. (4) Investments in Business—Bakhshi Ghulam Ahmed 
had lent moneys to Fair Deal Motors and as per the kkdger of Fair Deal 
Motors (ledger page 115 vide Document 265 in Allegation 1) his credit 
balance in October, 1963 was Rs. 15,579/-. Besides he in his declaration 
‘which he made to ESSO in connection with his application for dealership 

-stated that-he had cash in hand in November, 1962 to the extent of 
Rs. 75,000/-. The Government are justified in taking this into account 
in computing the wealth of this branch. 


B. 133. The total of these 4 items of this group comes to 
Rs. 1,90,544/-. 4g 


BAKHSHI GHULAM HUSSAIN AND HIS FAMILY 
BRANCH 1X 


B. 134. The last branch in part “A” is that of Bakhshi Ghulam 
Hussain, cousin of the respondent and his family and the assets of this 
branch consist of properties under 5 heads :— 


- B. 135. (1) Residential Buildings:—Bakhshi Ghulam Hussain 
was'the owner of 4 such buildings and they were (1) a house at Chandi- 
ate Tehsil Baramulla, The value of the building constructed on it by 
A ulam Hussain was as per the policy taken out with the New India 
jonas Co., Srinagar against fire was Rs. 15,000 and the furniture 
ee was valued in the same policy at Rs. 4,000, making in all 
s. 19,000 (vide Policy No. 158590615). As the price for which the 


aed had been purchased is not known, the sale deeds not being available 
€ value ofthe land has been ignored. 


= hi B. 136. The second item is a house constructed on the land 
Purchased under a deed dated 29th April, 1958 at Tengapora, Srinagar. 
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; ; ‘lable no account has been taken of the value of 
a Hee eeecion Erected on it has been valued at Rs, 75,000 
the : 


; licy taken out against fire on-this building (Poljc 
No a Peete of the Now India Insurance Co., Srinagar.) y 


. The 3rd item is a land_ together with some buildings 

ean Kadal, Srinagar purchased in October, 1963 for Rs, 51,060 
eae a sale deed (Document 318 in Allegation 1). The Government 
Rave valued this property at Rs. 51,000 being the price paid for it ay 


recited in the deed. 


B. 138. The last item is a piece of land with a building thereoy. >» 
purchased at Gogjibagh, Srinagar from one M. Kartar Singh on the 14th ait 
of August, 1963 for Rs. 90,000/-. The house has been. reconstructed 
and without taking into account the value of the land, the Government 

_ have estimated the value of the property at Rs. 1,65,000. This being the 
amount for which the building has been insured against fire with the 
New India Assurance Co., Srinagar (vide Fire Policy No. 158590652), 
The same policy also covers against fire the furniture in the building which 
has been separately valued for Rs. 50,000, giving in all a total value 
of Rs. 2,15,000. The insurance policy covering these 4 items of pro- 
perties are to be found set out in document 173 in Allegation 1. The 
total value of these 4 items is Rs. 3,60,000. 


B. 139. (2) Commercial Buildings —The commercial buildings 
which form the next head consists of single item—a Saw Mill, Workshop, 
Storage Godown etc. which has been valued by Bakhshi Ghulam Hussain 
at Rs. 90,000 when effecting a policy against fire with the New India 
Assurance Co., Srinagar (Policy No. 15859614). 


B. 140. (3) Vacant Plots fit for Residential and Commercial A 


Building purposes.—There were six such plots of land, 5 of which stood | 


in the name of Bakhshi Ghulam Hussain himself and the other in the 
names of his wife and sons jointly. These are :— 


(1) an extent of 1608 Sq. Ft. at Tengapora acquired by purchase 
from Khaliq Ganai and Mst. Zooni ide: 3 registered 
sale deeds (Documents 319 to 321 in Allegation 1 dated 
22-7:2005, 13-11-2011 and 16-10-1957 respectively). 

€ purciase price was Rs. 200+500-+300 +registration 
charges Rs. 50, total Rs. 1050; pre ane 


(2) a plot of land 14 kanals and 14 marlas in extent at Chandi- 
Jora, Tehsil Baramulla purchased from Aziz Ganai, Moha-, 
mad Ganai, Mohammad Sheikh, Ahad Ganai and Khaliq 
Sheikh under 5 deeds bearing the same date 26th July, 1961 
(Documents 322 to 326 in Allegation 1) for a total consi- 
deration of Rs. 5,223; 


(3) a plot of land 5 kanals and 4 marlas in extent purchased 
from one Gani Lone under deed (Document 327 in Allega- 
tion 1) dated 26th July, 1961 at Ferozpora, Tehsil Bara- 
mulla for Rs, 517; 
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_ (4) 11 kanals and 17 marlas of land at Dhanpora, Tehsil Bara 
mulla purchased from Mst. Azizi under a deed of sale dated 
28th April, 1961;(Document 328) for Rs. 2,042. 


B. 141. Lastly plot No. 113 at Gandhi Nagar in Jammu obtained 
by allotment from the State Government measuring 130’ x 60’ which 


‘pased on the value disclosed by document 24 in Allegation 12 would 


bé worth Rs. 9,000 at the date of the allotment. 


B. 142. We next have a plot of land in Buchwara, Srinagar 
of an extent of 8 kanals and 14 marlas purchased jointly in the names 
of Bakhshi Ghulam Hussain’s wife and his 4 sons under 5 deeds of sale. 
The first of these deeds is dated 13th December, 1956 and under_this 
deed 2 kanals and 2 marlas were purchased for Rs. 5,000. Later 
under 4 deeds dated 19th October, 1962 the balance of the property was 
purchased for Rs. 35,000 odd, making a total purchase price of rupees 
40,512. The total value of the 6 plots, therefore, comes to Rs.58,344. 


B. 143. (4) Investments in Business.—Bakhshi Ghulam Hussain 
was a partner in the Indo-Kashmir Timber Traders entitled toa half 
share. What is here being taken into account are merely :— 


(1) his half share in the security deposit made by the Firm 
with the Forest Department which comes to Rs. 8,172 


(vide J & K Bank FDR 5862 - Rs. 7,299-59 
FDR 10640 9,044-16 
Rs. 16,343-75 
2 
+ 8,172 


2) the value of 2 vehicles owned by the Firm, a Studebaker 

Truck of 1956 model (registration No. J & K 5233) purchased in 1961 

valued at Rs. 3,200, after allowing for depreciation, his half share is 

being taken at Rs. 1,600. The other a Bedford Truck of 1961 model 

(registration No. JK A 337) which has been valued at Rs. 15,000 and 

a uate snare being taken at Rs. 7,500. Total of the three items 
s. 17,272. 


B. 144. (5) Personal Movables including Vehicles —Besides 
these assets Bakhshi Ghulam Hussain had personally 9 vehicles, the total. 
value of which has been estimated by the Government at 
Rs. 1,93,428- 15. Np. The details of these vehicles are :— 


(1) Bedford truck 1963 model (registration No. JK A 3396) 
purchased on 9th July, 1963, purchase price Rs. 32,595. 


(2) A. Fiat Car 1961 model GK A 3233) valued at 
Rs. 11,433-15 NP (after allowing for depreciation). 
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(3) A Studebaker truck 1965 model (J & K 5231) original price 


Rs: 16,346 but after allowing for depreciation valued 
at Rs. 3,200. 


Studebaker truck 1955 model (J. & K 5074) simi- 
© ayn at Rs. 3,200 after allowing for depreciation, 


(5) A Chevrolet truck (J & K 3515) purchased in 1954 and, 
therefore, has been treated as of no vlaue. The whole 
price assumed to be taken up by depreciation. ‘ 


(6) A Willys Jeep 1962 model (JK A 2474) valued at Rs, 12,000. 
This being based upon the value given by the assured -in 
‘a comprehensive policy taken out by him with the New 
India Assurance Co., Srinagar (vide Policy No, 458590124). 


(7) A Bedford truck 1960 model (J & K 9661) valued at 
Rs. 35,000. This again is being based on the value fixed 
by Bakhshi Ghulam Hussain when effecting insurance 
with the New India Assurance Co., of this vehicle (vide 
Policy No. 90646. This policy is dated 28th June, 1962 
and vehicle was valued-at Rs. 36,000. 


(8) Another Bedford truck of 1960 model (IK A 30) valued 
at Rs. 22,000, the same value as given by Bakhshi Ghulam 
Hussain in the policy that he has taken out with the 
Motor and General Finances Delhi on 14th June, 1963 
on this Car (vide Document 173 in Allegation I). 


(9) A T.M.B. truck 1961 model (IKA 418) valued at Rs. 36,000 
again based upon the valuation of the assured in the 
Policy that he took out with the Motor General .Finanees 
Delhi on Ist July, 1963 in respect of this vehiele (vide 
Document 173 in Allegation 1) 


B. 145. The total icles’ ec 
1,53,428-15 NP. otal value of these vehicles comes to Rupees 


= ii 146. The total of the assets of Bakhshi Ghulam Hussain 
ana his family under the 5 heads set out above comes to Rs. 6,79,044, 


to Rs. Wake Ae eae oral Of assets of these nine branches comes 
mentioned ‘in Allegation L pooea atthe figure of 14 crores of =A ed 


B. 148. In making these estimates, J. 

; S, I should add that.as would 

vale Se erect Count only the prices paid for the 

value in Octob. "1963 nd wopetties purchased and not their market 

i in ] ae ane it is hardly necessary to advert to the sharp 

20. after 1! 960. vee Particularly in Urban areas after 1958 and more 

ont eb saw es I should add that it is possible that there are 
nscertain particule ly ere, SOURS, Whitch ff hee tb ibl 

ascertain particularly because the not been possible to 


Tespondent and the other members of 


- A 


— SS 


ria is 


mi 





a 
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his family to whom notices were issued under Rule 6(1)(a) did not file 
replies to the statements and documents in Allegation 1 in which de- 
tails of these assets were set out. There is, however, a greater possibility 
that there might also be other bank acocunts, deposits, loans, shares, 
jewels.and other movable properties of these members which the Govern- 
ment have not been able to ascertain and I believe these might not merely 
cancel any’ debts owing but would work in favour of the. respondent.. 


B. 149. In addition to these tangible assets the several branches 
of this family had flourishing a prosperous businesses, which have also 
to be taken into account if one has to compute fully the assets and 
“pecuniary resources” of the members of the family set out in Part “A” 
of Schedule I. 


.. -°:B, 150, Taking first the family of Bakhshi Ghulam Mohammad, 
his son Bakhshi Bashir Ahmed along with certain of the other members 
of the family was the propreitor of Fair Deal Motors, Srinagar which 
held the agency for T.M.B. Trucks, Lambretta Scooters etc. for Kashmir. 
This business commenced in 1957 and has been continuing ever since. 
From the year 1958 onwards the net profit as per the income tax records 
which are available for the assessment years 1958, 1959 and 1960 works 
out to an average of Rs. 1,50,000 per year. The figures for 1961, 1962 
and 1963 are not available, since it is stated that the assessments have 
not been completed. Taking the annual average profit during 1958- 
1963 at Rs. 1,50,000 per year this would be some indication of profitable 
nature of this business. Computing the purchase value of this business 
even on the basis of 5 times the annual profits, its value in 1963 when 
the respondent ceased to be the Prime Minister would come to Rupees 


- 7,50,000, 


’ B. 151. Bakhshi Bashir Ahmed. was besides the proprietor of 
Nav Bharat Transporters which had a contract with Telcos Jamshedpur 
for “drive away” of their vehicles from Jamshedpur to Srinagar. Before 
proceeding further I have to state that Bakhshi Bashir Ahmed contended 
in the reply which he filed in Allegation 25 that he had nothing to do with 
the firm of Nav Bharat. Transporters and that it was an independent 
concern of some strangers with whom ‘he had no concern. I have, | 
however, ‘found that this story was untrue and that Bakhshi Bashir 
Ahmed was and is the real owner of this concern. It is on the basis of 
this finding that I am inlcuding the value of the business of Nav Bharat 
Fransporters ‘as among ‘the assets of Bakhshi Bashir Ahmed. . The 
€xact profits made by this concern are not available but having regard 
to thé number of vehicles which the firm ‘drives away” I would estimate 
its annual profit at Rs. 20,000. The contract is stillcontinuing. Com- 
HSE purchase, the value of this business would come to 


with B.°152. ° The last‘item-of business to be referred to in connection 
fh this ‘group is the business called the Kashmir. Hotels under which 
ae d Otel: business.at-Srinagar-and Gulmarg of the Nedous Hotel was 
Mera te figure of profit made by this concern up to 1963 when - 
thee Bakhshi entered on the scene is not available and I suspec’ 


ese are withheld by Mst. Yasmin Bakhshi. Nor has she produced 


aes 
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balance sheets of Kashmir Hotels since Ist of November, 
aa on the basis of an investment of Rs. 3,30,000/- made’ 
by Bakhshi Bashir Ahmed in the name of Mst. Yasmin Bakhshi in this 
concern, | would compute the annual profits at Rs. 62,0C0/- and the 
value of the business under which the buildings in which hotels are 
being run have been leased to Mst. Yasmin Bakhskj and her partner for 
a period of 20 years at Rs. 6,00,000/- based on a 10 year purchase, taking 
into account the period of lease. 


B. 153, Pausing here I should make one observation. Techni- 
cally no doubt the partnership consisting of Mst. Yasmin Bakhshi and 
Harry Nedou took over the business of Nedous and Son from Willy 
Nedou only on Ist of November, 1963 and this date is subsequent to 
Bakhshi Ghulam Mohammad ceasing to be the Prime Minister. But 
I have taken this item of asset into account for the reason that the agree- 
ment between Mst. Yasmin Bakhshi and Harry Nedou came into exis- 
tence even prior to 1Sth of June, 1963 when it rested merely on an oral 
agreement and that it was reduced to writing in July, 1963 immediately 
after the Government passed an order reccgnizing the transfer cf Nedovs 
Hotel! to Harry Nedou who in this transacticn admittedly represented 
Mst. Yasmin Bakhshi and obtained a lease of the buildings constituting 
Nedous Hotels at Srinagar and Gulmarg for a pericd of 20 years. It is 
in view of this feature that I have included this item among the assets 
of Mst. Yasmin Bakhshi falling within this group, 


. B. 154. Coming next to Bakhshi Ghulam Nabi, he was partner 
pie aE of concerns in several names which had contracts with 
ghee eer Department in regard to leases of forests for cutting 
Gh ecunglade Tasneem and Co., Ghulam Nabi Ghulam Rasool, 
d Co. Fan Doo wd-Din, Ghulam Nabi Noor-ud-Din and Co., Haji 

anc’ Co., Fair Deal Forest Co., Exceptly possibly Tasneem and Co., the 
rest were earning decent profits and were taking lucrative contracts from 
the Forest Department of the State Government. It was in connection 
with these forest contracts that Bakhshi Ghulam Nabi owns and possesses 
ne Be ced at Pathankote which is the rail head for transporting timber 
a me a State. As the Government have placed no’ material befcre 
aie. G. er to ascertain the contracts which these Firms had with the 
ae ae Bee went or their other businesses. cr as regards their value, 
in pea epcreness the contracts had been performed and other details 
1963 I have ee eee pecunlary value of these businesses in October, 
value into acc scribed any value to them and of course not taken such 
Indore which ae Similar is the case with the Fair Deal Motors 
cluding Ashok TL oe agencies for several types of motor vehicles in 
he been aR Gn 8 for Madhya Pradesh. This must obviously 
Nabi had a 75% share, the cther 244/ nore business Bakhshi Ghualm 
Mr. and Mrs. B. K. Bedi. As the Gapene the share of certain strangers 
with this business has been put'to Rs. 5,00,000/. ther pets in pannection 
been quite a prosperous o~e but as in the case of Ghulam Nabi's f on 

concerns no material has bee placed before me to detach S fores 
value of this business in October, 1963. ped DUDE the Pecumary, 

, 196 Re 
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Bp. 155. The next item of business in which Bakhshi Ghulam 

abi was interested was the Sheraz Cinema ai Srinagar. Here again, 

though the Government have placed before me the value of the theatre 

with furniture and fittings etc. they have net placed any material as 

regards the revenue derived from this theatre fcr the purpose of evaluating 

its value as 4 business. But in this case, he wever, since it Is knewn that 

the cost of construction of Cinema building together with the furniture 

and fittings totals Rs. 9,25,000/- one would not be far wrong if the returns 

from.the business Were assessed at 20% of this investment which would 

come roughly to 18000/- and takirg it at 10 years purchase the value of 

>... the business would come to Rs. 1,80,000/- and Bakhshi Ghulam Nabi’s 

—v share which was 715% would come to Rs. "1,30,000. Putting it at the 
“lowest it would be at least Rs. 1,25,000. 


 B. 156. The next group whose assets in the shape of business 
have to be referred to is Bakhshi Abdul Majid and his family. The 
first item of business of Bakhshi Abdul Majid is Feroze and Co., which 
was originally started in or about 1948 as a family concern in which all 
the members of the family had interest. The business of Fercze and 
Co., as a family concern was terminated on 31st December, 1960 by a 
mutual agreement which ultimately took the form of an award of an 
arbitrator and after Ist of January, 1961 Feroze and Co., became the 
sole property of Bakhshi Abdul Majid. Bakhshi Abdul Majid was 
having contracts for supply to the army which incidentally was the type: 
of business with which the concern originally commenced. This con- 
cern continued its business right beyond October, 1963 and at the end 
of October, 1963 had a credit balance of Rs. 2,691-23 in its current 
account with the United Commercial Bank. The Government have 
not placed before me any material which would enable me to value this — 
business in October, 1963. 


-. B, 157, The next item of business run by Bakhshi Abdul Majid 
were the two Cinemas—Regal and Amrish—which were purchased by 
him in 1950 and then reconstructed with furniture, fittings and equipnent 
being newly put in. Though Bakhshi Abdul Majid was running the 
business of exhibition of films in these theatres, he valued the property 
in his income tax returns under the head property under section 9 of 
the Indian Income Tax Act 1922 and claimed to have been derived from 
* an income of Rs. 29,000 per year as rent and this appears to have 
eee accepted by the Income Tax authorities and his income determined 
aera ingly. This has happened for quite a long time. It does not 

his ‘any argument to show that if he was running the theatres himself, 

his Egat must have been several times the rental which he claimed as 

je. re fe aa from the property. In this connection, I might mention that 
ite. | Bs eke eclaration which Bakhshi Abdul Majid filed on 28th February, 
liehe Here to an invitation to disclose concealed incomes pub- 
wena the Government of India in a Press Communique issued in 
Sicatece 1955 Bakhshi Abdul Majid submitted a voluntary disclosure 
Real SNe (Document 21 in Allegation 1). In ihis he disclosed about 
was’ bring] O-as having been concealed by him earlier and which he 
and Saree inta his account in 1954-55. In regard to the building 
at Rs. 2 Bene of the Regal and Amrish Cinemas he put his investment 
‘ NS. 278,000 as against Rs. 1,50,000 for which the property had 


[ 90 ] 


: in Allegation 1). I believe the rest 
ven Pe ed e000 Gate tase been in fs & Portion 
eae Faenie earned by him during the previous an wi ich hg bad 
not Bctight into account. There can be no doubt ‘ > e ste er, 
1963 which is the date with which we are ovate Can , the nemas 
Were very prosperous businesses, having es y no thew Itor in 
the field except the Laladinon pete: ee a re omer 

ob during the relic agitatio Y, ( 

ey, Be the hesire of considering the value of aye 

their profit yielding capacity in October, 1963. But as to this seni e 

Government have placed no material before me to ccmpute its 2g ue, 

by even adducing evidence’ ag to the Seating capacity of each Tole 
the rates charged for each type of seat and the No. of seats of eac grade 
in the theatre. Except, therefore, noting that there were these 2 assets 
Whose yalue might amount to some considerable figure, I'am unable to 

say.anything more, 


B. 158. The next item of business assets owned by Bakhshi 
Abdul Majid was Kashmir Motors. ‘ This firm included a _ Strange 
partner in one Kh. Ali Shah, besides 3 members of the Bakhshi family, 
Bakhshi Bashir Ahmed, Bakhshi Ghulam Ahmed and Bakhshi Ghulam 
Hussain. This Firm held the dealership agency of Hindustan Motors 
for the Kashmir Province. This continued for about 4 years till 31st 
December, 1960 when in place of Bakhshi Bashir Ahmed and 2-others 
the share of the family was allotted to Bakhshi Abdul Majid in December, 
During the period when Bakhshi Bashir Ahmed was the partner, 

Teturns were filed by the firm for income tax purposes and from these it 
'S seen that during the period of 6 years each of the partners had earned 
S. 22,000 a year. In the absence of any other evidence one might 
safely proceed on the basis that for the years 1962 and 1963 and there- 
after the same rate of profit at least could have been obtained though 
OWing to increase in the price of the vehicles the amount of profit earned 
which is Percentage of the total cost Might be higher. The result of 


these figures is that the share of Bakhshi Abdul Majid in the partnere ; 


ship would be worth Rs. 65,000 per year and even on the basis of 5 years 
purchase the value of the business would come to Rs.F 3,25.000, — 


B-159, The text item of business js that carried on in the name © 
of Kashmir Oil Co. In this Bakhshi Atdy] Majid obtained in the name ° 


of his minor scn Anwar Aftab a slant cf 2 kenals of land for locating a 


_ Fetrol pump at Benamsar, Sriragar. Bakhshi Abdul Majid as guardian - 
O an agreement with the Burmah 


of his son Anwar Aftab entered int 
Shell Co., on the 20th of June, 1962 
by which the land obtained was leased 
month, the Burmah Shell having to e 
The rent, however, was irclusive of tax 
would include the srounc rent payabl 
lease, which was Rs, 20 per marla 
It wouid, therefore, leave Ps. 400 re 
property. As, however. - the lessee had paid Rs. 4,00 
for acquiring the'lease anc &$ this premium has been taken j 
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for estimating the value of the petrol pump site, I do not think it neces-. 
sary to add anything more as the value of the business of the Kashmur. 
Oil Co. ‘ “> Theo. re ee 
B. 160. The next items of business asset of Bakhshi Abdul. Majid 
was Kathua Motors, Jammu. This was a partnership which was com-_ 
posed of Bakhshi Abdul Majid and a stranger Bakhshi Hardut. This, 
partnership was started on 15th August, 1955. They were the sole: 
dealers for M/s Hindustan Motors Calcutta for the Jammu Province. 
Under the arrangement came to in the family at the end of December, 
1960 and reflected in the award ‘of Mr. J. N. Bhat, the interest° of the - 
family which was represented, by Bakhshi Abdul Majid was allotted to 
him solely. Obviously this must have been a very profitable business 
as seen from the statement of account ofthe . firm. with® the United 
Commercial Bank but the Government have led no-evidence and placed 


no material before me to estimate even roughly the value of this busi- 
ness, aa 


B. 161. JK Automobile, Srinagar was the next item of busi- 
ness asset belonging to Bakhshi Abdul Majid. It was started in De- 
cember, 1956 with himself and his wife representing his family and 4 other 
strangers as partners. They were the sole dealers for Leyland vehicles 
and Exide batteries for the Kashmir province of the State. Here again 
the business which has continued right from 1956 up to date must have 
been a very profitable one but I am unable to estimate the value of this 
business by reason of Government not placing any material before me 
for estimating the profits from this business. ‘Within a very short time 
after JK Automobile, Srinagar was started, M/s JK Automobile Jammu 
was commenced in 1957, Here again Bakhshi Abdul Majid and his wife 
with 3 other strangers were the partners of this concern. ~ They. were, 
the sole dealers of Leyland vehicles and Exide batteriés for the Jammu 
province. Owing to the absence of any information or the. material 


regarding profits earned from this business I am unable to estimate the 
value of the business in 1963. ieee 


t B. 162. The Government along with their statement ef: the ease 
in regard to Allegation | filed as appendix 8;.a list of-ficms. which a¢r 
ording to their information which were owned by the members of the 
family of Bakhshi Ghulam Mohammad:set:out: Part.“‘A” of Schedule I 
to the Notification, but in regard to which they had-no information as 
to whether these. concerns were the sole propriety; businessof the mem- 
bers°of the family or were owned by them. in partnership with ‘others 
and:also as regards the nature of the. business done as well as:the-assets 
owned by the said business. Among the businesses: thus. listed. was 
Fair Deal Builders. In regard to this concern, however, BakhshifAbdul 
Majid in the reply that he filedfin Allegation 14.in regard to which he was 


given notice under Rule 6(1)(a)-he stated that he entered: into.a.partner- 


any with Shri Abdul Gani Bhat and others under:the’name.of:M/s Fair 
ra Builders. He added that the deed of partiership was drawn ‘on 
me October, 1959 and the firm. was registered with the Income Tax 

epartment. This fact .is confirmed by: the respondent: himself: in; his 
reply in Allegation. 14‘paragraph 17.: . From this. statement it: appears 


[rs2e 


i i isti 1963 but as the Govern- 
artnership. was subsisting. even up to as t 
antl not been able to ascertain details about this Firm and the 
nature and amount of assets belongirg to it, I am unable to estimate 
the value of this business in 1963., 


B. 163. Besides the above there were as many as 10 firms which 
were floated by Bakhshi Ghulam Mohammad’s family members men=. 
tioned in Part “A” of Schedule I in respect of which the Government. 
been able to ascertain either the names of the partners, the nature. of 
the business, their assets or their profitability. These are :— 


(1) Commercial Finance Corporation, Srinagar 

(2) Wali Mohammad & Sons. . 
(3) Timber Traders 
(4) Ghulam Hussain and Co., 

(5) B.G. Construction, Bombay 

(6) Bakhshi Ali Mohammad. and Co., 

(7) United Motors Services 


(8) Fair Deal Builders regarding which 1 have already com- 
mented when dealing with the assets of Bakhshi Abdul 
Majid. 
~ (9) Ghulam Mohammad Malik and Co., 
(10) Syed and Co., 


B. 164. It would be seen that besides the assets which the 
Government have included in their several: statements in Allegation 

C . 1.44 crores there haye been other businesses, 
five of which alone would appear to be worth Rs. 19,00,000. There 
are Moreover several others which it has not been possible to ascertain 
or evaluate, _In the circumstances [ consider that it would not be 
wrong to estimate the total assets of the members of the family of the 


respondent set out in Part A of Schedule I in October, 1963 at over 
Rs. 1 crore and 60 lakhs eee 


B. 165. I have appended hereto for ready reference a tabular 
Statement settin » Verifiable and verified tangible ae 
; ier. In regard to this Tabular State- 
ment I have to rey i which I have already adverted. 
p chased for residential ane cores 
mem ers of the varidus groups, I have 
rik ~ aunt Only the figures for which they Saree purehased oe 
tte r et value on the date of purchase, though it is obvious-that in 
the case of rome Particularly in the case of the purchases made by 
Abdul Majid in the Residency Road, Srinagar their values havé gone up 
by néarly 10 times. Similar would be the case of the land purchased in 
Sonawar in the name of Ghulam Nabi from Mrs. Mukerjee, I am saying 
this because: the notification requires‘an ascertainment of the- value of 
the assets held by the several] Members of-the family in October, 1963. 


themselves have filed a statement in which they state that they had not 


a, 


sii ie 


eee 


[ have to.add that I have adopted this line, though in dealing with movable 
properties in the shape of the motor vehicles owned by the several 
members I have taken only their depreciated value as in October, 1963 
and in several cases for the same reason have treated them as having 
“no value. Next, in several cases I have omitted from consideration the 
value of the sites of buildings where they have been constructed on.the ~ 
purchased sites (see for instance paragraphs B. 19 page 57, B.20 page 58, 
B. 42 page 63. B.44 page 64, B. 60 page 68, B.111 page 79, B 135, 
age 83, B. 136 page 83 and B. 138 page 84). In estimating 
the value of the fittings and fixtures as well as in ascertaining the value 
of most of the buildings I have ascribed to’them only the values that have 
been put on them by their owners when taking out policies of insurance. 
I am making reference to these features in order to show that the esti- 
mates of the value I have made err, if any, greatly in favour of the res- 
pondent, by reason of the method adopted for valuing the assets. 


B. 166. Lastly I have to add that the Tabular Statement in~ 
cludes only the tangible assets and does not include intangible items as 
the value of running businesses which in the case of 5 regarding which 
alone there was some material, I have held were worth on the whole 


Rs. 19 lakhs. 


; B. 167. 1 shall now proceed with a consideration of the second 
“matter” or question to inquire into which this Commission was cons- 
tituted, : 


[294] 
STATEMENT REGARDING THE ASSETS OF BAKHSH] 
“SET OUT IN’ PART “A” OF SCHEDULE L 


== SC EIEEEERIEEDERE ERIN Ran Ee aEReEaERIERERIRRCEEeteentemeememee 
——-. —— = oe 


: Residential — Gon 
S.No. | Nan E Buildings “Buildings 
. Bakhshi Ghulam Mohammad and : : 
‘ his family GR Ate 7,06,669 7,55 000 f 


2... Bakhshi Ghulam Nabi and his a abasi stcd it + | 
family 2. , Yudters <0 4:27,037 5, 53 1143 


3. Bakhshi Ali Mohammad ae 59,500 
ying Bakhshi Wali Mohammad and his. e, ts 
sie ‘family ‘ ms es 1,25;105- j 1,15,216 
5. Bakhshi Abdul Majid and his tee ee 
family ae 99,079 31,27,226 
6: Bakhshi Abdul Hamid and his ih SOME aeitena 2s 
family i. 380.499" 
7. Bakhshi Abdul Rashid and hig | 
family x 4,74,220 = 
8. Bakhshi Ghulam Ahmed and his 
family 80,000 
9. Bakhshi Ghulam Hussain and his 
family 3,60,000 90,000 
27,14,042 53,40,585 





‘a 
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t 95 4 
GHULAM MOHAMMAD AND THE MEMBERS OF HIS FAMILY 
+O THE NOTIFICATION. 








Vacant Plots Investments Movable pro- Cash and Total 
Building in perty including Bank 
Land Business _ Vehicles etc. Balances 
1,98,691 12,15,138 1,09, 109 4,16,638 34,01,245 
1,32,022 4,52,040 17,360 1,10,257 23,91,859 
59,500 
3,474 40,000 2,83,795 
7,42,604 1,75,400 7,03,000 14,68,417 63,15,726 
23,423 aa 12,000 24,130 4,41,985 
97,716 1,06,000 13,008 6,384,936 
17,465 75,000 2,508 15,579 1,90,544 
58,344 17,272 1,538,428 6,79, 044 
12,73,739 20,74,850 10,10,397 20,35,021 


—_—————____. —— 
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Grand Total .. 1,44,48,634 





REPORT 


PART 11] 


Discussion on Matter or Question (ii) 
Together with 
Findings on Allegations | to 38 
In Schedule II to the Notification 








‘er — BART—Il 
Question (ii) 


1.1. I shall now proceed to deal with the second question 
or “matter” which by the notification I have been called upon 
to-inquire into and report. This reads : — 


“*Whether between October 1947 and October 1563 Bakshi 
» ae Ghulam Mohammad, the members of his family and 
Wiss his other relatives mentioned in Part ‘A’ of the First 
g Schedule heret>, and the relatives of Bakshi Ghulam 
. oe Mohammad and other persons mentioned in Part ‘B’ 
; Of the First Schedule hereto obrained any assets, 
= . pecuniary resources or advantages or other benefits bv 
Z @ Bakshi Ghulam Mohammad abusing the various official 
a eal . positions held by him or by the aforesaid members of 
‘ his family, his other relatives and persons exploiting, 
e. withi his consent, knowledge or connivance, the various 

} ; ee oe official positions held by him. 


bs In making the inquiry into the matters at (ii) above, the 
Pars - Commission shall examine only the allegations set out 
f ; in the Second Schedule hereto”: 


ts, Pausing heré, I-shall indicate a certain anomoly or inconsistency 

» arising Out of the language used here. From the collocation of 

' the two “matters which are to be the subject of enquiry it 

might look as if the answer ‘to thé first matter” having deter- 

“mined the nature and extent of the assets and pecuniary resources: 

of the respondent and of the members of his family etc. 

| mentioned in Part ‘A’ of the First Schedule on two dates separated 
- from éach other by 16 years during which period the respondent 
held the offices of Deputy Prime Minister and Prime Minister, 
= the second “matter” to be inquired into was whether this in- 
| a aise in the amount of the assets and pecuniary resources cf 
ee the family was attributable to items of the abuse of 
power on the part of the respondent listed in Schedule Il and indeed 
wee seems to be the basis 6f Allegation 1 in Schedule “Mawhich 
f ers sense presents in summary from the Government's 
Shots the financial result of allegations 2 to. 33 of that 

(1i) dule,_ But when one looks at the language used in ‘matter 

Me EE h, tefers to the assets, pecuniary resources etc. not merely 
a 6 the members of the ' family mentioned in Part.'A’ but also 
Hares telatives and _ other persons mentioned in part ‘B’ of 
(ii) aes Schedule. The subject or the substance of matter No. 
eae therefore not confind to the same atea or to the same 
and oe 2s are dealt with in question No- (i) and to the acts 
and conduct of or in relation to the persons set out in Part 
of Schedule I, but extends further and includes.also the 
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relatives mentioned in Part ‘B’. I am Pe on out because 
under matter No. (i) no inquiry is contemplated as jragards 
the assets or pecuniary resources of the relatives and other 
persons mentioned in Part ‘B’ of Schedule I eitner in October 
1947 or as they stood in October 1963, though the pecuniary 
advantages obtained by this group between these two dates 


by reason of certain instances of abuse of power ate requited ' 


to be inquired into in the second “matter”. I should, however, 
hasten to point out that this really makes little difference in 
the result because, the allegations in which these other relatives 
listed in Part ‘B’ of Schedule I figure, are only Allegations 12, 
14 and 37 dealing respectively with the allotment of certain 
house sites in Srinagar, and the failure to pay the bills of 
Abdul Gani Bhat for certain constructions, and the allotment 
of a Fiat car out of the State quota. 


12 With these preliminary observations I shall proceed 
to discuss the case of the Government as regards the items 





~< 


of abuse of power on the part of the respondent by which® 


he and the members of his family and the relations mentioned 
in Part ‘A’ and ‘B’ of Schedule I ate stated to have obtained 
pecuniary advantages and determine the extent thereot in those 
cases where 1 hold that an abuse of power has been made 
out. 


13 In recording my findings as regards the first ‘matter’ 
ot question, | have stated that in or about October 1947 the 
tespondent and the members of his family listed in Part ‘A’ 
of Schedule I were altogether aeriving a total income ot about 
Rs 850/- per mensem or thereabouts, and that the tetal immove- 
able property owned by all of them put together coulda not 
have. exceeded Rs. 10,000/-. (See Part IT Paragraph ‘B'). . The 
only business in which most of the members of the family then 
appear to have been engaged in was in dealings in fur which 
was carried on in the name of Bakshi & Co., Srinagar, while 
a couple of them appear +o have been employed in Government 
offices on low Paid jobs This was the answer to first .part of 
the matter No. (i) and i have found that in October 1963 
these same members were definitely proved to have possessed 
senible ippperty ofethe total value of Rs. 1,44,48,634/- whose 

ils. also ave discussed and set i Ta- 
eeepc e are CSS d out, (vide Part II Para 


_14 Shortly stated -“‘matter” No, ii) requires me to 
eee whether between these two dates the respondent and 
Mambe s of his family etc. obtained financial advantages by 
! er on his part in the manner set out in allega- 


ese allegations in 
t notification would 
Per ficture of the relationship 
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; ‘she abuse of power and the acquisition of wealth by 
Se hetoeen are embers of the family which, I take it, is the 
ee object of this inquiry. In view of this, the method 
TaESconOse to adopt in considering “matter” No. (i) is to trace 
fermen most part the history of the family’s fortunes so 
far as the same is gatherable from the documents filed before 
me, and while doing so, deal in their appropriate places and 
contexts with the charges contained in the allegations listed in 
Schedule II. 


1.5 This history ot the fortunes of the groups listed in 
Part ‘A’ falls into three distinct periods. The first comprises 
the period from the beginning of 1848 to 1956. AsI shall show 
presently, this was the period when a firm by name Fetoze 
% Co. which was stated on behalf of the family by Abdul 
Majid—younger brother of the respondent—for effecting supplies 
to the Army, yielded enormous profits and provided tunds for 
the purchase of valuable immovable properties. Among the 
items of property thus acquired were two cinema houses in 
1951 which greatly augmented the income and contributed to 
the affluence of the familv though the income from this item 
does not appear to bave been shared by the other members. 


1.6 The second period was between 1957 to the end 
of 1960. During this period there was considerable diversification 
in the range of the business activities of the several senior 
members of the family. New concerns were started, as subsidiaries 
of Feroze & Co. and some even independently for their own 
benefit by some groups; some were partnerships confined to 
the members of the family and others were partnerships with 
strangers-the family members who were partners doing so on 
behalf of Feroze & Co. The principal lines of business in 
which this expansion took place were agencies for petrol pumps, 
agencies for automobiles and automobile products and accessories, 
and forest contracts. Ihe securing of the agency for Tata 
Locomotive & Engineering Co. in 1957 by Fairdeal Motors, 
Stinagac—a subsidiary of Feroze & Co.—constituted a great 
Step forward and thenceforward this agency was “the main 


‘Money earner for the family, the smanner in which this agency 
was obtained forming one of the principal charges against the 
respondent. = 


1.7 This very expansion, and the disproportion between 
the profit earning capacity of the several businesses, coupled 
with certain other personal factors seem to have brought about 
disharmony in the family and differences between the several 
members which came to a head towards the end of {960 
oer the firm of Feroze & Co. along with its several subsidiaries 
5 pe cisselved by mutual consent and difterent businesses werec 
anes t» the several groups by an amicable arrangemen 

eh was given iegal form by the award of an arbitrator. 
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1 a i m the endof 1960to October 1963 
; 18 Re Espperod roe disruption of _the ay Ease 
Wise ay i aene carried on_ business for its own bene See 
eeite Sule number out of the 37 charges of abuse of power Sno 
oe this period of about three years and these charges 
cae cist part of improper assistance afforded to four 
consist which were very close to the espe en ale, se Bashi 
named his brothers Abdul Majid and Ghulam ne a an ae 
cousin’ Abdul Rashid the last of whom _ besides eing his 


close relation was also the Secretary of the ruling party, the 


National Conference. 


1.9 In view efthis feature, 1 propose when dealing with 
this last period to depart from the chronological Order in 
which I would be dealing with the allegations which relate 
to the first two periods and examine these with reference to 
each group as being at once more convenient and as affording 
a better picture. 


1.10 With these introductory remarks, 1 shall proceed 
to narrate the history of this family from the time when the 
respondent assumed office as the Deputy Prime Minister of 
the State. 


1.11 October 1947 was the time of the tribal raids into 
the Valley and the family doesnot szem to have suffered any 
Joss on that account. The next relevant date is the first haif 
of 1948 when the respondent became the ‘Deputy Prime Minister 
under Sheikh Mohammad Abdullah as the Prime Minister of 
the State. It was at this period that Bakshi Abdul Majid, 
younger brother ot the respondent, made up his mind to enter 
into the Army contract business. : : 


1.12 From February to May 1948 there were admittedly 
negotiations between Abdul Majid (who apears to have been the 
live wire of the family in business matters) and one Mr. P. A, 
Roamer who had even prior thereto been @arrying on business 
as a military contractor by supplying goods to the Army. Abdul 
Majid first. become partner with Roamer in the latter’s business 
of P. A, Roamer & Co. and soon thereafter, the two partners 
Started business in a new name Feroze & Co. and later in another 
name Munshi & Co, : 


_ 1.13) After the accession of Kashmir to India and the 
Stationing of troops with their headquarters at Srinagar in the 
eginning of 1948 the business of supplies to the Army appears 
to have become very ‘lucrative. A large part of the wealth of 
the Tespondent’s family a this period and for quite long time 
thereatter 1S seen to ha. been derived from the profits (disclos- 
ed as well as undisclosed) earnt by a firm which was started 
in or about the muddle of 1948 under the name of Feroze & Co. 
This firm which originally consisted of Bakshi Abdul: Majid and 
t. P, A. Roamer eac with an equal share, was registered on 


dn 
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Ist July, 1948 vide Serial No. 514/10 Entry 7 of Register of 
Firms for the year 1948 which is Document 1 in allegation 18. 
This firm underwent changes to its composition to which I shall 
refer in detail later, but before doing so. it is necessary to 
refer to the circumstances in which Bakshi Abdul Majid and 
Mr. P. A. Roamer were brought together into partnership rela- 
tion. 


1.14 As stated earlier, before this partnership of Feroze 
& Co. was formed in the middle of 1948, though there does not 
appear to have been any deed evidensing it, Bakshi Abdul Majid 
had become a partner with Mr. Roamer in P. A. Roamer & Co. 
the business which the later was till then carrying on as sole 
proprietor. It is the case of the Government that very soon 
after the respondent became the Deputy Prime Minister of the 
State, he abused his power and misused his influence to induce 
Mr. Roamer to take Bakshi Abdul Majid into partnership in the 
military contract business, as a result whereof the partnership 
concern of P. A Roamer & Co. and later Feroze & Co. came 
into existence and this is the subject-matter of Allegation 18. 


1.15 Learned counsel for the Government laid consider- 
able stress on this allegation for the reason that if the Govern- 
ment succeeded in establishing that Mr. P A. Roamer was unduly 
influenced by the respondent to take his brother into partnership 
with him, they would have been in a position to show that the consi- 
derable gains and assets derived from Feroze & Co. which conti- 
nued asa family concern f@pm 1948 to the 3lst December, 1960, 
were attributable directly or indirectly to an abuse of power on 
the part of the respondent. I am, however, not satisfied owing 
to the complete absence of acceptable material that Government 
have established their case. Before, however, recording a finding 


on this allegation, I shall proceed to consider the material placed 
before me. 


1.16 Allegation 18 reads thus: 


“By the abuse and exploitation of the official position 
of Bakshi Ghulam Mohammad Mr. P. A. Roamer who 
held a contract for supplies to the Army, was in- 
duced to take in Bakshi Abdul Majid as his partner 
he (P. A. Roamer) was later on forced to go out 
of the partnership”. : 


It would be seen from the above that ic is made up of two 
Parts which are distinct : 


ere (i) that. the respondent had by abuse and exploitation 
of his official position induced Roamer to take his 
brother Bakshi Abdul Majid as his partner; and 


(2) that later en Roamer was fo:ced to quit the part- 
_ nership. : 


a 
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1.17 After the Government filed the Statement of the 
Case along with the documents and affidavits in support thereof, 
when the matter was taken up for preliminary hearing on 
2!=6-1965 for considering whether any sufficient case had been 
made out by che affidavits and decuments jutifying . the calling 
upon the respondent to submit his answer, L held that the 
affidavits and documents did not support the Government case 
as regards the second ag vi the charer named sagines ae 

as forced to go out of the partnership by 

eens aie on the part of Bakshi Ghulam Mohammad. 
The respondent was, accordingly, required to answer Peete 
first part of the charge and he as well as Abdul Majid to 
whom notice had been given under Rule 6(1)(a) have filed 
replies denying the charge. 


118 The case as regards the first part of the charge 
may best be seen from the following extract from the. affidavit 
of Mr. Roamer on the basis of which notice had issued to 


the respondent. In paragraph 3cf the said affidavit Roamer stated: . 


“Abdul Majid approached me in early summer of 1948 
and requested me to take him as a partner in Army 
contracts business and in this connection he took me 
to the residence of Bakshi Ghulam Mohammad.... 

shri and there the question of partnership. was 
discussed in presence of Bakshi’ Ghulam Mohammad. 
I told Bakshi Abdul Majid that he could join me as 
a partner in tke Army contracts business provided 
he invests sufficient amount of money to run the 
business jointly. Bakshi Abdul Majid told me that 
he had no funds to invest but assured me of all 
possible assistance -. -.......1 refused to take him 
as a partner on these terms”. 


1.19 Then in paragraph 4 of his affidavit he says: 


“After a few days Bakshi Ghulam Mohammad sent me a 
message and I contacted him at his residence where 
Bakshi Abdul Majid was also present. Bakshi Ghulam 
Mohammad told me that in case I would tske Bakshi 
Abdul Maj d as a partner he (Bakshi Ghulam Mohammed) 
would give us all pcssible assistance... .. and would 
see that the business flourishes and stands on a firm 
footing. He also told me that he would use his in- 
fluence and good offices to get army contracts and 
w uld also facilitate supplies to be made by them to 
the Army. In spite of these assurances of Bakshi 
Ghulam Moh-mmad I was reluctant to take. Bakshi 
Akdul Majid as partner without investment but Bakshi 
Ghulam Mohammad insisted and repeated the assurances 
and promises and therefore 1 was induced to accept 
the proposa] of taking Bakshi Abdul Majid as a 

partner”. res 


ee 
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1.20 On. the other hand Abdul Majid in his reply 
states, that far from his attempting to force himself into Roamer’s 
“business, it was really Roamer who tried to induce him 
to join him, and that though he was unwilling to do so at 
first, for the reason that Roamer hal absolutely no working 
capital to run the business, he was later persuaded to agree. 
Mr. Khambata learned counsel for the Government desire 
me to weigh the relative probabili:ies of these rival versions 
and to accept the story spoken to by Roamer as being more 
likely. We further stressed that as Roamer had been in the 
military contract business earlier, and had contacts with the 
army authorities and had experience in the line, compared to 
Abdul Majid who was a newcomer, the probabilities were 
overwhelmingly in tavour of the Government version. I am 
not persuaded that judged even on the basis of probabilities, 
the version of P. A. Roamer is so overwhelmingly convinc- 
ing as demanding acceptance. Abdul Majid as the brother of 
the Deputy Prime Minister of the State, could certainly have 
been sought after for the status, position and prestige that 
tie brought to the firm. Besides, as stated earlier, I do not 


propose to decide these charges on the basis of facts stated 


in affidavits which are not fully supported or borne out by 
unimpeached documentary evid-nce unless the deponents were 
examined, withthe respondent having an opportunity for cross- 
examination. There are admittedly no documents-to support 
the case of the Government, nor was any witness called to subs- 
tantiate the story put forward by Roamer. 


1.21 It was, however, said that Roamer had after swearing 
to the affidavit filed in this allegation, left for Pakistan and 
that his whereabouts were not known. I am not satisfied that. 


if an attempt were made to locate him, it would not have been 


possible to obtain his presence. Besides, since learned counsel 
stated to me on the 4th September i966 that Government 
did not propose to adduce any oral evidence in respect of any 
charge, I take it that this would apply to the charge now under 
consideration as well. I, therefore, hold that Government - heve 
oa been able to establish that there was any impropriety in- 
moved in Abdul Majid and P.A Roamer entering into parner- 
ae either as PA. Roamer & Co or as Feroze & Co. In these 
= mstances, the question ot abuse of power on the part of the 
spondent would hardly arise. 


a page That Abdul Majid and P. A. Roamer became, part: 
Aenea aan Roamer & Co. or in _Feroze & Co, is not 
Ehe cate nue what is denied is that this came about due to 
a Bae eee of Bakahi Gulam Mohammad in the manner 
ae Beene This having been denied, in the absence of 

bi oborative evidence either documentary or oral evidence 


su e 5 fs 
: 5) Cted to ctoss-examination, 1 do not propose to accept 


‘ing ce ene in -the affidavit of Roamer as material for hold- 


e charge established. 
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1.23 The statement of the case as well as the affidavit of 
Roamer mention certain further facts in relation to the manner 
in which Abdul Majid improperly got possession of all the funds 
of the partnership as well as all the firm s books of account and 
as ‘to how Roamer suffered financial ruin by the failure on his 
part to produce the accounts asa result whereof his income-tax 
came to be assessed at a huge figure on the basis of an estimate 
and how subsequently he got some relief by approaching the 
High Court. I am nor, however, concetned to inquire about the 
truth or otherwise of these allegations because they are not 
the subject of the charge as notified. I, therefore, omit them 


from consideration. 


1.24 In the face of this state of the evidence I must 
hold that the charge as contained in Allegation 18 as notified 
is entirely without substance. 


21 I shall not put aside the firm of P A. Roamer 
and Company and deal with Feroze & Co, which as stated 
earlier, originally consisted of two pattners, Mr. P. A Roamer 
and Bakshi Abdul Majid each having a half share. Ihese two 
seem to have started another business in the name of Munshi 


& Co. 


2.2 Very soon after Feroze & Co was formed in 1948 
the partners seem to have become anxious and desirous of 
eliminating all competition in the field for we find that on the 
26th August, 1948 these two pa'tners “of Feroze & Co, and 
Munshi & Co,” entered into a Partnership with two other 
Persons Haji Mohammad Wani and Pandit Sham Lal who had 
been doing business as “contractors of supplies to the military 
stationed and operating within the Valley” (vide Dzscument 
No. 2 in Allegation 18 copy of the Partnership Deed), This 
new partnership was to operate from the Ist September. 1948 
and the parties were to share the profit and loss in equal 
shares, i. e. 25% each. The special position of Bakshi Abdul 
Majd in this venture was recognised by his being appointed 
as the cashier of the partnership, the amount ot capital to be 
contributed by each being directe! to be paid to him, under 
Proper receipts. Bakshi Abdul Majid was to maintain all the 
accounts and to be liable to account for allsums of income 
and expenditure and the Partners were not during the conti- 
nuance of the partnership entitled to do any business of the 
Same nature on theic own account. The duration of this part- 
nership was one year or during the continuance of the military 
Operations in the Kashmir Province Whichever may be earlier.” 
It is not known how long this pattnership enured, but it appears. 
from other documents, that it ceased to be an force long be- 
fore the one year term expired. Es 


2.3 In view of the fact that all the suppliers to the 
army or at least the major suppliers had pooled their 
resources and thus had eliminated competition between them, 
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it stands to reason that the profits derived from Feroze & 
Co. must have been considerable. In fact this is borne out 
by the. fact that for the accounting year 1948 which was the 
calendar year—Abdul Majid returned an income of Rs. 29,971/4|- 
on a_ supply valued at near Rs.ll lakhs and the Income-Tax 
Officer assessed the firm on an income of Rs.33,0u0/-(vide 
Document 16 in Allegation 1). This, however, was only so far 
as licome-lex Officer could find out, forI shall have occasion 
to refer to the voluntary disclosures made later of enormous 
sums which would indicate that the income returned was 
deliberately understated. 


2.4 The next event which happened in Feroze & Co. 
was Mr. P. A. Roamer ceasing to be a partner and this was 
on 26th February, 194) (as seen form Documents 7 and 
8 in Allegation 18, entries in the Register of Firms). It 
is this exit of Mr. P. A. Roamer that was the subject of the 
second part of the charge in Allegation 18 and I have already 
held that there was no evidence in suppert of the charge 
that he went out other than by his own volition. I have to 
add that at a date which is not clear, but which must be at 
or about this time, Munshi & Co. had also come to be 
owned by Abdul Majid—from which also P. A. Roamer went 
out—and becoming as it were a branch of Feroze & Co. (vide 
statement of Abdul Majid to the Income lex Officer in 
relation to the assessment of Feroze & Co. for the account: 
ing year ended December 1948 ). 


2.55 This left Bakshi Abdul Majid as asole proprietor 
of Feroze &Co- Even at this stage he seemsto have been 
carrying on this business on behalf of the entire family con- 
sisting of the several of the groups mentioned in Part ‘A’ of 
Schedule 1. The next step taken in regard to the firm, was 
the admission of Bakshi Mohammad Yusuf son of Ghulam Nabi 
into partnership with him which was on 15th June, 1949 
(vide Documents 7 and 8 in Allegation 18). 


; 2.6 It is not possible to estimate exactly the increase 
in the wealth of the family between the beginning ot 1948 and the 
beginning of 1950 owing to absence of materials During the account- 
ing year 1949 (L. 1.1949 to 31. 12. 1949) the firm returned an in- 
come of Rs. 16,917/4/-in its income-tax return, but the Income-tax 
Officer assessed it on an income of Rs- 22,000/- and for the reasons 
stated already, even this was an underassessment. Then we 
have evidence that im the early parc of 1950 it had attained 
sufficient affluence to purchase a property for Rs. 10,090/- at 
Pahalgam where previously the family owned no property, from 
one Ahmed Shora. It was obviously intended as a summer 
ae for the respondent and the other principal members of 
re family, and within the next two years buildings seem to 
A been constructed on the land which, if one went by 

dul Majid’s statement, must have cost Rs-70,000/- (vide Do- 


cument 21 in Allegation 1 being the voluntary disclosure state- 
ment of Abdul Majid). : 
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is the case of the Government that fraud, coercion 
and sahceenidene was exercised upon the vender Ahmed 
Shora by the respondent to part with. this property and that 
theugh the sale deeds recited a_ total consideration of 
Rs. 10,000/- and of the~same having been Teceived by the 
vendor, in fact no more than Rs, 2,000/- was. paid and that 
the balance of Rs. 8,000/- was never paid This is the subject- 
matter of All2gation 4 and_ before proceding further it is 
necessary to deal with this charge. 


28 Allegations 4 and 5 are connected together in that 
they pertain to the same land which is the subject of the 
two independent charges of misconduct. _ Whereas Allegation 
4 is concerned with the charge ot coercion etc. in acquiring 
the property, Allegation 5 charges the respondent with extend- 
ing the area of the property by encoraching on Government 
and other land and then of effecting a sale of the entire 
property. As in their nature, they are quite distinct besides 
being separated by along interval of time that it would be 
“convenient to deal with them separately. 


2-9 Allegation 4 as notified reads:-- 


“Shri Ahmed Shora was coerced to sell his land situated 

; in Village Mamal (Pahalgam), measuring 14 -kanals 
and 3 marlas, in favour of Bakshi Ghulam Nabi, 
Bakshi Abdul Majid, brothers of Bakshi Ghulam 
Mohammad, and Bakshi Bashir Ahmed S/o Bakshi 
Ghulam Mohammad, by two registered sale deeds 
effected in 1950. This sale was etfected by abuse of 
the official position of Bakshi Ghulam Mohammad 
and by exploitation of his official position by his 
relatives with his connivance”. 


2:10 In view of the terms ot the charge, notice was 
issued under Rule 6 (1) (a) to Bakshi Ghulam Nabi, Bakshi 
Abdul Majid and Bakshi Bashir Ahmed, besides of course to 
the respondent to submit their replies and to make such 
Tepresentations as they desired, in Tespect of the charge. In 
response thereto all of them have filed replies. 


2.11 Before, however, considering theic defence, I shall 
set out the case of the Government which might be thus 
summarised. Ahmed Shora was the owner of land measuring 14 


for Rs, 8,000/-_ which meant that the price of the land then 
was about Rs. 2;000/-per kanal. Having regard to its location, 
just across the river opposite the Club Bakshi Ghulam Mohammed 
desired to purchase this land, and accordingly deputed some 


subordinate cfficers to contact tre owner. They did so, and , 


Ahmed Shora expressed his willingness. to sell 4 kanals provided 
he was give a second-hand truck owned by the Government, 





| 


= 


* 


[ 109 ] 


which were then being sold by them for about Rs. 8.000/... The 
extent of land which the vendee was interested in purchasing 
was then measured and was foundto be 14 kanals and 3 marlas. 
The respcndent desired to purchase the entire extent, and he 
directed an offer to be made to Ahmed Shora of a second-hand 
truck for 4 Kanals and of cash at Rs. 150/-per kanal for the 
excess over 4 Kanals. Ahmed Shora was agreeable, and instruc- 
tions were accordingly given for preparing a sale deed on these 
terms. In pursuance of this arrangement Ahmed Shera was paid 
by the respondent an advance of Rs. 1,500/-. A petition writer 
who had been taken from Srinagar at the instance of the 
respondent to draft the necessary deed. was instructed to 
do so. But the sale deed as drafted, however, provided for 
a cash consideration of Rs. 2,700/- and nothing more for the 
14 kanals odd. At the time the deed was to be executed 
by the vendor, the respondent was present, and just prior to 
execution, the vendor desired the petition writer to read the 
drafc deed, and when he did so, found that there was no 
reference to the sale or delivery of the truck. He thereup- 
on refused to execute the deed. The respondent gt annoyed 
with Shora and tore off the deed which had been prepared 
and Shora returned the Rs. 1,500/- paid to him as advence. 


2.12 Negotiations were, however, restarted on the next day 
for the purchase of the property and Shora ultimately agreed to 
sell the 14 kanals 3 marlas fcr Rs, 10,000/- The petition writer 
thereupon drew up two sale deeds each for a moiety of the 
property for Rs 5,000/- each. The vendees under both the deeds 
were Bakshi Ghulam Nabi, Bakshi Abdul Majid—brothers of 
Bakshi Ghulam Mohammad and his minor son Bakshi Bashir 
Ahmed - described, as being under the guardianship of the 
younser brother Abdul Majid, Each of the deeds recited 
that out of the consideration of Rs. 5,0))/- Shora had recei- 
ed Rs. 4,750/- at the time of its execution, the balance of 
Rs, 250/- being reserved to be received before the Sub- 
egistrar at the time of the registration (vide Documents 5 


-and 6). It is not disputed that the sum reserved was paid 


before the Sub.Registrar. 


_ 2.3 The details of the charges made in respect of 
this transaction are briefly these: 


1. Ahmed Shora was coerced to sell th: property at 
an undervalue. 

2. That though the two sale deeds between. them 
provided for the payment of a_ total consideration 
of Rs, 10,000/- in fact the vendor was paid only 
Bs. 20s and the ocher Rs, 8,000/- was never 
paid. : 


That this sale at an undervalue, and this deprivation 
ef the vendor of Rs, 8,000/-out of the consideration 
even of the price as fixed, was brought about by 
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coercion and undue influence exerted by the respondent 
exploiting his official position. 


2.14 Before the question of coercion raised by the third 
of the points is considered, it is obvious that the Government 
Should establish (a) that the sale was at an undervalue and at 
a price to wnich the vendor did not willingly consent; and 
(b) that out of the consideration of Rs- 10,000/- fixed to be 
paid under the deeds the vendor got only Rs 2,000/- and these 
I shall now proceed to consider. 


2.15 It was urged thet the sale was at an undervalue and 
for this purpose reliance was placed on two circumstances: (1) 
The Statement of a Patwari regarding the value of the land 
in the village (Document 7); and (2) Statement in the affidavit 
of an official of the Transport Department regarding the price 
charged for the sale of Chevrolet trucks by the Department in 
1949-50. Document 7, however, shows that there were no sales 
of land in the village in or about July 1950—the date of the 
relevant transaction and the earliest sale thereafter being in 
1960. It is obvious that no inference can be drawn from this 
regarding the price ruling in July, 1950, As regards the price 
of second-hand trucks sold by the Department Mr Ali Mohammed 
in his affidavic states this as between Rs. 10.000/- and Rs. 12,000/-. 
But in order that this might have any relevance, one should 
have regard to what the vendor himself estimated as the value 
of this vehicle In his affidavit he says—speaking of the abortive 
sele—that he desired to have a used truck which was then being 
sold at Rs. 8,000/- and Rs, 150/-per kanal for land in excess of 
4 kanals, This statement is corroborated by other deponents 
also—as to what he said. By the way, it might be added that this 
would yield a figure of about Rs. 9500/ or roughly Rs 10,000/- 
as the value he put on his property—a sum not below that for 
eh ye sold the property under the two deeds (Documents 

an 


2.16 Besides, this is dependent on the acceptance of the 
story that there was originally a concluded agreement under 
pick Shora was to have a used. truck in addition to about 
vise O/- as the price of the 10 kanals 3 marlas of land (i e. 

anals 3 marlas less 4 kanals). This story of a prior agree- 
Bene which proved abortive because the deed as drawn up 
e Be embody the term regarding the delivery of 
eo 1S stoutly denied by Abdul Majid who has 
eh Bee to the facts set out in the Government’s 
8 ig ase--the others having merely adopted it. Ac- 
Hee a im the Hegotiations for the purchase were on the 

S of the terms set out in Documents 5 and 6, viz. a con- 
veyance for a total cash consideration of Rs. 10,000/ and that 





ee 
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“¢ ; Government besides a petition writer and.a stamp ven- 
seit in view of what I had already decided, 1 am unable 
to accept the truth « these statements in the absence of (a) 
unimpeachable documentary evidence or (b) the deponent being 
orally examined before me, with an opportunity for cross-exami- 
natior by the respondent. As the deponents of these affidavits 
have not been called to the witness box, Government can establish 
their case only by referenc> to documentary evidence and this 
they: have sought to do by relying on a note in a register 
maintained by the petition writer in which he enters copies 
of the deeds which he drafts. The first abortive transac- 
tion is stated to have taken place on 23rd Har 2007—the 
two sale deeds which were actually executed being dated the 
next day-24th Har. In this register whichis called the Docu- 
mentation Register on the margin of the sheet where the 
first of the two deeds executed on the 24th Har is copied are 
to be found (a) the thumb impression of Ahmed Shora crossed 
out; and (b) a little above the crossing, the signature of Abdul 
Majid and over it a statement .n Urdu reading “After the 
document was executed, the vendor did not accept it, there- 
fore it was not completed. Consequently the signatures were 
crossed and got signed by the vendor’. This is relied cn as 
corroborating, if not establishing the story of the infructuous 
transaction. Abdul Majid while admitting his signature, states 
that his signature was taken in token of acceptance of the 
document whose copy was entered in the register, and that this 
signature has been improperly utilised for authenticating the 
endorsement regarding an infructous transaction which he says 
has been interpelated subsequently by the petition writer. 


_ 2,18 As the only piece of documentary evidence relied 
on in this context was the entry in the documentation register 
(Document 4) maintained by V. N. Kichlu, the petition writer, . 
it became necessary to examine whether this document was 
Properly proved. If, of course,it was a Public document within 
Section 74 of the Evidence Act, it would be proved by the 
Production of the document itself. As the writer was not 
called to prove it, it would not be evidence unless it were 
a public document, and en this I felt some doubt. Mr. Khambata 

tew my attention to volume 5 of Judicial Circulars in which 
a resolution of the Council dated llth August, 1904 is set 
ae Under this resolution, deed-writers are required to Main- 
thes a Tegister in which a full copy of the deeds drafted by 
ae a to be written. At the end of the year, these. registers 
aries f deposited in the office of the Registrar and to be 
Thoaee oes the records after signature by the Registrar. 
ee the petition and deed writers are not public officers 
their salaries paid‘ out of public funds, they are enjoined 

Fas ae to do a statutory duty to cepy deeds zafted by them 
ee eaitted the registers being deposited with a public officer. 
are pores: Satisfied that the register (Document 4) is a 
Ocument and hence is properly before me as evidence. 


flee 


not however think it necessary to record a 
ae ede as to whether there was this first ee 
because, assuming that there was_a transaction oe then 
24th Har which proved abortive, Document 4 which is relied 
on as establishing it, does not refer to its terms, for the 
whole point about tbe earlier transaction consists in Ahmed 
Shora having demanded a truck as part of the consideration. 
If this 1s not established, the fact of there having been an 
earlier transaction which admittedly failed to go through, would 
not help the Government. As the endorsement in Document 
4 throws no light on the terms of the first transaction — assuming 
that it took place—this part of the case must be held not proved. 


220 Besides, I entertain grave doubts as to the truth 
of the story as to the first transaction, though it is unnecessary 
to definitely find on it, in view of whatI have stated earlier. 
This doubt arises owing to two circumstances: (1) It is stated 
that the first deed which is said to have been torn to pieces 
by the respondent was engrossed on stamp paper. The stamp 
parer is stated to have been purchased by Ahmed Shora from 
Radha Krishan Kaul, stamp vendor, on 23rd Har 2007 — the 
same person who, by the way, sold Ahmed Shora the Non- 
Judicial stamps for the sale deeds executed on 24th Har. The 
Register of this Stamp Vendor has been filed (Document No. 3) 
and while it shows sale’ of stamps to Ahmed Shora on the 
24th for the two deeds of sale each for Rs, 5,000/-, does not 
record any sale of stamps to Shora on the 23rd. In the afti- 
davit that he filed, he has sought to explain the absence of 
any entry regacding the sale of stamps for the first trans- 
action by saying that in the hurry, he forgot to make the 
entry when he sold the stamps on the earlier date. I do not 
find it easy to accept this explanation. How he was able 
to tally his accounts with scme sales omitted, one finds hard 
to conceive. (2) Again, it is somewhat unusual that the sig- 
nature of an intended executant was taken in the documen- 
tation Tegister before he had executed the document that was 
to be copied into ir. Much Stronger evidence than has _ been 
placed before me would be needed to establish that this ir- 
regularity — for undoubtedly it was an irregularity — did take 
place in the circumstances narrated, Ido not think it necessary 
or useful to dwell any further on this aspect of the case and 
I'can.wind up this part of the case by stating that the ex- 
Istence of a contemplated sale on 23rd. Har 2007 is not estab- 
lished. beyond doubt, nor of course by any means its terms. 


2.21 The first abortive transaction cf the 23rd Har being 
out of the way, the questions arising out of the sale which 
actually took place on the 24th Har are: (1) Was this sale for 
Rs. 10,000/- at an under value ? (2) Has it been proved that the 
vendor was paid enly Rs. 2,000/- out of the sale price ? 

2.22 The first question need not i 
Shora had in his affidavit stated— speak cee 
the 23rd Har—that he stipulated for 


; me long. Ahmed 
Ing of the transaction of 
a truck worth, according 


© 
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to bim, Rs- 8,000/- in addition to Rs. 150/- per kanal for land 
in excess of 4 kanals which meant, as already stated, about 
Rs 9,500/-. Again, while referring to the sale deeds of the 24th 
Har, he does not complain of Rs. 10,0J0/- the price set out in 
it, as an undervalue —his complaint being that he was paid only 
Rs, 2000/- and that the balance of Rs. 8,000/- was not paid to 
him. Thus. apart from there being no evidence of the property 
being worth more than Rs. 10,000/-, we have the fact that the 
ptice was fixed with the free consent of the vendor. 


2.43 In support of the case that Shora was paid only 
Rs. 2,000/- (out of Rs. 10,000/-) there is nothing except the 
affidavit of Alimed Shora, and an officer of Government Mr. 
J. N. Kachru who claims to have been employed by the res- 
pondent, to negotiate the sale. That the latter might have 
been present at the transaction is proved by his attesting the 
sale deeds (Documents 5 and 6). The documentary evidence such 
as it exists is however positively in favour of the full amount 
ot Rs. 10,000/- having been paid. In the first place the recital 
in each of the deeds is that the vendor had been paid 
Rs, 4,750/- by the vendee reserving Rs. 230/- to be paid before 
the Sub-Registrar. As the vendor has executed these deeds, he 
has acknowledged the recitals as true. There would thus be a 
presumption against him and he can rebut its truth only by 
the strongest proof. Besides, it is conceded that at the time of the 
registration, the vendor received the Rs. 230/- under each document 
and there is an endorsement of the Sub Registrar to this effect. 
The endorsement of the Sub-Registrar on each deed further 
tecords: ‘The Vendor has acknowledged the execution and 
completion of the sale deed and has admitted the contents 
thereof word for word as correct and true. He has also ac- 
knowledged to have already received personally a sum of 
Rs, 4,750/- out of the consideration of Rs.5,0JU/-. The remain- 
ing consideration of Rs. 250/- has been paid by the vendee 
to the vendor at the time of registration in my presence”. 
In the face of this solemn record of a public officer, it is idle 
to contend that the full amount of Rs, 10,000/- has not been paid 
to the vendor. If confirmation were needed, we have the affidavit . 
of the Petition writer V. N. Kichlu who drafted the deeds who 
Says: “After the execution of the documents Bakshi Abdul 
ajid gave some money to the vendor Ahmedjoo Shora which 
ned not been counted by me, but in the document I had written 
s. 4,750/- having been paid in each case to the vendor which 
e had in the Presence of the Zaildar Sallar Ghulam Mohammad 
pe and Bakshi Abdul Majid acknowledged to have received”. 


ave no hesitation in holding that the non-payment of the 
Consideration has not been proved. 


2.24 In view of my above conclusions, the third question 
regarding the part attributed to the respondent does not arise 
Alk consideration at all. LThold that the charge contained in’ 
af een 4 is not made out, which would mean that the acquisition 
e* this property was legitimate. : Hast 


je ae 
n that the sale deed from Abed 
as taken in the names of two of the brothers of the 
Seaside Bakshi Ghulam Nabi and Bakshi Abdul Majid as 
well as in the name of his minor son, Bashir | Ahmed, but the 
later documents, which would be considered in connection with 
Allegation 5, appear to indicate that the purchase was either - 
intended for the benefit of Bashir Ahmed who got the entirety 
of the consideration when the property with the house 
constructed upon it was ultimately sold in 1960, or that as 
part of the adjustments or understandings arrived at between 
the members of the family at the end of 1960 when the family 
businesses were dissolved, it was decided that Bashir Ahmed 
should have the benefit of the entire sale proceeds 


3.1 It would be see 


3.2 The Income-tax returns of the Feroze & Co, for 
the accounting year 1950 also disclose considerable income. 
Abdul Majid returned as manager of the firm an income 
of Rs. 19 8L/4/-, but the income-tax officer assessed the income 
at Rs. 24,000/- after examiation of the accounts. Here again 
it is needless to add that the firm was under-assessed by reason 
of deliberate non-disclosure of its income to which I have already 
referred. 


3.3. In ot about November 1959 Abdul Majid purchased 
two cinema theatres each a two-storeyed building known as 
Regal Talkies and Amrish Talkies together with considerable 
other buildings and land for a sum of Rs. 14 lakhs (vide 
Document 172 dated Ist December, 1950 in Allegat'on 1). This 
was followed a few months later by the purchase in his name 
of a neighbouring property consisting of land and buildings for 
a sum of Rs, 50,9'0/- (vide Document 174 dated 20th July, 
1951 in Allegation 1), These purchases seem to have been made 
by Abdul Majid for his own benefit. Evidently they were 
purchased - out of his share of the income disclosed or un- 
disclosed in Feroze and Co. Immediately they were purchased, 
they were run as theatres, but nocwithstanding this, the property 

- is found to have been assessed for income-tax under the 
head Property’ and not as a business as a result of which 
Abdul Majid obtained considerable advantage. 


: 3.4 One of the charges made against respondent is that 
in order to ensure a practical monopoly of custom for these 
two theatres he abused his official position and saw to it that 
no other theatre was licensed in the city of Srinagar. This is 
the subject of the charge in Allegation 21, but .as the main 
portion of that allegation relates to a period much later than 
the purchase and is nearer 1959 and iater, I consider it would 


be convenient to deal with it when I reach that date. 


3.5 The year 1951 saw some further changes in the 
composition of Feroze & Co. On lst April, 1951 Bakshi 
Ghulam Ahmed, a maternal cousin of the respondent and a 
brother of Abdul Rashid was taken into the firm as a partner 








Osta bi sme | 


4 along with him was admitted _to the benefits of the 
an ship Bakshi Bashir Ahmed, minor son of the respondent 
Paeeiced about 17 years having been born on 24-4-1934 who 
ther scribed at this date in several documents as “the adopted 
iS Sof Abdul Majid. Their entry is evidenced by a registered 
eed of partnership which has been marked as Document 14 
in Allegation |. After reciting that Abdul Majid, Mohammed 
Yusuf, Bashir Abmed and Ghulam Ahmed had agreed to become 
partners (Bashir Ahmed not being shown as a minor in this 

deed) it stated that Abdul Majid was to be the executive 

“@ of the said firm who was authorised to take whatever action 

“# was needed in respect of the business of the firm. Each of 

| these partners was entitled equally to the profit and loss 
(i.e. 25% each) but Abdul Majid was entitled, in addition to 
his share of profits, to a salary of Rs, 200/- per month besides 
travelling and other expeneses. From the recitalsin this document 
about this being the first partnership deed executed, it looks 
as if Feroze & Co. had not been constituted by any formal 
deed up to that date. 


3.6 Durlng the year 195i also the firm appears to have 
done well and though the income returned by Abdul Majid on 
behalf of the firm was 8s. 12,094/1/3, the income actually asses- 
sed by the Income-Tax Officer was Rs. 27,698/-, i. e nearly 
Rs. 4,00C/- over the previous year's figure. Here again it is 
needless to point out that even this assessment discarding the 


' aes was a case of an under-assessment because of non-dis- 
closure. 


3-7 Into the partnership thus constituted were included ~ 
on 12th December, 1952 six other members of the family be- 
longing to different groups—Ghulam Nabi and two more of his 
aie Ghulam Hassan and Mohammad Shaffi; Abdul Rashid; 
mem Mustaffa the husband of the respondent’s sister Begum 

isha and Miss Shamim the minor daughter of the respondent. 


has oe I'am making a reference to these details because it 
a sath Stated in some of the replies filed by the respondent 
ees “pe by his brothers, that being Muslims, there was nothing 
the Go amily relationship between them and that the case of 
SA anment as regards “family. concern” or “family business 
no an introduce concepts and matters which had 
wards th oe in fact. It would be seen that from 1952 on- 
Mee es carly € Jitm ccnsisted of ten partners—Roamer having gone out 

hanes as February 1949—and the partners represented several 
Senting oe in the family -~Bashir Ahmed and his sister repre- 
Sons, Abdul respondent's direct line, Ghulam Nabi and his three 
rother-in-l, Majid himself besides two maternal cousins and a 
all these aw. It is also interesting to note that the address of 
( ocum Several Partners as entered in the Registet of Firms 
Ww ent 7 in Allegation 18) is Miskeen Bagh, Srinagar which 


‘aS the reside g : 
8INg partner of tiie a Abdul Majid who was the mana- 
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3.9 In the accounting year 1952 an attempt appears to 
have been made by Abdul Majid to further conceal his ircome 
by returning only a figure of Rs. 5,275/- as income, but the 
income-tax officer on examination of the accounts assessed him 
on an income of Rs 25,073 -. All this shows that the military 
contract business of Feroze & Co. was extremely lucrative and 
greatly augmented the financial resources and assets ot the family, 


3.10 Pausing here, it would not be out of place to men- 
tion that there are several affidavits filed from different persons 
in support of the charge in Allegation 18 in the course 
of which they have said that they had made supplies 
of considerable value to Abdul Majid to enable him to fulfil 
his contracts to the military authorities but that he tailed and 
even refused to pay them for their supplies and this by taking 
advantage of his relationship with the respondent as his brother. 
I should add that there are allegations of this type by some 
who have filed affidavits which have been included among those 
in support of Allegation 1, besides in affidavits of some more 
who tiled them in response to the notice to general public issued 
under Rule 6(1)(b), I have not referred to these in dealing with 
Allegation 18 or to their details because apart from their not 
being substantiated by oral examination of the deponents they 
do not form any parc of the allegations which alone I have 
to take into account in arriving at my findings. [ must 
say in fairness to the learned counsel for the Government that 
he refrained from making any detailed reference to the facts 
stated in these affidavits at any stage. My purpose, however, 
in mentioning them here is merely to indicate that the very large 
Profits derived by Feroze & Co. in its business of military con- 
tracts might possibly have been due to the failure on the part 
of Abdul Majid to pay his suppliers the amounts due to them 
for his purchases. Otherwise there would be no explanation for 
the enormous amounts ot undisclosed income of the , several 
members of the {amily including Abdul Majid which were not 
brought into the books of Feroze & Co. but which were disclo- 
sed to the Income-Tax authorities under the voluntary disclo- 
sure scheme of 1955, 


3:11 In connection with the assessment of Abdul Majid 
as partner of Feroze & Co for the Accounting year 2009 in 
regard to which he had. as Stated earlier, returned an income 
of Rs- 5,20/- odd, he was examined by the Income-Tax Officer 
on 22-11-1952 who disallowed most of the losses claimed by him 
and assessed him on an income of about Rs, 25,000/- and as will 
be seen from the Voluntary disclosures to which I shall be making 
a reference later, these were §toss under-assessments. In the 
Statement on oath recorded by the Income-Tax Officer (Document 
19 in Allegation 1) Abdul Majid declared that he had been 
working as a military co.tractor for the last five years, that he 
worked in his individu»! capacity from January to the end of 
March 1951 under the 1 ime of Feroze & Co. and that then he 
had taken Mohammed Yusuf, Ghulam Ahmed and Bashir Ahmed 


f uz? 4 


4 ers with him each with an equal share because his financial 
eet aa did not permit him to work single-handed. He added that 
Bashir Ahmed was his adopted son. He asserted that the 
accounts of the firm were complete and that the money for the 
purchase of the property in Residency Road ~Amrish and Regal 
cinemas etc -was taken out of the working capital of Feroze & 
Co. as well as from borrowings from friends and relations and 
that he had paid back these monies during the year 1951. He 
stated that he had received a sum of Rs 28.00/- odd as rent 
from the cinema property purchased by him and as stated earlier 
it was on the basis of these bu Idisg: as being “property” and not 


as “business” that he was assessed (vide Document !8 in Allega- 
tion 1). 


3.12 I will close this account of the state of the family 
at the end of !953 by referring to the balance sheet of 
Feroze & Co. as on 3lst December, 1953 (Document 17 in 
Allegation 1) which is made up after bringing into account 
the previously unaccounted monies which were declared by 
the several members of the family in pursuance of the volun- 
tary disclosure scheme. The capital of Foroze and Co. is shown 
as Rs, 12,00,000/- andthe profit for the year at Rs, 78,670/-. 
On the assets side are shown Rs 48,470/- asa loan outstanding 
with Abdul Majid and a further sum of Rs. 12,000/- with 
Bashir Ahmed. Besides a sum of Rs 4,66,000/- is shown as 
an “Imprest” with Abdul Majid. The capital of Rs 12 lakhs 
is shown to have been contributed by ten members of the 
family of whom Abdul Maiid’s conribution was Rs. 6 lakhs. Bashir 
Ahmed then aged 19 is credited with Rs. 2,00,000/- and his 
minor sister Shamim with Rs. 75,000/-. Mohammed Yusuf son . 
of Ghulam Nabiis credited with Rs 50,000/-, Ghulam Ahmed 
a maternal cousin with 2s. 50,000!-, Ghulam Nabi with Rs. \ 
lakh, Mirza Mustaffa, brother-in-law with Rs. 25,009; . Moham- 
med Shafi son of Ghulam Nabi with Rs 25,000/-, Ghulam 


Hasan son of Ghulam Nabi with Rs. 25,000/-, Abdul Rashid 
with Rs, 50,009/-. 


eh 3 13 These figures would snow that the family had come 
ap s in fairly affluent circumstances within about five years 

the respondent becoming the Deputy Prime Minister. I have 
only to add that the main business of the family still con- 
tinued to 


ae be in military contracts which they had been 
Tying on ever since the beginning of 1948. 


1953 S14 We now pass on to the year 1954. From the end of 
een papacds Abdul Majid and Ghulam Nabi appear to have 
accom i d e look out for the purchase of a suitable residential 
this Be nen for the family. It might be pointed out that upto 
sce eee . while the respondent himself was residing in Govern- 
Abdul atgommodation provided for the Deputy Pr.me Minister, 
Miskeen mae had obtained on lease an evacuee property in 
memb agh and if one went by the addresses given for all the 

pers of the family in the Register of Firms (Document 7 in 
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Allegation 18) relating to the entries regarding the composition 
of Feroze & Co., allthe others appear to have resided with him. 
The property which ultimately they decided to purchase was a 
certain building with an extensive compound in Sonawar, Srinagar 
which went by the name of ‘River View’ cr ‘Chatterji House’. . 
Though the agreement for the purchase of this property was 
concluded in March-April, 1954, owing to legal complications 
to which reference will be made later, the sale deed was 
actually executed only on the lth February, 1955, The 
propriety of the acquisition of this property is challenged by 
the Government and is the subject-matter of Allegation 
7. I consider it would be convenient to deal with the charge 
in relation to the acquisition of this item before proceeding 
further with the histroy of the family, 


3.15 As notified this allegation reads:— 


‘Shrimati S. K. Chatterjee, wife of Shri J. C. Chatterjee, 
owned a 3 storeyed building ona plot of land measuring 
24,151 Sq. Yds, held on lease in Sonawar, Srinagar. On 
her death, her daughter, Shrimati Shyama Rani Muker- 
jee, having not succeeded in her attempts for the rene- 
wa! of the lease, was eventually forced to apply in the 
year 1954, through an attorney, to transfer the lease of 
the property to Bakhshi Ghulam Nabi brother of 
Bakhshi Ghulam Mohammad, The sale deed was effect- 
ed on 29th Magh, 2011 (1954 A D) with respect to 
the said property for a nominal consideration of 
Rs 5,000. 


This sale of land _was secured by exploitation of the posi- 
tion of Bakhshi Ghulam Mohammad as Prime Minister 
and with his connivance’. 


4 nae The facts Necessary to be narrated to appreciate 
the charge contained In this allegation are the following and 
among them I shall first set out matters which are mot in 
controversy: 


_ 3.17 An extent of cver 40 kanals of land in Sonawar, 
Srinagar, on the bank of the river Jhelum was granted in Sep- 
tember, 1o12 on lease by the then Ruler of the State to one 
Mr. li C. Chatterji who was at the time in the State service 
as Director of Archaeology. The lease was later transferred 
to the name of his wife Mrs. Chatterji in§i91s. Mr. Chatterji 
had constructed a residential house on this land which he 
named ‘River View.” The lease was tor a term of 40 years 
and was thus to exp're in September 1952. Long prior to the 
termination of the lease, Mrs. Chatterji then a widow addressed 
in 1949 an appeal to the respondent to have the lease renewed 
for a further period of 5u years and filed along with it an 
application in 1949 to the Revenue Secretary cf the State for 
the said relief. She 1eceived no reply and so she repeated 
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her application in May 1950, but this time to the Cantonment 
Authority, as the land was in a Cantonment area (Document 2). 
This was being processed in the office of the Cantonment 
Authority but no acknowledgement or reply was sent to her. 
Possibly because of this, she _deputed Mr. Mukerji, her son- 
in-law to go to Srinagar personally to straighten out matters. 
Mr. Mukerji came cto Srinagar and met Col. Kak, the Chair- 
man of the Cantonment Authority in June 1950 and returned 
apparently satisfied that he would succeed as seen from his 
letters (vide Document 5 dated 8th June, 1950 and also Docu- 
ment 6 dated 19th June, 1950). After he reached Calcutta, his 
mother-in-law (Mrs. Chatterji) wrote to the Cantonment Autho- 
rity (i.e, Col. Kak thanking him for agreeing to extend the 
lease and referring to certain other matters in connection with 
the property not relevant to the present story. She, however, 
received no formal reply agreeing to the extension, though she 
had complied with a demand made on her for payment of cer- 
tain arrears of ground rent and other charges. It must be men- 
tioned that about this time, the house was in the occupation 
of military authorities under a lease from her on a rent of 
Rs, 350/- per month. : 


3.18 The processing and enquiries in the office of the Can- 
tonment Authority came to an end and the proposal of the officers 
of the department for granting a renewal of the lease of the land for 
a further period of 20 years was approved by the Cantonment 
Board on 13th June, 1951 (Document 10) Apparently because 
this decision was not confirmed by the Headquarters of the 
Cantonment Area, it was not immediately communicated te the 
lady, who by her letter dated i3th August, 1951 (Document 11) 
made enquiries as to the result of her application. She, however, 
got no reply. Then her son-in-law Mr, Mukerji wrote to Col. 
Kak a letter on 23rd November, 1951 (Document 12) requesting 
for information as to whether the renewal had been ordered and 
making a piteous appeal for early favourable orders in view of 
the old age and other circumstances of the lessee. This letter 
was not replied to either and we have no indication as to the 
reason for this silence. This stage of the story which is con- 
cerned with the attempt to get the lease renewed ended with 
the intimation to the lessee and the son-in-law of the fact that 
the lease ot the land had been ordered to be renewed for a 


period of 20 years from 1952, This was on 16th January, 1953 
(vide. Document 13). 


3.19 By the date of this intimation, however, Mrs. 
Chatterji had died which event took place in August, 1952, 
leaving an only daughter Mrs. Mukerji, who obtained a suc- 


neon certificate to the estate of her deceased mother. 


N consequence Mr. Mukerji, while acknowledging the letter 
(Document 13) forwarded the succession certificate {Document 
5) and requested the Cantonment Authority to have the re- 
newed lease made out in the name of his wife (vide Document 
14 dated 27th January, 1953). The Cantonment Authority 


’ 
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Sought the opinion of the Divisional Commissioner Srinagar _as 
to whether this transfer of the lease-hold interest by succession 
could be recognised. The office of the Cantonment Authority 
was meanwhile directed to prepare and submit a Shajra and 
Khasra for the use of the Divisional Commissioner (Document 
16 dated 9th October. 1953) and the mutation was made by the 
concerned clerk on 26th December. 1953 (Document 17). This 
fact, however, was not communicated to Mr. Mukerji and he 
wasignorant of the progress of his application for the recogni- 
tion of his wife as the succcessor of his mother-in-law, 


3:20 We next reach the Stage round which the con- 
troversy in respect of this charge turns. In view of the ab- 
sence of any information from the Contonment Authority re- 
garding his application dated 27th January, 1953 (Document 14) 
which perhaps indicated to Mr. Mukerji the difficulties he would 
have to face if the property was obtained by him, and_possi- 
bly also in view of his desire to dispose of a property which 
he living in Calcutta would have difficulry in managing and 
putting to profitable use, Mukerji appears to have expressed 
to Col. Kak his wish to sell away the property at the best 
Price obtainable. ™n stating this I am ignoring what is stated 
in some of the affidavits, that it was Col. Kak who in order 
to oblige the respondent in acquiring the property, exaggerated 
to Mr. Mukerji the diffi_ulties in obtaining the transfer of the 
lease in favour of his wife, and suggested the sale of the 
Property, as being unsupported by any documentary evidence. 
It is at this stage, that it is stated in the affidavits, that 
the respondent evinced an interest in acquiring the property, 
and asked Col. Kak to arrange for its transfer to his brother 
Ghulam Nabi, but there is no documentary evidence jin support 
of this suggestion which ] therefore reject. What, however. 
_we have on the record is a bower of attorney executed by 
Mrs. Mukerji in favour of one Madhusudan Kak, a close 
relation of Col. Kak dated 9th July, 1953 (Document 43). 
The terms ot this power are somewhat interesting, [t is to 
execute a sale deed Of “River View”, register the same and 
complete the transaction of sale and to receive from the pur- 
chaser Ks. 19,000/- being the price agreed to be paid to’me™ 
i. e- the principal for the purchase of the property. The name 
of the intended purchaser was not, however, specified and Mr, 
Mukerji in the affidavic he has filed states that he did not 
know it either,ror have we any evidence to indicate the iden- 
tity of the ccntemplated purchaser, though from the definite 
figure of Rs. 19,000/- which the agent was directed to receive, 
It is okvious that there was a Known purchaser with whom 
this price had been settled. [he sale contemplated by this 
power of attorney diJ not, however. materialise for reasons 
regarding which again there is no evidence but the power of 
attorney was nevertheless nor formally cancelled, What next 
we have is another p wer of attorney, more than eight months 
Jater, executed by Mrs. Mukerji in’ favour ‘of Capt. J. N, 
Raina (Document 18 dated 17th March S194) oe. ee at 
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3.21 Captain Raina was also a relation of Col. Kak and 
he states in the evidence he gave befor: me that he was induced 
ro accept. the agency by Col. Kak who desired that he should 
act quickly to effect the sale as he was being pressed to do so 
by Mr. Mukerji. With Capt- Raina on the scene, things started 
moving and he apparently immediately concluded a sale to 
Bakshi Ghulam Nabi, brother of the resp ydent In the evidence 
which he gave before me in circumstances to be set out later, 
Cap.Raina stated that he had been approached by Abdul Majid 
who offered to buy the property for Rs. 17,0J0/-, He says that 
he demanded Rs 22.000/- but after negotiation, the price was 
fixed at Rs- 90.000/- and that the sale was to be taken in 
the name of Haji Ghulam Nabi. When these negotiations 
concluded Capt Raina made an application to the Cantoment 
Authority on 12th April, 1954 (Decumert 19) for the transfer 
of the leasehold interest to Ghulam Nabi as the purchaser 
from him under the power of attorney, 





3.22 I shall next refer to certain correspondence bet- 
ween Capt. Raina and Mr, Mokerji. on which considerable 
adverse comment was made by learned counsel for the 
Government and this would show why I issued notice to Capt 
Raina under Section 10 (1) of the Act.* In the first week 
of May 1954 Capt. Raina wrote te Mr. Mukerji (Document 
37) explaining what he had done after receiving the power 
of attorney. [n his letter he said; 


“T have been trying to dispose of the house as per 
your instructions and that of Col. Kak- At present 
the transfer or extension of lease has been stopped 
under the orders of Jammu and Kashmir Govern- 
ment. 1 haye now applied on your behalf to 
the competent authority to permit me to sell the 
property on the land and also allow us the transfer 
of the lease. 1 hope to hear soon from them and 
when I do, I shall inform you accordingly. Mean- 


wails we cannot go any further with regard to 
that”. 


(pr nc DL 


_ *10(1). if at any stage of the inquiry che Commission 
considers it necessary to inquir2 into the conduct of any 
Person or is of opinion that the repute om of any person 
c likely to be prejudicially effected - the ‘quiry, the 

Ommission shall give to that person areisonab opportunity 


of bein h : & ; ‘ ee 
Helene eard in the inquiry and producing evidence in his 


= Provided that nothing in this sub-section shall apply 
en the credit of a witness is being impeached. 
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Mr. Mukerji replied to this on 13th May, 1954 (Docy- 
ment 38) by which he requested Capt. Raina to dispose of 
the property as early as possible and try to get at least 
Rs: 20,000/-. He added that if there was difficulty in selling, 
he would seek the assistance of Bakshi Ghulam Mohammed 
who, he claimed was well known to him. Document ‘49 dated 
20th May, 1954 was Capr. Raina’s reply in which he assured 
Mukerji that he was pursuing the sale transaction vigorously 
and that at that stage it was mot necessary to approach 
Bakshi Ghulam Mohammed regarding which he would write 
later. I shall deal with the comment made by learned counsel] 
for the Government on these lettérs, and particularly on the 


statements made by Capt. Raina in them in their proper + 


place, but shall proceed to complete the narrative. 


3.23 The application of Capt, Raina dated 12th April, 
1954 (Document 19) was acceded to by the Cantonment 
Authority and they wrote to the Sadr-i-Riyasat for according 
sanction (a) to the renewal of the lease for 20 years in 
favour of Mrs. Chatterji, (b) to the recognition of the transfer 
to Mrs. Mukerji by reason of her succession to her deceased 
mother; and (c) to the transfer of the lease frem Mrs. 
Mukerji to Haji Ghu’am Nabi (vide Document 20 dated 2énd - 
May, 1954) after peinting out that transfer of leasehold rights 
were permitted under the Jammu and Kashmir Nazool Land 
Rules 1905 under which the original lease was granted. 


3.24 Meanwhile the Cantonment Act 1924 was extended 
to the State of Jammu and Kashmir by notification under that 
Act on 14th May, 1954, and under its provisions the approval 


of the Army Headquarters had to be obtained for effecting a 4% 


renewal and transfer of lease. The proposal contained in Document 
20 was cccordingly placed before the Army Headquarters and 
the Col, in charge who dealt with it replied (vide Document: 21 
dated 23rd August 1954) asking why the lease should be renewed 
50 as to give the benefit of the renewal to a stranger purchaser, 
and inquiring whether the Cantonment Authority could not use 
the land themselves. It was Col. Kak, the President of the 
Cantonment Authority who replied to it (vide Document 22 
dated 5th September, 1954) and he pointed out that under the 
Nazul Rules the lessee was entitled to a renewal and that the 
right was transferable. Besides he stated that if the renewal 
or transfer was to be refused, they would have to acquire the 
buildings on payment of their market value and that the 
Cantonment Authority had not the large funds that would be 
needed for the purpose. On receipt of this reply, the Army 
Headquarters communicated on ‘Ist Octuber, 1954 the sanction 
of the Sadr-i-Riyasat to the renewal and transfer of the lease 
in favour of the purchaser Ghulam Nabi and ‘had the same 
communicated to Capt. Raina as power-of-attorney agent of the 
original lessee as also to the purchaser Ghulam Nabi (vide 
Document 23), The Army authoriti¢és however, pointed out 
that under the rules made under the Cantonment Act, the 
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transfer etc- had to obtain the sanction also of the General 
Officer Commanding, Western Command, and after directing 
the Cantonment authorities to intimate to the parties not to 
proceed with the transaction of sale, and to make a refe- 
rence of the case with all the relevent papers to that 
authority, a formal communication was issued .to the parties 
not to proceed further pending his orders (Documents 25 
and 26). This reference was made on 5th December, 1954 
(Document 28) by Col. Kak as president of the Cantonment 
Authority and after prolonged correspondence which related 
to matters not relevent to the present context, was finally 
sanctioned on 3lst December 1957. 


3.25 Meanwhile, Cap. Raina, though he had been directed 
by Document 26 (dated 19th October, 1954) not to proceed 
further in the matter of the sale pending final orders, completed 
the sale and executed a deed conveying the property to Bakshi 
Ghulam Nabion llth February, 1955. As under the Cantonment 
Act and Rules, the Cantonment Executive Officer had to be 
notified of any transfer, the same was done expost-facto in 
February 1956 and ic was after this, that the transfer in favour 
ot the purchaser Ghulam Nabi was sanctioned. This sale was 
only of the lease hold interest and was for Rs. 5000/- the 
superstructure teing conveyed separately for Rs. 15,000/-. Imme- 
diately after the sale, Capt. Raina wrote (Document 40) to Mr. 
Mukerji on 15th February, i955 informing him of the completion 
of the sale for Rs. 20,000/-without mentioning the identity of 
the purchaser, adding that “a great headache was off” and 
followed it up by another letter dated !7th February, 1955 
(Document 4]) enclosing a bank draft tor Rs. 18,500 and promis- 
ing to send the balance after paying off certain dues. The balance 
due was thereafter remitted and nothing further was heard of 
this transaction and no complaint was made by Mr. Mukerji re- 
garding the fairness of this sale until be made statements during 
the investigation which preceded this Commission and filed an 
affidavit in support of the Government in this inquiry. 


_ 3.26. I shall now proceed to consider the charge made 
against the respondent in respect of this transaction of purchase. 
Though the sale deed was taken in the name of Ghulam Nabi, 
it is clear that it was really on behalf of the entire family group. 
In the first place there is the evidence on oath of Capt. Raina 
who was examined before me that the party that approached 
him for the purchase which ultimately resulted in the deed 
(Document 36 dated 11th February, 1955) was Abdul Majid. 


9 3.27. Next we have two registered deeds—one dated 
ob December, 1960 (Document 56 Allegation 1) and the other 
peace 14th May, 1961 (Cocument 3! in Allegation 8) to which 
aes reference will be made later, by which this property was 
caumed among the several members of the family. The sugges~ 
Re of the Government, therefore, that this property was pur- 
Chased to serve as sites for the construction of residence for 
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the members of the family appears to be correct. From this j¢ 
would follow that it is not improbable—but on the other hand 
very probable—that the respondent himself was interested jn 


acquiring this property. 


3.28 Of course, there was nothing wrong in the respon. 
dent acquiring property, or this property in particular but the 
gravemen of the charge is that he prevailed upon or influen- 
cep Col. Kak to manipulate the proceedings of the Cantonment 
Authority as to make it appear that there were insuperable 
obstacles in the way of Mr. Mukerji obtaining a transfer of 
the lease in favour of his wife so much so that Mr. Mukerji 
was induced to part with the property which was worth over 
Rs, 40,000/- for Rs. 20,009/-. 


3.29 No doubt there are affidavits filed, vide for example 
that of Mr. R. N. Warikoo, then P.A- to the respondent, in 
which it is stated that accompanied by Col. Kak the respondent 
inspected that property in 1953 and he desired Col. Kak to 
arrange for this transfer in the name of his brother, and that 
the latter assured him of his services to that end. But this, 
however, is not borne out by any documentary evidence 


3.30 The first stage of the story is concerned with the 
efforts of Mrs. Chatterji to obtain a’ renewal of the lease. 
That had, however, been decided in her favour by the Can- 
tonment Authority on 13th June, 1951 (Document 10) though 
the communication in regard to it was by Document 13 dated 
16th January, 1953 after Mrs. Chatterji’s death. As the entry 
on the scene of the respondent is stated to be later, we might 
ingore the first stage, though in fairness to Col. Kak it must 
be said that even as early as June 1950 he seems to have 
assured Mr. Mukerji that the lease would be renewed (vide 
Document 6). Mr. Khambata agreed that be had nothing to 
say against Col. Kak or the respondent in so far as this stage 
was concerned. 


3.31 It is at the second stage when on the death of 
Mrs. Chatterji in August 1952, the succession to her of Mrs 
Mukerji was sought to be _ recognised, that it is said 
that the respondent evinced interest in purchasing the 
property. When I desired Mr. Khambata to specify the improprie- 
ties which he attributed te Col. Kak at this stage his answer 
was this: (1) Mr. Mukerji had applied for the recognition of 
his wife’s succession by Document 14 on 27th January 1953 
and this had been processed by the office of the Canto,ment 
suthority and on 26th December, 1953 (Document 17) even 
the mutation had been carried out. This fact was kept back 
from Mr, Mukerji who was, therefore, Jed to believe that there 
were difficulties in the way of his obtaining this transfer an 
this induced him to consider that the sale of the propertry 
was the only way in which he could solye this trouble, But 
this submission ignores two matters. In the first place, it 8 
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ee on greund that the processing for effecting the mutation 
was being carried. out only in October, 1953 (Document 16). 
and was completed on 26th December, 1553 (Document 17). 
But long before this was done Mr. Mukerji had in July 1953 
executed a power of attorney in favour of Mr, Madhusudan 
Kak to effect a sale of the propertv for a price of Rs, 19,000/- 
(vide Document 42). It was not suggested that Col. Kak did 
or omitted to do anything as the President ot the Cantonment 
Authority before the date of the power of attorney- 


3.32 In this connection my atcention was drawn te a 
stetement in the affidavit of one Mohammad Zaman Khan, 
clerk in the Cantonment Board at the relevant time, that he 
brought to the notice of Col. Kak in December 1953, the fact 
that mutation had been effected in favour of Mrs, Mukerji 
and that Col. Kak told him to keep the papers pending, as 
the property was being purchased by the respondent. There 
is nothing in the documents to support this assertion and I 
am not, therefore, prepared to accept it as proved, But that 
apart, we have the circumstance already pointed out, of the 
power of attornev in favour of Madhusudan Kak in July 1953, 
and having regard to his relationship to Mr, Madhusudan and 
of the circumstance thac the power was executed at 
his instance, he must have been aware of the sale which for 
all practical purposes had been fixed up for Rs. 19,000/-, It 
was not suggested that the sale was in favour of the respon- 
dent or his nominee. It, therefore, appears to be improbable 
that Col. Kak would have told Zaman, the matters he is stated 
to have said, in the affidavit already referred to. 


3.33 Again, apart from che affidavit of Zaman there is 
nothing on record on which I could hoid that Col. Kak was 
aware of the mutation having been made in the office on 
the date it was done. Ic was, however, suggested that in the 
normal course it should have been brought to his notice. parti- 
culatly having regard to his meeting Mr. Mukerji and 
the correspondence he had with him and the interest 
he was taking in this affair. I, however, consider that 
efore imputing such grave misconduct to him there should be 
more than a mere balance of probability. Of course, as one 
who had promised to help Mr. Mukerji and in whom he 
professed interest, one could expect more active assistance by 
Sathering important and relevant information and communica- 
ting the same to him, particularly as Mr. Mukerji had confided 
in his relation Madhusudan Kak, by executing a power of attorney 
in his favour, but from his failure to bestow this much of care 
and attention, I am not prepared to draw the inference that 

is silence was due to any improper motive. 


_ 3.34 The other matter was said to consist in his sug- 
Besting to the General Headquarters that the Cantonment 
ns rity was not in a position to acquire the property but 

at the transfer of the lease should go ahead with the lease 


oe | 
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being renewed. In this connection reference was made to the 
statements in Mohammad Zaman’s affidavit that the Cantonment 
Authority had at that time Rs. 80,000/- and that Col. Kak 
pleaded paucity of funds because he desired to help the res. 
pondent in acquiring the property for a throw-away price. 
I cannot obviously accept the mere statement of Zaman as to 
the amount of funds which the Cantonment Authority had at 
the time, in the absence of reliable and authentic evidence which 
certainly would have been available. Besides the other require- 
ments of the Authority to be met from the funds in its hands— | 
whatever be the amount—would also have to be taken into . 
account, matters on which we have nothing on record and in 
the absence of incontestable proof to the contrary, I cannot 
hold that the statement of Col. Kak which could have been 
verified, if incorrect, by the G.H.Q., was deliberately false 
and was designed to mislead the bigher authorities. 





3.35 In fact, I stated to Mr, Khambata that in the 
event of my finding some prima facie case being made out 
as regards the improper conduct on the part of Cel. Kak, I 
would have to issue notice to him and offer him an opportunity 
of being heard, before I could record findings against him. [ 
desisted from doing so, because I was convinced that the 
suggestion of improper conduct was not even prima facie 
brought home to him. ‘ 

3.36 The conduct of Capt. Raina was the subject of 
the next comment. He cameon the scene in March 1954, when 
at the instance of Col. Kak a power of attorney was executed 
in his favour. His immediate act was to conclude the sale in 
favour of Ghulam Nabi and though he had made an application 
to the Cantonment Authority for the transfer of the leasehold 
interest in favour of the vendee (Document 19 dated 12th 
Agril, 1954) in the letter that he wrote to Mr. Mukerji in the 
first week of May 1954 (Document 37) he said that he was 
“trying” to dispose of the house though this had been finalised 
besides that the transfer or extension of the lease had been 
stopped under orders of the Jammu & Kashmir Government 
(which was untrue) and that he was consequently applying) 
on his behalf for permission to sell the property. Next, he 
never communicated to Mr. Mukerji the identity of the 
purchaser. Lastly it was said that he had the sale eftected 
for the low price of Rs. 20,0(0/- when the property was worth 
at least double that sum. Jn view of my considering, particularly 
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se contents of Document 37, that there was a prima facie 
{ improper conduct on Capt. Raina’s part in discharging 
ieee as an agent under the power of attorney, I directed 
ie to issue to him under Section 10 (1) of the Act affording him 
an opportunity to offer his explanation in respect of these several 
matters: In response to this notice Capt. Raina appeared and 
after making an oral statement detailing his case, offered to 
be and was examined on oath, 
i 
3.37 In explanation of the statements in Document 37 he 
stated in answer to my question that he was told by someone 
in the office. of the Cantonment Authortiy whom he was unable 
to identify that there would be some difficulty in effecting 
the transfer. He didnot make enquiries of or consult Col. Kak 
about this but thought the information correct. He was told 
to file an application for permission to transfer by sale and 
he did so, and as the sale could not be finalised until orders 
were passed on his application, he considered the negotiated 
sale to be incomplete and used the phrase “trying” to sell. 
He knew that the lease had been directed to be renewed, 
but the difficulty was said to be over the recognition of the 
, Succession. As regards the reason why he did not want Mr. 
" Mukerji to invoke the assistance of Bakshi Ghulam Mohammad, 
the suggestion on behalf of Government being that it was done 
In order not to let Mr. Mukerji know that the respondent 
was himself interested in the purchase, his reply was that as 
the matter was being pursued withthe Army authorities, the 
epeents assistance might not beof mtch use. As to why 
7" i eee Mukerji as to whothe purchaser was, he said, 
wae one i e was not interested, as what mattered to him 
Coreen: e Price, and besides Me Mukerji never asked him 
Sime ae aan I accept this last one, as even at the 
| he eke Sone sale for Rs. 19,000/- to complete which 
Kak, Mr. ree Power ot attorney in favour of Mr. Madhusudan 
“Was. Some = id admits he did not know who the purchaser 
| Satisfactory ae : other explanations are no doubt not very 
a8 there ee am not prepared to reject them, particularly 
Witness by See suggestion in the cross-examination of the 
was induced 5s counsel for the Government, that Capt Raina 
With or at ae act in this manner owing to any friendship 
stance of the pul%haser or of the respondent: 
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3.3 I regards the low price, he stated that 
th ea ee Edie pane condition, the plaster falling, 


ee and windows broken, walis sinking and the floor damp: 


said thac Mr, Mukerji had in September 
aoe erie Pees efforts to sell the property but without 
success. Hindus were not greatly interested in the purchase 
of property owing tothe political situation at the end of 1953 
when after displacing Sheikh Mohammed Abdulla, the respon- 
dent took over as Prime Minister and after such efforts as he 
could make, he got a price of Rs. 20,00/-, He added that 
he got no remuneration as it was a labour f love, to oblige 
Cole Kak who because of the importunities of Mr. Mokerji 
desired him to effect the sale as expeditiously as possible. 


3.39 On the question of the real value of the property 
the only reliable evidence is that afforded by the circum- 
stance that the building was fetching a rent of Rs. 350)- per 
month from Mctober 1948 to September 1950, and Rs. 300/- 
per month from Ist November, 1953 to 3lst March, 1954. The 
rental may be a factor in computing the market value of the 
building, but not with positive certanity, for the value depends 
on the actual condition of the house. If the physical condi- 
tion of the house was as_ depicted by Capt. Raina, and there 
was no effective cross-examination of him on this point, and 
there was no acceptable evidence in contradiction either, the 
price fetched cannot be said to be so unreasonably low as to 
lead to an inference of improper conduct on the part of the 
agent who effected the sale and this particularly because, the 
site was a leasehold for a 20—year term. The value of the 
site in 1963 is quite a different matter and this] have referred 
to in dealing with question (1). 


_ 3.40 If the action of these persons does not lead to 
the inference of misconduct on the part of either Col. Kak 
or Capt Raina there does Not appear to me to be any basis 
for holding that the Tespondent abused his official position so 
as to obtain a benefit for himself. ~ 


dent. The Tespondent as Prime Minister was not in any posi- 
tion of authority over Col. Kak, and even if the story that 
he approached Col. Kak in 1953 and desired him to manage 
to secure the property for him be accepted, it would not be 
possible to hold that the Tespondent misconducted himself in 
his office by doing so. Besides, since I have held that neither 
Col. Kak nor Capt. Raina have been proved to have been 
guilty of improper conduct in relation to this transaction, I must 


find that the charge against the respondent contained in Alle- 


gation 7 is not made out. 
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4-1 The only matter that remains is to repeat what I have 
briefly stated that this purchase of the Sonawar house appears 
already been for the benefit of the family though the sale deed was taken 
to have Bae of Ghulam’ Nabi. First we have the statement on oath of 
eel who deposed that the person who approached him first in 
apt. ion with the purchase was Abdul Majid though ultimately the 
le deed was taken in the name of Ghulam Nabi. But that apart, we 
sale registered deed of declaration dated 26th December, 1960 to which 
Nae Nabi, Bashir Ahmed, Shama Mir, Ghulam Ahmed and Mst. 
Cae were parties in which they state that the buildings raised in 
ee yal portions of the compound were the individual properties of the 
cotcad who had been in exclusive occupation of the same (vide Document’ 
ae Allegation 1). This was followed by an agreement of partition 
(D scument 31 in Allegation 3) dated 14th May, 1961 which was registered 
on 16th May, 1961, wherein Ghulam Nabi described as party No. 1, 
Bashir Ahmed and Shama Mir described as party No. 2 then described 
as residing with the respondent in the Prime Minister’s official residence 
at Hotel Road, Ghulam Ahmed maternal cousion of the respondent refer- 
red to as party No. 3 and Aisha Begum sister of the respondent referred 
to as party No. 4, state that each of these parties had constructed a two- 
storeyed house and had been in exclusive possessicn and enjoyment 
of the houses constructed by them and that in order to avoid future dis- 
putes they had put up fences to indicate the area occupied by each. It 
might be mentioned that Bashir Ahmed and his sister obtained nearly 
one-half of the extent of the site: These therefore furnish evidenceof the 
parties having acted as if they constituted a family though in legal theory 
there was no question of any joint family relationship between them. 


4-2. This would be the convenient stage at which to make a refe- 
tence to the voluntary disclosures of their unaccounted monies made by 
several members of the family the total of which comes to the very respect- 
able figure of about Rs. 21 lakhs. The Government cf India had noti- 
fied in December 1955 that no inquiry would be made into the capital 
assets of bona fide assessees of the State as on the lst day of the previous 
year 1954-55, which in the case of this family weuld mean on the last 
day of 1953, if they intimated to the concerned Income Tax Officer be- 
fore the 29th February, 1956 about the undisclosed monies which they 
had not brought into their accounts. Taking advantage of this concession 
offered, the several members of the family made voluntary disclosures in 
terms of the above press communique on or about the 28th February, 1956. 
Tn his letter to the Income-Tax Officer Abdul Majid stated (Document 
21 in Allegation 1) that he had brought into the books of Feroze & Co. 
In the balance-sheet for the year ending December 1953 certain hitherto 
Hagecosed items of assets. He stated that he had on the Ist Januray, 

953 by way of share capital in Feroze & Co. Rs. 6 lakhs besides owning 
the Amrish and Regal cinemas with their equipment in co-ownership 
with his wife for which Rs. 2,78,000 had been paid, had purchased build- 
ae on the Residency Road and Lambert Lane (these latter were pur- 
loses in 1951) for Rs. 1,40,000. Besides, he stated that during 
aa -55 he had constructed a residential house at Pahalgam for Rs. 70,000, 
600 « ee Boambay with fittings and furniture for Rs. 75,000 and purchased 
a ae ares in the Imperial Tobacco Co. of the face value of Rs. 6,300 

Scther with bank balances totalling Rs. 20,800. Besides this, he said 
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ceived Rs. 35,000 a year by way of investments on these 
pee de cash balance which he had on 31st December, 1955 
in the “home chest’? amounted to Rs. 2,65,000 which he stated was the 
property of his wife. The total amount thus disclosed by Abdul Majid 
came to Rs. 14,55,100. He however claimed that he owed ‘the firm of 


Feroze & Co. about Rs. 7 lakhs. 


4-3. Ghulam Nabi’s disclosure statement which he filed as part- 
ner of Feroze & Co. is Document 22. In it he stated that as on the Ist 
January, 1953 he had a capital investment of Rs. | lakh with Fercze & Co. 

and that the investment with the firm of Haji Ghulam Nabi Noor-ud-Din 

was Rs. 1,85,000. Besides, he admitted that he had in his heme chest 

| Rs. 1,50,000. In regard to the firm of Messrs Ghulam Nabi Haji 
Noor-ud-Din it must be pointed out that it does not secm to have existed 
before 1955 as I shall have occasion to point outa little later. The total, 
therefore, of the undisclosed assets of Ghulam Nabi came to Rs. 4,35,000. 


4-4. Bakhshi Bashir Ahmed also filed a statement as partner 
of Feroze & Co. (Document 23) in which he stated that his credit balance 
in the capital account of Feroze & Co. on the-lst January, 1953 was 
Rs. 2 lakhs and that his share of profits to the end of that year was 
Rs. 7,867, i.e. one-tenth of the total profit for the year. His sister Shamim 
also filed a declaration (Document 24 ) as partner of Feroze & Co. and 
disclosed a credit in the capital account of Feroze & Co. of Rs. 75,000 
with Rs. 7,867 as her share of the profits for the year. 


| ; 4-5. The statement of Ghulam Hassan son of Ghulam Nabi 

: is Document 25 in Allegation 1, and he declared that Rs. 25,000 was 

standing to his credit as the capital investment in Feroze & Co. He 

added that he had cash to the extent of Rs. 8,000 which was in_ his 
mother’s custody. . 


4.6, Mohammad Shafi also a son of Ghulam Nabi disclosed 
Same amount in his statement (Document 26) with Rs. 8,CCO in tke 
hands of his mother. 


4-7. Mohammad Yusuf, anotker sen of Ch Sere een 

; 2 “er § ) -ulem Nabi dis 

covered Rs. 50,000 as his capital investment in Feroze & Co. with 
s. 12,000 stated to be in the custedy of his mother (Document 27). 


; 4-8. Bakhshi Ali Mohammad a brother of the respondent in his 
disclosure Statement (Document 28) said that he oe teats partnership 
business in September 1955 with a Stranger and that he had invested 
Rs. 18,000 in that business. He added that besides this sum he had 
capital investments to the extent of Rs. 77,000 which kad not been 
brought into account. i 





4-9. Bakhshi Ghulam Hussain paternal cousin of the respendent 
stated in Document 29 ( his disclosure statement ) that he had invested 
Rs. | lakh in certain forest leases which he had taken up. 


4-10. Another brother of the respondent Haji Abdul Hamid 
stated in Document 30 that he had cash to the extent of Rs. 58,000 apart 
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vas, 50,000 which his wife had, making a total of Rs, 1,08,000. His 
wie Sitara Begum Bled 4 similar statement corroborating what the husband 
ov (Document 31). 


4-11. Ghulam Ahmed maternal cousin of the respondent who 
was a partner in Feroze & Co. disclosed that he had contributed Rs. 50,000 
ro the capital of the firm and was besides entitled to his one-tenth share 
of the profits for that year (Document 32). 


4-12. The respondent’s sister’s husband Mirza Ghulam Mustafa 
disclosed in Document 33 an investment of Rs. 25,000 towards the share 
capital of Feroze & Co. of which he was a partner and that in addition 
he had cash to the extent of Rs. 14 lakhs out of which he had invested 
Rs. 60,000 in Tasneem & Co. 


‘4-13. We have now reached the year 1959 and it is seen that 
by this date all the members of the family put together possessed about 
Rs. 25 lakhs and the Government have not been able to establish that any 
portion of this sum was attributable to abuse of power on the part of the 
respondent. This Rs. 25 lakhs which is stated to be the total of the 
assets at the end of 1953 is seen to have multiplied into about Rs. 145 
Jakhs (one hundred and fourty five lakhs rupees) in the course of 
next ten years by October 1963. It is not possible because of lack of 
material nor is it necessary to trace the progress of the wealth of the 
several members of the family from year to year from this point onwards. 
I consider it sufficient to refer hereafter merely to the starting of the 
several concerns which are the subject-matter of the charges included in 
the allegations and then determine in cases, where I hold the charge 
established my estimate of the financial advantage gained by the par- 
ticular relation involved by reason‘of the abuse of power on the part 
of the respondent. 


4-14, During 1955 Bakhshi Abdul Majid started the first inde- 
pendent business breaking new ground. This was a concein known as 
Kashmir Oil Co. at Srinagar for dealing in petroleum products of Biuma 
Shell which appears to have commenced towards the end of 1954, because 
the bank account of the concern with the State Bank of India (Docu- 
ment 34 in Allegation 1) starts with a cash deposit of Rs. 1,000 on 2nd 
December, 1954. He was having a petrol pump on the curb of the 

esidency Road just opposite the property which he had purchased in 
1951. The business cividently must have been fairly lucrative as shown 
by the credits in the bank account but we do not have sufficient material 
to assess its profitability. I shall have occasion to deal in greater derail 
with regard to this business of Kashmir Oil Co. when I deal with the 
circumstanc: in which this pump was shified to a site in Bonamsar 


in Stinagar. This forms the subject-matter of Allegation 11 and will be 
dealt with in that context. 


4-15. The years 1955 to 1957 scem to have been a peried of vast 
€Xpansion in the area of operation of the several members of the family. 
hile Abdul Majid showed great interest in the automebile busincss 
Peel with a view to provide an opening for his nephew Bashir Al: med 
€ son of the respondent, Ghulam Nabi specialised in undertaking 
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forest contracts. The first of the concerns—a branch of Feroze & 
Co.—was started on 12th August, 1955 under the name and siyle of 
Tasneem & Co. Srinagar and consisicd of nine partners which compi¢- 
hended the several branches of the family. The pa tneis were Ghulam 
Ahmed maternal cousin of the respondent, Ghulam Nabi and his two 
sons Ghulam Hassan and Mohammad Yusuf, Bashir Ahmcd and his sister 
Shama Mir, Abdul Rashid, Muza Ghulam Mustafa and Abdul Majid. 
This firm which started its operation in July 1955 even before the formal 
deed was executed, entered into several contacts with the Forest Depait- 
ment but itis unnecessary to refer to the details of these because no 
contract obtained by Tasneem & Co. is the subject of any charge in the 
several allegations in the notification. Besiccs, Tasneem & Co. Ghulam 
Nabi started several concerns in his own name for dealing in forest 
contracts of which it is sufficient to refur at this stage to Haji Ghulam 
Nabi Ghulam Rasool which was started in 1956, Ghulam Nabi Haji 
Noor-ud-Din which commenced on Ist Apiil, 1956 and Friends & Co. 
Srinagar which included some strangers which was staited on Ist January, 
1957. Iam mentioning these mercly to show the diveisification in the 
business activities of the family during this period. 


4-16. Bashir Ahmed had completed his scliool education by 
1950-51 when he was 16 years old (he was born in April 1934) and he says 
that thereafter he proposed to his father that he would like to take autc- 
mobile engineering as a career. He workcd as an unpaid apprentice in 
the Jammu and Kashmir Government Workshop and thereafter in Bombay 
with the Roots group. After this tiainig he was sent to England in 1952 
for a three-year engineering course in the factory of Humber Limited 
at Coventry. The respondent states that he asked Abdul Majid to make 
suitable arrangements for a career for his son who had expresscd his 
interest In automobile enginecring. It is possible that this led Abdul Majid 
to seek an opening in the automobile business and fix up concerns even 
before the completion of Bashir Ahmed?s training, so that thee might be 
a proper place for him to take over when he was ready for the job. By 
way of venturing into the automobile business we have two concceins. 
The first was Kathua Motors, Jammu which was started on 15th August, 
1955 with Mohammad Yusuf son of Ghulam Nabi and a stranger one 
Bakhshi Hardut as partners. So far as Yusuf was Concerned, he repre- 
sented the family and this business was treated as a branch of the family 
firm of Feroze & Co. Kathua Motors obtained the sole dealership for the 
sale of Hindustan Motors for the Province of Jammu. 


4-17, The dealers ‘for Hindustan Moors for the Province of 
Kashmir were originally “Kasl:mir Motons, Siinagar”’. In August 1955 
this firm consisted of four Pariners—Ahi Shah, Prem Nah Kaul, Pian 
Nath and Janki Nath. Now it is the case of the Governmcnt that having 
secured the dealership of the Hindustan Motors products for the Jammu 
Province, the family was eager {0 acquire the agency fcr Srinagai alsc, 

and for that purpose desired to enter this partership composed of Ali 
Shah and others. They succeeded in doing so in November 1956 and 
the respondent is charged with having abused his power to enable the 
members of the family to enter this firm of Kashmir Motors, Srinagar. 
Thig is the subject-matter of Allegation 17 tc which J will immediaiely 
address inyself. 





(13374) 
iid. Allegation 17 as set out in the notification reads thus:— 


“By the abuse and exploitation of the official position of 
Bakhshi Ghulam Mohammad undue pressure was ¢Xer~ 
cised on the original owners of the firm M/s Kashmir 
Motors Srinagar to take in his son ‘Bakhshi Bashir, his 
maternal cousin Bakhshi Ahmad and his nephew Ghulam 
Hassan as partners’’. 


The partnership which it is stated in the allegation as having been brought 
into existence “by the abuse and exploitation of the official position of 
Bakhshi Ghulam Mohammad’”’ is evidenced by a document—Deed 
of Partnership dated 10th November, 1956. Under that deed Ali Shah, 
Bakhshi Bashir Ahmed, son of Bakhshi Ghulam Mohammad, Ghulam 
Ahmed a maternal cousin of the respondent and Bakhshi Ghulam 
Hassan son of Bakhshi Ghulam Nabi (brother of the respondent) entered 
into partnership for the purpose of carrying on a business in automobile 
vehicles, parts and accessories. The name of the firm was to be Kashmir 
Motors. The partners were to be entitled to profits and losses in equal 
shares, the investment also to be in the same proportion. It was, 
however, stipulated by paragraph 13 of the Deed that the partnership 
was to be deemed to have been in eXistence ever since the business carried 
on under the name and style of Kashmir Motors was started. It is this 
partnership that is stated in the allegation to have been brought about in 
the manner suggested in it. Both in the statement of the case as well as 
in the affidavit of Ali Shah which has been filed in support of the Govern- 
ment case, it has been stated that undue influence, coercion and threats 
were exercised by Abdul Majid with the connivance of the respondent on 
Ali Shah to take the three members of the Bahkshi group into the partner- 
ship. As, however, there is no document to bear out this charge and as 
no oral evidence has been led to prove this case of pressure being exercised 
on Ali Shah, I would necessarily have to hold that this case of pressure 


spoken to in the affidavits and in the statement of the case is not 
established. 


4-19. It was, however, submitted that even on the basis of the 
documents a case of undue pressure was established. The argument in 
support of this contention was that the Kashmir Motors was a firm which 
had been started as early as August 1955 and that the partnership that 
was entered into on 10th November, 1956 was merely a continuation of 
i e earlier partnership as seen from clause 13 referred to earlier, and 
that the manner in which the partners other than Ali Shah dropped 
Bre ie partnership formed in August, 1955, when the three members 
ne ae of the respondent entered the firm reconstituted by the deed 
ae 4 1 pores, 1956, and the circumstance that Ali Shah, whose 
a n the firm increased on the retirement of some of his earlier partners, 
ea ontent to keep a 25% in the new firm, clearly pointed to pressure 

coercion, for otherwise it was urged there was no reason why these 


), " "T i i 
pas tners Prem Nath and others should retire or Ali Shah be content with 
reduced share of profits. 


eth 4-20. In order to examine this contention it 1s necessary 10 refer 
€ documents which proceeded the Deed of Partnership of 1956. 
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r i : riginally started as a partnership .firm Cons 
The pears % eee eat i Prem Nath, one Pran Nath aud 
ae b ee Janki Nath. ‘They had entered into an aral agreement 
ee ae and this was reduced to writing and a formal decd was 
of ial tea the partners on 16h August, 1955 (Document 2 in this 
Nigestan Just before the written document came Into existence the 
rs had secured on Ist August, 1955 ihe agency of Hindusian Motors 
P eS rs for the Province of Kashmir (vide Document 6). Each of these 
Soe 7 was entitled to an equal share in the profit and loss whcih meant 
sew ‘Ali Shah had a four annas share in the partnership. The date up to 
vith this partnership continued is not clear, but it 1s apparent thay it 
must have ceased to exist and had been dissolved some time be o1e the 
partnership between Ali Shah and the Bakhshi group came into eXistence 
in November 1956. What happened to the share of Pran Nath and 
Janki Nath at the dissolution of this firm 4s not shown by any documentary 
evidence but what, however, we have is a Deed of Dissolution of part- 
nership of a different firm doing business in the name of Ali Shah Prem 
Nath which by its name and by the terms of the document (Document 3. 
dated 7th November, 1956) appears to have been composed of Ali 
Shah and Prem Nath. In this document, there is a reference to the shares 
of Ali Shah and Prem Nath in Kashmir Motors. This reads : 


“(c) The firm (of Ali Shah Prem Nath) had invested some 

money in Kashmir Motors Srinagar from the partnership 
assets wherein the shares of the parties are three annas 
each. The share of three annas of the first party 
Shri Prem Nath has been by virtue of this deed trans- 
ferred to party No. 2....,. Ali Shah and henceforward 
party No. 2 shall be the owner of all the 6 annas share 
in that business’. 


On the basis of this recital it was submitted on behalf of the Government 
that Ali Shah became entitled after this deed dated 7th November, 1956 
to at least a 6 annas share in the firm of Kashmir Mctors and that he 
was deprived of a 2 annas share in it by the introduction of the Bakhshi 
group who between themselves became entitled to a 12 annas share in 
the Kashmir Motors. 3 


4-21. I feel, however, unable to accept this argument based on 
clause (c) extracted earlier. In the first place it speaks of Ali Shah and 
Prem Nath being entitled each toathreeannasshare. It is not clear Lew 
Ali Shah became entitled to a three annas share since the Kashmir Motors 
which came into existence under the deed of 16th August, 1955 was con- 
tinuing up to that date. In the absence of better material I am unable 
to read the clause as implying that on 10th November, 1956, there was 

a continuing Partnership in which Ali Shah had a 6 annas share—as 
that would leave the identity of the other 10 annas shares in the air, and 
without specification. I am inclined to read this clause as merely 
meaning that Prem Nath went out of Kashmir Motors, the other two 
Pran Nath and Janki Nath having evidently left even earlier,and so 
far as the assets of Kashmir Motors were concerned Prem Nath conceded 
that he had no further interest in it, he having received the entirety of 
the monies due io him on settlement. If this Construction be adopted, 


= 
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+. would be apparent that the original firm of Kashmir Motors had 
xt to an end by dissolution or as it is more likely by the retirement of 
Pe citer partners and save and except that that name was utilised 
by the partnership which came into existence on 10th November, 1956, 
it had no connection at all with the earlier firm. The reference in parag- 
raph 13 to the partnership having deemed to have been commenced ever 
since Kashmir Motors came in, was evidently Inserted in order to obtain 
the benefit of the agency of Hindustan Motors which was enjoyed by the 
business run ‘under the name of Kashmir Motors. Except, therefore, 
that Ali Shah brought in the name Kashmir Motors as the one under 
which the new business was to run, there was really no connection between 
the previously existing firm and that which came into existence between 
Ali Shah and the Bakhshi group in November, 1956. It would follow 
from this that no inference adverse to the respondent can be drawn from 
a comparison of documents 3 and 4. In other words, there ‘is no proof 
that Ali Shah suffered any detriment by reason of Bashir and his relations 
becoming partners of Kashmir Motors. I, therefore, hold that the 
charge set out in Allegation 17 is not established. 


5-1. After having entered into parinership with Ali Shah in 
Kashmir Motors and thus having secured an interest in the dealership 
of the Hindustan Motors in both the provinces of Jammu and Kashmir, 
the next step of Abdul Majid was to obtain an agency for heavy type 
vehicles—Ashok Leyland for the entire State of Jammu and Kashmir. 
This agency was secured by him in December 1956 and the name in 
which this business agency wasrun was Jay Kay Automobiles, Srinagar 
who were the sole dealers for the province of Kashmir and a concern with 
the same name started at Jammu in 1957 which held similarly 
the sole agency for the province of Jammu. Besides the agency 
for these vehicles, these two concerns also obtained the sole 
dealership for Exide Batteries each for its area in the State. Both these 

-ms Were subsidiaries of Feroze & Co., the parent family concern. Jay 
ay Automobiles Srinagar was a partnership which included strangers. 
<i< Were really three groups among its partners and they were Abdul 
cae and his wife Maqsooda Begum representing the family, Mr. 
. Ee Bedi and Mr, & Mrs. V. D. Puri. Jay Kay Automobiles, Jammu 
Be 2'so similarly constituted with Abdul Majid and his wife Maqsooda 
ena “cpresenting the family, Mr. & Mrs. B. K. Bedi and one S. 
a au OR Singh. Neither as regards the formation of this partnership 
a = "espect of any of the transactions of this firm with the Government 
Ge ne any charge of abuse of power on the part of the respondent, but 
vate Comes in incidentally when an order for 12 Ashok Leylend 
wee was placed by the Government with it in June 1957. The use 
-Constit S sought to be made of this order for these vehicles is that it 
motive & mo _part of the pressure which was exercised on the Tata Loc- 
them to ngineering Co. (hereinafter referred to as TELCO) to induce 
includi appoint Bakhshi Bashir Ahmed as the agent for their products 
ich 10,7 at@. Mercedes Benz vehicles etc. for the province of Kashmir 
Proceed subject-matter of Allegation 16 to which I shall immediately 


Maree T have referred to the firm of Kashmir Motors and J&K 
Wes, Jammy and Kashmir which were the first ventures of the 
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family in the field of automobile trade. But these three it would have 
been noticed were all partnerships with strangers. The first time, how- 
ever, when the family started by itself a concern for exploiting a sOle 
agency for automobile vehicles, was when Fairdeal Motors, Srinagar 
was commenced in October 1957 in regard to which a formal partnership 
deed was executed on 29th November, 1957. During the period of the 
family’s fortunes between 1957 and 1960, the main profit-earner among 
the several concerns dealing in varied lines of business run by the family 
was the Fairdeal Motors, Srinagar. This firm secured the agency for 
TELCO, Tata Mercedes Benz (T.M.B.) trucks and passenger chassis 
for the Province of Kashmir which proved literally a gold mine. An 
examination of the income-tax assessment orders of the family shows that 
during the period 1957 to 1960 this concern earned on an average not 
less than Rs. 14 lakhs per year. 


5-3. In view of the geographical situation of the State with the 
railhead at Pathankot being over 60 miles from Jammu and about 250 
miles from Srinagar a greater part of which consisted of hill roads and 
most of the articles needed for everyday use having to be imported from 
the rest of India, and the handicrafts as well as horticultural products 
of the State having to be exported the need and value of transport vehicles 
of stout construction capable of withstanding the strenuous hill journey 
can easily be appreciated. That was precisely the inducement for the 
Jay Kay Automobiles obtaining the dealership of Ashok Leyland vehicles. 
But T.M.B. vehicles were more popular and had been having a good 
demand in Jammu as well as Kashmir and particularly in the latter area> 
and in fact Government had purchased 66 of these vehicles in 1955 and in 
1956 39 of them besides 8 Mercedes Cars (vide Statement of purchase 
of vehicles annexed to the reply of Bashir Ahmed to Allegation 16). 


5-4, It is in the context of these facts that the submissions of the 
Government in regard to the manner in which Bakhshi Bashir Ahmed 
and his uncle Abdul Majid who had been deputed by the respondent 
to arrange for his future obtained the agency of T.M.B. vehicles and other 
TELCO products for the Province of Kashmir, has to be understood. 


5-5. The case of the Government is, that this a was secured 
for Bakhshi Bashir Ahmed, who was to run and aeesene fea! ere 
Srinagar, by the respondent abusing his position as the Prime Minister 
of the State. The allegation as notified is fairly detailed and may now 
be set out— , 

“(a) Up to the year 1957 the agency" for Tata Mercedes Berz 

vehicles was held throughout the J&K State by Shri 
GC. L. Gulati, proprietor M/s National Garage, Jammu. 
During the year 1956-57 Bakhshi Ghulam Mohammad 
exercised undue pressure on both Shri C.L. Gulati and 
the Tata Engineering and Locomotive Company, (on 
the latter particularly by with holding orders from Govern- 
ment for the supply of their vehicles) and thereby irduced 
them to dividing the agency for the J & K State between 
GC. L. Gulati for Jammu Province and Bakhshi Baskir 
Ahmed S/o Bakhshi Ghulam Mohammad for Kashmir 
Province. 














— 
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(b) The requirement of vehicles of the Transport Department, 
which had been kept pending for quite sometime, was taken 
up for consideration immediately after said bifurcation 
and, at the suggestion of Bakhshi Ghulam Mohammad, 
the Transport Department made a proposal for the purchase 
of 100 Tata Mercedez Benz vehicles, This proposal was 
approved by Bakhshi Ghulam Mohammad in his capacity 
as Transport Minister. An order for said purchase was 
placed with M/s Fair Deal Motors in which Bakhshi Bashir 
Ahmed had a share and through which he was operating 
the above agency for the Tata Mercedez Benz Vehicles. 


(c) Subsequently the order for 100 Tata Mercedez Benz vehicles 
mentioned at (b) above was enhanced to 120 vehicles and an 
advance of about Rs. 38 lacs was made to M/s Fair Deal 
Motors, against supplies which were delivered much later 
and against the provisions of rules. 


(d) By means of this agency 1289 Tata Mercedez Benz vchicles 
were sold by the said Fair Deal Motors between 1957 
and 1964, the Commission alone of which sales came to 
Rs, 20 lacs which accrued to the Fair Deal Motors. 


(c) Bakhshi Ghulam Mohammad thus by abuse of his position 
as Prime Minister got the agency of Tata Mercedez Benz 
vehicles for Kashmir Province for his son and obtained for 
him a lucrative and recurring business.” 


5-6. In view of the terms of the charge notice was issued to Bashir 


Ahmed under Rule 6(1)(a) and both he and the respondent have filed 
their replies to the charge. 


| at Pausing here, I have to point out that though paragraphs (a), 

(b) and (c) are distinct cl.arges and have io be dealt with irdependenily, 
peeees (d) merely summarises the financial benefits accrving to the 
fae yey reason of this agency while paragaph (c) is really redundant 
Tn e what is stated in it is already covered by paragraph (a). 
ment i result, it would be sufficient if I consider the case of the Govern- 
th n regard to paragraphs (a), (b) and (c) and I shall proceed to take 
emiup “in: that” order. 


Paragraph (a) of Allegation 16. 


detailed ere facts of the case are set outin this paragraph in a fairly 


the ner and it is not therefore necessary to make any extract from 
. Statemen 


; t of the case for explaining the charge. These facts are : 
foe Up (0 September 1957 the agency of TELCOS for both the 
; al well as the Kashmir Province of the State was eld by Mr. 
terminated « Proprietor National Garages, Jammu. This agency was 
© agenc "t eptember 1957 and while Gulati was peimitted to retain 
as Bo, ‘or the province of Jammu,  Bakhshi Bashir Ahmed 
Provin es as the sole agent and dealer for TELCO products for the 
ce OF Kashmir together with a monopoly in regard to the orders of 
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e vehicles or their parts etc. for the entire State. 
What, however, is in dispute is whether 
f the agency of Gulati was brought 


the Government for thes 
These facts are not disputed. 
this division in the territorial arca o s bre 
about by the exercise of undue pressure by the respondent, which is the 
case of the Government, or whether this charge was due to action ini- 
tiated by TELCOS themselves, for their own business purposes, in 
dividing this area and allotting one part of it to Bakhshi Bashir Ahmed, 
Gulati retaining the other, the latter being the defence of the respondent 
and of Bashir Ahmed. 


5-9. In support of the case of the Government affidavits have 
been filed, some by the offi cers of the State and one by Gulati himself, 
which speak to the incidents and matters which if. true would establish 
the intervention by the respondent to effect this division of agency. These 
statements which attribute either acts or directions to the respondent, 
have all been denied by him. Notwithstanding this denial, Govern- 
ment have not chosen to examine these deponents before me to prove the 
facts stated by them in which event they would have been subjected to 
cross-examination. Iam not therefore placing any reliance on these state- 
ments and indeed in view ofthe directions given by me at_ the hearing 
of the 7th August, 1965 even learned counsel for the Government very 
fairly refrained from relying on these affidavits to prove the facts or 
incidents stated in them. I, therefore, propose to proceed wholly on the 
documents filed by the Government in support of their case—the 
genuineness of these are not challenged—and examine whether they lead 
to the inescapable inference that it was as a result of an abuse of power 
on the part of the respondent that this agency was secured. As I have 
already pointed out, the plausibility of the case of the Government or 
even the probability or strong suspicion that it could have happened 
in the manner it did only through the abuse of power would not, in my 
opinion, be sufficient to establish the charge. The standard of proof 
which I have set for myself is whether the inference from the documents is 
consistent with an innocent explanation or whether the only explanation 
to which one is driven is consistent only with deliberate misconduct on 
the part of the respondent. 


5-10. Before setting cut the documents I consider it would be 
useful to point out that when the allegation as notified speaks cf undue 
pressure having been brought to bear by the respondent for the purpose 
of securing the agency to Bakhshi Bashir Ahmed and Fair Deal Motors, 
the pressure is stated to have been (a) on Gulati and (b) on TELCOS. 


5-11. In regard to Gulati the case of the Government is that 
the pressure took the form of getting the company to threaten him with 
the termination of Uie agency for any part of the Statc unless he was 
prepared to agree to the splitting up of the agency betwecn himself and 
Bashir Ahmed under which his agency would be confined to the Jammu 

Province. It was said that faced with the prospect of losing the agency 
for the entire area of Jammu and Kashmir State, he reconciled himself 
to giving up che agency for Kashmir as the price of his retaining the 
agency for Jammu. Hoke 


Be We pene or sae Ce eee ee ee eae 
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5-12. Coming next to the pressure brought to bear upon TELCOS, 
this was stated to have taken two forms, the combined effect of which 
induced the company to split up the agency and hand over the best part 
eit, namely, the territorial area of Kashmir in addition to the entirety 
of the Government business to Bakhshi Bashir Ahmed. The first form of 

ressure was that orders which had been decided upon to be placed for 
TMB vehicles would be and were withheld, as a result of which the 
company who was appraised of the situation found that they were losing 

uite a substantial amount of business. The second form of pressure 
said to have been employed to re-inforce the first was to place an order 
for a competing make of vehicles—Ashok Leyland— which made it plain 
to the company, that if the agency were not split up and Bakkshi Bashir 
Ahmed accommodated, they might lose their entire business regarding 
the sale of their TMB vehicles to the State Government. The pressure 
thus exercised on both Gulati as well as on the company, is said to have 
resulted in the breaking up of the agency of Gulati and the assignment 
of the most profitable part of it to Bakhshi Bashir Ahmed. 


5-13. I shall now procced to examine the documents that have 
been placed before me in support of this case. By a resolution passed by 
the Cabinet on 24th January, 1950, when the respondent was acting as 
Prime Minister, in the absence of Sheikh Abdullah at the United 
Nations, a decision was taken to expand and develop regular transport 
service in the State and make it self supperting. With a vicw thereto, 
it was decided— - 


(1) That the Jammu and Kashmir Transport Service be run 
on a purely commercial basis. 


(2) That the entire administration and contro} of the service be 
vested in the Minister in charge who will be assisted by the Transport 
Controller pending the appointment of a Board of Directors (The Ecard 
of Directors here contemplated has not materialised wp to now). 


(3) That the powers, administrative and financial, exercised by 
the Government except of a residuary nature, will in regard to the Trars- 
port Department, be vested in the Minister in charge. 


be dj (4) That all proposals relating to new expenditure. ...- will 
e disposed of by the Minister-in-charge in consultation with the Finance 
Department. 


XXX XxX 


of R (8) That the Transport Cont oller will hold a permanent aavance 
can e 2 lakhs as imprest for day-to-Gay expendituie.. +++ Th e advance 
oF e recouped with the previcus approval of ihe Minister-in-char gc to 
€ extent to which accounts in respect of the expenditure are renaeice by 
the Transport Controller’. 


ake 5-14. From 2nd May, 1949 the respondent was the Minisicr in 

cheeee GS Transport right up to 5th September 1958 when owing toa 

We ¢nge in the portfolios Shri Sham Lal Saraf became the Minister. There 
*re changes later wien again he resumed the transport portfolio. 
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5-15. Messrs National Garages, Jammu of which Gulati was the 
proprietor, had been trading in automobiles since Aas gene 1954 
this firm held the agency for the sale of Commer, Chevrolet, Bed ord and 
Hillman vehicles for the entire State of Jammu and Kashmir, [py 
December, 1954 National Garages were appointed by the TELCOS as 
their dealers for the entire State of Jammu and Kashmir and from 1954 
onwards the TMB vehicles which the State required were being supplied 
through the ageacy of National Garages. 


5-16. It has been stated by the Government that Gulati had at 
the request of the respondent arranged a course of training in automobile 
engineering for Baxhshi Bashir Ahmed, the then only son of the respondent, 
in the fac.ory of a member of the Rootes Group of Factories in Coventry, 
England and this is not seriously contradicted. 


5-17. The order appointing Gulati as TELCO’s agents is Docti- 
ment 1 dated 27th December, 1954. The agreement was terminable by 
cither side on three months’ notice and the territory for which the dealer- 
ship was to be in force was the entire State of Jammu and Kashmir. 
During the currency of this agreement, he was not to deal in any make of 
vehicles cther than TMB vehicles without the specific approval of the 


TELCOs, 


5-18. The evidence makes it clear that between 1952 and 1957 
the relationship between Gulati and the respondent and his family parti- 
cularly with Bakhshi Abdul Majid was very cordial, and when Bakhshi 
Bashir Ahmed completed his: studies at school and got some training 
in certain automobile works in India, the assistance of Gulati was sought 
in 1952 for sending Bakhshi Bashir Ahmed abroad to the U. K. to undergo 
training in the faccory of the Rootes Group. The son of Gulati was also 
proceeding to the U. K, for the some Purpose, and Gulati made arrange- 
ments for Bashir Ahmed as well being taken into the Humber factory at 


and Bakhshi Bashir Ahmed in which the former is referred to as the ‘uncle? 
and superscribed ‘yours affectionately’, I am satisfied that the facts stated 
above are true. : 


5-19. There is, however, one matter regarding which there is some 
controversy. It is stated by the Government, that it was Gulati who 
found the finance necessary for Bakhshi Bashir Ahmed’s stay and cdu- 
cation abroad. This is denied by the respondent as well as by Abdul 
Majid'who has filed an affidavit in support of the denial. Letters to 
and from Gulati whose genuinencss is not impeached undoubtedly show 
that monies were sent by Gulati. But the case of the respondent and of 

Abdul Majid is that this was out of the funds provided by Majid or that 
it was re-paid later. No accounts, acknowledgement or evidence of pay- 
ment however has been filed by the respondent or by Abdul Majid. 
But as nothing very relevant turns on the truth or falsehood of this asser- 
tion; Ido not Propose to examine this in more detail. 








a 
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5-20. Bakhshi Bashir Ahmcd who went abroad in 1952 rcturned 
B India in the latter half of 1956 after undergoing training in Coventry 
and thereafter in the factory of Daimler-Benz in Germany. But prior to 
pis return, there were certain mattcrs which transpired in the Transport 
Department to which reference must now be made. Very scon after 
Gulati obtained the agency for TMB vehicles, the State Transport Depart- 
ment which had hitherto been purchasing Chevrolet, Commcr and Bed- 
ford trucks mainly - all of them petrol driven - conducted some tests for 
determining the suitability of the diesel TMB vehicles. The first test 
run on the Srinagar—Tangmarg road was made on 23rd December, 1954 
and the opinion expressed after the test was that the vehicle had good 
pulling power and was found sturdy in construction to withstand rough 
road shocks. The result of this test check is recorded in the file which 1s 
Document 3. There was a further test on the Jaromu— Pathanko: read on 
28th December, 1954 (Document 4). After these tesis were conducted, 
the Transport Controller Mr. S. M. Aga put up a note (Document 5) to 
the respondent as the Minister for Transport proposing that the Jammu— 
Pathankot fleet be completely dieselised. Afier referring to the tests of 
the Mercedes Benz vehicles one of which had been purchascd for tests 
he stated — 
“During my recent visit to Delhi Thad en opportunity of 
talking about this vehicle with my counterparts in India 
who had gathered there to attend the meeting. 
I understand that Mercedes Benz is a good vehicle 
and will suit our purpose”. 


He went on to suggest that the Government might purchase four chassis 
which they had then been offered, besides placing an order for 20 more 
to replace petrol driven vehicles on the Pathankoi-Jammu_ route. In 
this note he pointed out that the only two types of diesel driven vchicles 
available were Mercedes Benz and Layland and expre ssed his preference 
for the former. He also suggested that the total number required by the 
Government might be intimated to the company - TELCOs - so that they 
might arrange to meet the requirements of the Government Departments. 
This note was placed before the respondent as the Minister in-charge of 
Transport, who has noted on several pages on its margin his concurrence 
with the opinions expressed by the Transport Controller. Having obtait- 
ed the approval of the Minister, an order was placed on 25th January, 
1955 with the TELCOs (Document 7) for 24 TMB vehicles comprising 
three models. TELCOs who desired to expand their business address- 
ed a communication tothe Transport Commissioner on 95th May, 1955 
(Document 8), In this letter after referring to a discussion at Delhi with 
3 € respondent and the latter’s order or desire to have eight Mercedes 

enZ cars and a few station wagons and after quoting their price, the 


Sales Manager added — 


“I had the opportunity of discussing with the Prime 
Minister (the respondent) .at Delhi your requirements 
of Bus and Truck chassis for J & K Government. 
He was keen to take advantage of the special 
discount allotted to Government Departments on pur- 
chases of 100 or more Vehicles at a time and he ex> 
pressed a desire to place an order for a total quantity of 100 
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truck and bus chassis inclusive of what had already been 
purchased. He wanted me further to discuss details in this 
behalf with the Transport Controller’’. ce 


And the further part of the letter is taken up with the details of the Price, 
the technical details of the several models as well as to whcn these vehicles 
could be delivered. After this letter was received,the Transport 
Controller put up a note (Document 9) to the Secretary, Home Depart- 
ment, enclosing the letter from TELCO (Document 8) and stating that 
the respondent had been pleased to order that a firm order be Placed for 
8 cars and 72 Mercedes Benz trucks and buses. It will be noticed that 
26 trucks had already been ordered and in regard to both these orders it 
was stated that formal sanction covering them might be obtained from 
the respondent. In accordance with the respondent’s Verbal orders 
of which confirmation was sought, an oder was placed with the TELCOs 
on 27th May, 1955 (Document 10) for 72 TMB truck/bus chassis. The 
verbal orders of the respondent were confirmed by the Under Secretary 
to Government, Home Department on 13th June, 1955 (Document 11). 
The 72 vehicles were not all required for the Transport Department which ° 
needed only 45, but as they had been ordered in order to make up the 
100, the balance of the 27 units had to be distributed to other Government 
epartments. This was done on the orders of the respondent himself 
under which 15 were allocated to the Public Works Department 10, to 
the Irrigation and 2 to the Education Department and the Chief Engi- 
neers of the P.W.D. and Irrigation were directed to arrange for funds for 
the purchase of these vehicles. Documents 13, 14 and 15 constitute the 
: correspondence telative to giving effect to the orders of the respondent 
allocating these 27 units to the several Departments. When the Edu- 
cation Department desired to know who placed the order for the two 
Vehicles which they were desired to take (Document 15), the Transport 
epartment replied by Stating (Document 16) that this was under the 
prdess of the respondent. There were similar letters from other 
epartments which were similarly answered (Documents 17 and 18). 


3 9-21, These TMB vehicles ran for about a year without any ccom- 
Plaint regarding their periormance. Notwithstanding this the needs 

for a shift in the pol,cy regarding the type of vehicles suitable for the needs 

of the Department was Proposed in a note by Mr. Jamwal, PartsManager 

on 26th February, 1957 to which it is necessary row to refer, the sugges- 
tion of Government being that this was to enable pressure being put upon 
TELCOs to induce them to Wansfer their dealership to Bashir Ahmed 
who had then returned to India. In this note (Document 20) he star- 
ted by poimting out that petro] engines had steadily heen giving place 
to diesel ones as Power engines in many fields and particularly in 
the field of road transport. He was, therefore, suggesting that the 
entire number _of petrol vehicles might be replaced by diesel powered 
vehicles. Dealing next with the choice of heavy duty diesel vehicles he 
pointed out that the Transport Undertaking had indented only for a 
few makes after careful test runs and that no mistakes had been made. 
Originally they had Commers fitted with Parking engines, but these were 
not satisfic:ory and thereafter “with the introduction of Tata-Mercedes- 
Benz, major portion of the diesel fleet in the undertaking was formed of 











’ Then he set out the s 
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this make which is definitely superior to the former type (Commers with 
Perkin engines) in many respects. Leyland range is the next competitor 
ich is under close study of the technical | experts of the undertaking”. 
He followed this with comparative technical data of the two types of 
Vehicles. For the Srinagar-Pathankot road the vehicles requiicd were of 
wheel base shorter than 165 which would have smaller turning circles 
aw so only LP 312/36 142" wheel base Mercedes-Benz | Wele sugges- 
sted since “Leyland has no range between 140” and 150 wheel base”. 
Then as regards the Srinagar city and rural routes, he stated that it was not 
possible to have Leylands as the roads would not allow the long chassis 
operation, though some models of Leyland could however be found suita: 
ble adding that the startability of the Leyland engine needed a thorough 
trial. Thenin regard to load carriers on the Srinagar—Jammu route he 
considered that the Leyland range was less suitable for hill operation 
but Leyland assemblers had marketed full forward control 
and goods chassis. He suggested that an 163” wheel base Leyla 
be tried as a load carrier. For the Jammu-Pa:hankot load ¢ 
he suggested Leyland 176” wheel base, and similar 
rural passenger bus service Leyland was recommende: 
of caution that the introduction of a new make like the Leyland would 
call for spare parts stocking problems and further invesiment in <his direc- 
tion-a difficulty which would be avoided by the standa-disation of ihe fleet. 
The maintenance problem would be another off shoot of the addi. 
tion of one more make to the fleet and this would have to be seriously 
considered when another type of vehicle was being added to their stock. 


pecification details of the types of vehicles offered 
by TELCO and. by Ashok Leyland. 


passenger, 
nd might 
arrier fleet 
ly for the city and 
d. He added a note 


5-22. This note of the Parts Manager was commented upen by 
the Deputy Transport Controller jn a note of his own dated 2nd March, 
1957 (Document 21). The Deputy Transport Controller consideicd 
that the shorter wheel base Mercedes chassis might be considered for 
use on the Pathankot Srinagar route, while for the Jammu—Patherkot 
toute he stated that heavy duty vehicles would be more econcmical and 
Suggested the purchase of Leyland vehicles. He sajd-- 


“There are a number of F. F. C (Full Forward Control) Leyland 
vehicles belonging to private operators playing cn Jammu- 
Srinagar route. The Transport Department may as 
Well givea trial to 163° W.B. Leyland goods chassis on 
the above route. It need not be mentioned that the make 
is in very large use all over the world and has proved its 
worth under various conditions of operation’’. 


a other words, the su 
or Beods traffic on th 
Cubt the initi 

Rs, 8 ee 


0 0, but 0 


ggestion was that Leyland vehicles might be used 

n the Jammu-Srinagar route. He pointed out that no 

al Investment on Leyland vehicles was heavier by abcut 
Up with; an account of the increased pay load this extra cost would be made 

same ee oeas Stime. Tt might be useful to compare this with what the 
mae ae had to say in October 1957 by which date Bakhsi Bashir 
whieh a become the agent for TMB vehicles. In a technical note . 
a'SO received the approval of the respondent and cn the basis of 
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which first 100 and thereafter 103 TMB vehicles were ordered, this Deputy 
Transport Controller said — 


“Leyland Comets have no conventional truck chassis to offer 
and nor can it be utilised to its maximum capacity on acco- 
unt of restricted payload permissible on Jammu-Srinagar 
sector” (vide Document 37). 


‘Yo resume the narrative the ‘Transport Controller (Mr. S. M. Aga) agreed 
with his deputy and stated that ‘‘the additional investment will be met 
by increase In our revenue on account of more payload. It is estimated 
that the extra expenditure that will have to be incurred at the time of 
purchase will be realised in one year’s operation”. 


5-23. Pausing here, it must be pointed out that the maximum 
payload on the Jammu-Srinagar route was only 100 maunds and on the 
Jamrmou-Pathankot route 160 maunds on the date of the note. This was 
increased by the ‘Iraffic Control Department by exercising statutory 
powers therefor under the Motor Vehicles Act by a notification dated 
59nd November, 1958 (Document 26) by which with effect from 26th 
November, 1958 this maximum load was increased to 120 and 175 maunds 
respectively. As the lighter duty vehicles carried the maximum load 
permitted on this route, the argument regarding the greater carrying 
capacity of the heavy duty vehicles had really no meaning and the sugges- 
tion on behalf of the Government is that that argument was put forward 
in order to justify by sorne means or other, the advisibility of purchasing 
the heavy duty Leyland vehicles as against the TMB vehicles which were 
lighter and cost less. It may be mentioned that the Government records 
and the files establish that except for 4 TMB vehicles which were supplied 
on llth October, 1956 no order for these vehicles was placed between 
Ist April, 1956 and 31st March, 1957 notwithstanding that in the budget 
for 1957-58 a sum of Rs. 4 lakhs had been provided under the head 
“Capital Expenditure, item 1.6—Purchase of Vehicles’ (vide Document 
19, extract from the Government Budget for 1957-58). 


5-24, Document 22 which included the note of the Parts Manager, 
with the comments thereon of the Deputy Transport Controller and the 
Transport Controller was placed before the respondent (vide Document 
22) and thereafter the note was passed on to the Secreatry to Government, 
Home Department requesting for immediate orders to place orders in 
accordance with that note. The net result of his recommendation was 

that an order be immediately placed for 9 bus chassis and 18 truck chassis. 

For the bus chassis the suggestion was the purchase of TMB 142” wheel 
base F.F.C. chassis for the reason that that range of wheel base was not 
available in other makes. In regard to trucks, 12 were necded for the 
Pathankot-Jammu route and for this Leyland Comets were recommended 
with a rider regarding the permissible payload being allowed to be carried. 
Finally he suggested that provision should be made for Rs. 7 lakhs for the 
purchase of the 9 bus chassis and 18 truck chassis. 


5-25. This suggestion as placed before the respondent is found 
in a note which is Document 23 and that makes rather interesting reading. 
The Home Secretary who prepared the note states that the Transport 





ae 
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t 3 “gs letter had been exaMined by the Prime Minister and that he 
eon Beecwved the placing of orders for purchase of 9 Tata Mercedes buses 
ee ae for the purchase of 12 Leylands and he went on to add— ‘°° 


“Considering, however, the fact that the Department is shoit 
of funds at present the proposal of the TC for purchase of 
6 more truck chassis for Pathankot-Srinagar reuic 
remain in abeyance for the present”’. 
(These were TMB vehicles). 


will 


The modified proposal was to be referred to the Finance Minister 
for concurrence. This suggestion has been marked ‘‘Yes’’ and signed 
by the respondent in token of his approval. ‘The document ends with a 
note by the Finance Secretary who states that there was no objecticn 
to it because it was within the budget provision. This is datcd 1]ua March, 
1957. The Transport Controller was addressed by the Homc Secretary 
in terms of Document 23 and he was infoimed that he might immeaiaic! 
place an order for 12 Leyland vehicles, but that the purchase of the 6 TMB 
trucks might remain in abeyance for the preseni. Document 25 which 
is dated Ist May, 1957 is a communication from the T-ansport Controller 
addressed to Ashok Leyland placing an oider for the immediate supply 
of 12 Leyland Comet. 


5-26. This might be a convenient point at which I might stop 
to examine how far the case of the Government as regards the pressure 
exercised on Gulati and on TELCOs is made out. 


5-27. So far as pressure on Gulati is concerned, learned counsel 
for the Government fairly conceded that he was unakle to establish that 
Pressure was brought to bear on Gulati as alleged in the notification and 
as stated in the statement of the case, namely , thai his cntire ager. cy would 
be terminated by TELCO availing themselves of the tree monis’ nctice 
Period provided for in the agreement (Document 1) though, cf ccuise, 
this has been referred to by Gulati himself in the affdavit tha: he filed, 
but he has not been examined and there is nothing in the documcnis to 
Support such a pressure. The charge, therefore, that Piessuie was 


brought to bear on Gulati by thereatening to cut off the entire agency 
‘rom him is not made out. 


5-28. The 


boca other part of this allegation relates to pressure having 
en 


: rought to bear on TELCOs by with-holding or¢lexs fom them 
ae ce ¢ supply of vehicles to Government, and secondly by placing an 


-“€r With a rival firm and thus in effect threatening a permanent loss 
of custom, 


Oot Ae: _in this connection it is necessary to refer to a letter marked 
oa ential addressed by Mr. Annaswamy (Sales Manager of TELCOs) 
to Men conducted the negotiations with Gulati and Abdul Majid, 
BBE adie ulgaonkar, General “Manager of TELCOs. This:is Document 
the re dated 24th September, 1957, and purports to explain in detail 
efonsawhy he split the territory of the agency between Gulati and 
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d very strongly on it as establish- 


; Government relie : 
paces portions. It reads— 


Pairdeal Motors. ary to set out its relevant 


ing their case, it is MECess 
“Our present dealer for Jammu and Kashmir : Seat National 
Garage; Jammu, owned by Messrs C. ; it a Sons 
Private Lid. This dealership was ae be \ a ulati for 
the main reason that he had a good pu ca Fie uence W ith 
the Kashmir Government. He recently ell out with the 
Kashmir Government authorities and today es - not se a 
position to get usa single order nag Mee ashmir tate 
Transport. Mr. Gulati is, however, a € te secure OF a 
from individual operators who are mainly conceNtrated 





3 hmjr Government orders for us is Mr. Bakshi 
rier who has. becn trading in the name of 
Messrs Kashmir Motors, handling the Srudebaker Car 
and truck line and has been a partner in Messrs J & K 
Automobiles, dealing in Leyland trucks and_ buses. 
Mr. Majid has already sold the Kashmir State Transport 
12 Leyland trucks which they are operating in the Jammu 
—Pathankot route. 


“At present, the Jammu and Kashmir Government is considering 
the purchase of over 100 vehicles of which about 20 to 25 
are required to be of the 7-ton class. A decision on the 
purchase of these vehicles has been deferred pending megetictic? : lp 
Mr. Majid for obtaining the Tata-Mercedes-Benz frerihis’ . 
(underlining mine). 


“T have discussed the problem with Mr. Gulati as well as with 
Mr. Majid and have arrived ata solution satisfactory to both 
the parties. The proposal is to divide the terrirory into 
two parts, #z. Jammu and Kashmir, leave Jammu with 
Mr. Gulhati and appoint Mr. Majid for Kashmir. 
As all the Government business comes from Kashmir, 
Mr. Majid will be able to get us 100 per cent of the 
Government orders. Mr. Gulhati is also reconciled to the 

fact that the Government business will in any case be lost to him 
and he will continue to obtain all the individual sales avail- 
able in Jammu”. (underlining mine). 


‘I have made a definite’understanding with! Mr. Majid that he 
will not only get us 100 of the Government business, but 
also "see to it that no Leyland or Studebaker truck is sold 
in Kashmir. I shall stipulate this condition in our letter 
of appointment to Mr. Majid. 


f 
in Jammu. 
Today the person who is in the best possible position to obtain 


“Mr. Majid has a good showroom in Srinagar and is putting 
up a good workshop which will be in charge of Mr. Bakhsi 
Bashir Ahmed, who is the son of the Kashmir Prime 


‘ 
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Minister and who has had training at the Daimler-Benz 
factory in Germany . 


An enclosed with this letter were the draft letters to be addressed to 
Mr. Abdul Majid and Mr. Gulati conveying to each the terms on which 
the company were offering to them the sole agencies for the two provinces 
of the State- Naturally Annaswamy’s letter (Document 28) is the sheet- 
anchor of the Government’s case and the submission of learned counsel 
for the Government is that every one of the statements of fact found in 
it and the inferences drawn by the writer are fully justified and indecd 
are made out by the official records filed in support of their case. Ihave 
therefore, to deal with the contents of the letter in detail, but before doing 
so I shall briefly refer to the correspondence by which the agency for the 
area of Kashmir was allotted to Bashir Ahmed and the firm which he 
was to manage—the Fairdeal Motors. 


5-30. Document 28 itself refers to the fact of the draft letters to 
Abdul Majid who was negotiating on behalf of Bashir Ahmed and Gulati 
as being enclosed. Document 29 is the draft of the letter addressed to 
Abdul Majid care of Feroze & Co., Srinagar. After referring to the 
discussions which TELCOs Sales Manager had with Abdul Majid, it 
states that the dealership of TMB vehicles for the State of Kashmir exclud- 
ing the province of Jammu _ was offered to the addressee and the terms 
and conditions of this agency were to be— 


(1) The business was to be handled under the name and style 
of Fairdeal Motors with tte headquarters at Srinagar. 


(2) The names of the partners of the Fairdeal Motors were to 
~” be forwarded to the company. 


(3) The showroom at Srinagar where Kashmir Motor’s sign- 
board had been put up, was to be used exclusively for the 
TMB vehicles, the Kashmir Motors’ signboard to be ree 
moved within 12 months. 


(4) Modern workshop and seivice station had to be set up. 
(S) Service personnel had to be traineed in Jamshedpur. 


(6) An initial order for spare parts worth Rs. 10,000 was 
to be placed. 


The draft as it originally stood stated in condition (7)— 

“We note that your associate companies, Messrs Kashmir Motors 
and Messrs J & K Automobiles handle products competitive 
of Tata-Mercedes-Benz vehicles. It is clearly understood that 
you will use your influence and divert the energies and resources 
of these companies towards the sale of Tata-Mercedes-Benz, 
vehicles in your territory”. 
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This was altered in manuscript to read as— 


“This dealership is offered to you on your specific assurance 
that you will obtain for Tata-Mercedes-Benz vehicles not only 
100% of the Kashmir Govt. business but also see to it that 
no Leyland or Studebaker truck or bus is sold in Kashmir 
through your associate companies, Messrs Kashmir Motors 
and J & K Automobiles”. (underlinging mine). 


Then followed other conditions which are not relevant in the present 
context and are, therefore, not set out. The draft was evidently approved 
by the superior officers of TELCO subjecct to inconsequential Variations, 
for we find the entirety of it copied out in Document 30 which is the final 
letter addressed to Bakhshi Abdul Majid conveying to him formally 
the offer of dealership. This letter is dated 25th September, 1957. After 
the letter was received by Abdul Majid it was handed over by him to 
Bashir Ahmed who was intended to manage Fairdeal Motors which 
wes to operate the agency. The letter was sent in duplicate—one copy 
to be retained by Abdul Majid and the other to be returned to the 
company duly signed in token of acceptance. Document 30 which has 
been produced by Government, is the duplicate obtained from the com- 
pany which bears the signature and acceptance of Bashir Ahmed at the 
end of the letter. When he signed the acceptance, Bashir Ahmed made 
certain changes in this duplicate copy to which some reference must 
be made. To start with the corrected the name of the addressee from 
“‘Bakhshi Abdul Majid’ to his own name ‘Bashir Ahmed’, Then coming 
to clause (7) he struck out in manuscript the words in the sentence which 
I have extracted from this clause earlier, namely— 

“........Your specific assurance that you will obtain for Tata- 
Mercedes-Benz vehicles not only 100% of the Kashmir 
Government business but also see toit........ i 


so that after this deletion the Sentence ran— 


“This dealership is offered to you on your specific assurance 
that no Leyland or Studebaker truck or bus is sold in Kashmir ~ 
through your associate companies........ 


and he initialed the deletion, As there is no doubt from the text of the 
draft as well as from the covering lettur (Document 28) that Abdul 
Majid gave a specific undertaking that he would secure for TELCOs 
the 100% of Government business so far as buses and trucks were con- 
cerned, the only object which one can attribute to the deletion of this 
conaition or undertaking from the agreement is that it was not con- 
sidered either prudent or desirable to state this openly. In this connection 
I attach significance to the circumstance that when Bashir Ahmed 
suggested the alteration in clause (vii) he did not Protest by saying that 
this had not been agreed to, and suggested a modification “which was 
thought to be as good so far as the TELCOs were concerend. 


5. 31. When returning Document 30, Bakhshi Bashir Ahmed 
as partner of Fairdeal Motors on its letter-head sent the covering letter 
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eee 40 the Sales Manager (vide Dccument 32) in which he wanted 
addressé ification to be made and the main part of it related to 
certain Sa metit orders placed with Fairdeal Motors while ‘the 
whether ni was at Jammu would also be covered by his ager.cy which jke 
Governnne aswered in the affirmative as per “their previous under: 
- ? and in token thereof addressea a letter to the Transport 
standing r (Document 33) by which the latter wes informed thet Fandal 
Gon? aanla handle all orders of the Jammu ard Kashmir Gcvern- 
Motors Transport irrespective of whether the vehicles were requitcd 
ae eration in Jammu and Kashmir and a copy of the same was 
Ie cea to Fairdeal Motors who were addressed cn the matter by 
a separate letter also (Document 34). This completcs ike narrative erd 
correspondence in relation to the bifurcaticn of this agency and the 
constitution of the Fairdeal Motors with Bakhshi Bashir Ahmed as its 
managing partner to handle the business of TELCO agency for the 
province of Kashmir with the monopoly of all Government business 
whether the same emanated from Kashmir or from Jammu. I shall 
now revert to the terms of Document 28 which as I have said earlier, forms 
the basis upon which the Government rely to support their case as to the 
circumstances in which the agency came to be offered to Fairdeal Motors. 
I should add that the genuineness of this letter is not disputed, only it is 
_ stated that the views expressed thcrein represented mistaken notions of 
the facts which Mr. Annaswamy entertained in September, 1957. 


5, 32. Now, if Doeument 28 sets out the facts correctly the 
Government come very near to establishing their case. It is, therefore, 
necessary to analyse this letter closely and ascertain whether its contents 
are true. It will be seen that it starts by saying that the dealership was 
given to Gulhati for the reason that he had a good pull and influence 
with the Kashmir Government. Gulhati entered the ‘automobile 
business in 1949 and was a dealer, among others, for Chevrolet cars and 
for Chevrolet Commer and Bedford trucks. During 1949 the State 
Government ordered and obtained either for themselves or for connected 
organisations 121 Chevrolet trucks and they purchased vehicles of no 
other make. During the year 1950 they purchased 58 Cheverolet chassis 
ene 50 Bedford chassis. In 1951 the Government were supplied 6 
racers vehicles, 30 Commer vehicles and one Bedford truck. During 
b 2 theGovernment were supplied 8 Commer & 17 Cheverolet vehicles, 
ie es some cars of other makes. During 1953, 37 Cheverolet chassis, 
Seep mers vehicles and 33 Bedford trucks, besides some cars of different 
ee = were supplied to the Government. During 1954, 25 Cheverolet 
fuck and vans were purchased, besides 4 Dodge trucks. In 1955 the 
ee . ases included 66 Tata-Mercedes-Benz vehicles and 13. Dodge 
une and in the year 1956, up to March 1956, 43 TMB vehicles wetc 

easy and between Ist April, 1956 and 3lst March, 1957 4 TMB 

wate S which were supplied on 11th October, 1956. Four TMB trucks 
erie on 18th April, 1957, the order must have been much 
fiewres a thereaftur we get this orders for Ashok Leyland. From the 
eXcept f ave quoted and the makes ordered, it would be seen that 
“Was ewe the Dodge trucks, all the other were makes for which Gulatt 
thé and Se ane with Gulati becoming the dealer for TELCOs at 
dered from ecember, 1954, we find quite a number of TMB trucks or- 
m 1955 onwards. No doubt the respondent has strongly 
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udiated the suggestion contained in the first paragraph of this letter, 


fat “consider that the facts belie the denial. 


but T 

5, 33. The question of any favour shown to Gulati is nO part 
of the charge and the only reason I am examining this question is for 
determining whether the statements contained in this letter marked 
“confidential” are true or not. Its genuineness not being disputed and 
having regard to the time at which it was written and its purpose, one 
would need to have convincing evidence to show that the views expressed 
in it did not represent an appreciation of the facts as then seen. 


5, 34. The next part of the letter deals with Abdul Majid and 
states that he was the person who was in the best possible Position to 
obtain for the TELCOs Government business. As stated earlier, when 
the agency of TELCOs was taken up by Fairdeal Motors, it was started 
as a subsidiary of Feroze and Co. of which Abdul Majid was in manage- 
ment. That is why Abdul Majid played the principal part in the nego- 
tiations which culminated in this agency and Abdul Majid himself in the 
reply that he has filed admits that he discussed the question cf the agency 
with Annaswamy and arrived at the agreement by which he was ap- 
pointed as the dealer for Kashmir by running his business in the name 
of Fairdeal Motors. In this context, I might recall clause (vii) of the 
draft letter to Majid appointing him agent for TELCOs (Document 29) 
according to which Majid assured TELCOs that he would] ‘obtain 
for T.M.B. vehicles not only 100% of the Kashmir Government busi- 
ness...... ”—which indicates the type of discussion which should have 
Jed to such an undertaking. 


5. 35. The case of the Government in respect of these nego- 
tiations was briefly this : Bashir Ahmed returned to India after under- 
going training in the Rootes Group Factory Coventry and in the Daimler- 
Benz Factory at Mann in the middle of 1956. Having been trained in 
automobile engineering the respondent desired that he should enter 
the automobile business and as he had been trained in the Daimler- 


in the affidavits filed, but as the deponents of these affidavits were not 
examined before me, T do not Propose to refer to the facts they state. 


5. 36. So far as the res ondent is co i is that 
after his son Teturned from abroad he put fen fe ences ‘of his brother 
Abdul Majid with instructions to find a Proper opening for him. If 
this is so, it would mean that Majid was acting on the instructions of 
the respondent in negotiating the agency. But as to what exactly 
transpired at the meetings which admittedly took place between Majid, 
Gulati and Annaswamy the Sales Manager of TELCOs, we have no 
documentary proof or regarding the identity of the other participants 
if any. But as Gulati’s version has been denied by Abdul Majid and 
it receives no corroboration for documents, 1 am omitting that part of 
the Government case as unsupported by acceptable material, 
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sequel shows being either what he had been expressly told or what he 
had inferred. Under Documents 20 and 21 a case had been Made out 
for the purchase of Leyland vehicles for the reason that even though 
heavier and more costly to buy and_ to maintain still, having regard ‘6 
their pay load they would repay this excess by the additional revenye they 
would earn. Grounds had been prepared for placing an order with a 
rival firm which in the circumstances could only mean a threat to 
TELCOs in the event of their nct coming to terms with Abdul Majid. 
I have already pointed out that the calculations on the basis of the pay 
load for determining the economy in th use of the Ashck Leyland Vehicles 
were deliberately based on data known to be incorrect having Tegard to 
the maximum pay load fixed by the Registering Authority under the 
Motor Vehicles Act. It is in this context that significance attaches to 
the part the respondent played in (a) directing the placing of an order 
for 12 Leyland vehicles which was done on Ist May, 1957 and (b) keeping 
in abeyance the order for the purchase of the TMB vehicles (vide Do- 


cument 23). 


5. 39. It was evidently this that finally induced Annawamy, 
the Sales Manager, to take a decisive step in the matter of entering into 
an agreement with Abdul Majid and naturally this forms a_ significant 
part of the reasoning on which he recommended his Proposal to the 
Gencral Manager. In passing it might be mentioned that the ordering 
of the Leylana vehicles served a double purpose because on the one hand 
while it showed to TELCOs the danger to them of what would happen 
if they did not proceed to enter into arrangements with Abdul Majid, 
it was a direct benefit to Abdul Majid himself who was the agent for 
these Leyland vehicles under the name Jay Kay Automobiles, Srinagar, 
though it might be added that this being a partnership concern the 
benefit that he got was only fiactional. It was exactly when this order 
was actually placea that Annaswamy got moving and he states in para- 
graph 4 of his having discussed the problem with Gulati as well as with 
Abdul Majid who according to paragraph 2 was the person who was 
“‘in the best possible position to obtain Government orders for TELCOs”’. 
The proposal was to divide the territory into two parts, leave Jammu 
with Gulati and appoint Abdul Majid for Kashmir, All the Govern- 
ment business was to come through Abdul Majid who was also to 
undertake that 100% of the Government business would goto TELCOs, 
Now it passes one’s understan ing how Abdul Majid could have given 
such an undertaking that no Leyland or Studebaker truck would be 


5. 40. I shall at this point refer to the reply of the responaent 
to this charge in order to examine how far that reply and the points 
raised in it are consistent with the documents whose genuineness is not 
in dispute. Jn his reply t> Allegation 16 the respondent has raised a 
number of points which he calls “preliminary” and on the basis of which 
he has questioned my jurisdiction to enter upon or make, this inquiry. 


As they have ail been dealt vith by the courts and have finally been ne+ 


gatived by the Supreme Co rt, it is not necessary to refer to them, apart 
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m the fact that I consider it beyond my jurisdiction to pronounce 
he n or resolve those objections. His second line of defence, on the 
preliminary ground”, is based upon a reference to the manner in which 
he had conducted the administration during the period when he was the 
ead of the Government by referring to the opiiions of some political 
leaders, journalists and others. These, however, I do not consider as 
relevant, because What 1 am constituted as Commission to inquire into 


are certain definite charges of misconduct and malpractices and in 


conducting that inquiry, the encomiums paid to him by others in regard 
to the reputation that he enjoyed have not much bearing. I am, therefore, 
not referring to them either. Discarding these, the respondent starts 
by asserting that he had never shown any favour to his relations and 
that to his knowledge, none of them have exploited or taken advantage 
of his official position, In paragraph 22 he states that his son had been 
living separately since his return from abroad and that during the period 
when he was Prime Minister he lived alone, his relations living away from 
him, and that during this period he was so pre-occupied with his official 
work that he had hardly any time to meet his son or talk to his other 
relatives. . He adds that he was not aware of the business in which his 
relations were engaged except in very general terms.and that he took 
no interest in any business carried on by any of his relations. These are 
his defences in general terms and I do not propose to deal with them at 
this stage because in respect of each allegation, the question as to whether 
it was at the respondent’s direction or with his knowledge and consent 
that any particular act to the benefit of any particular relation was done, 


would have to be considered before arriving at a finding of misconduct 
against him. 


_ _ 5. 41. Coming now to the particular points which have been 
raised in the statement of the case filed in relation to Allegation 16, 
the defence of the respondent is that he never interfered with the re- 
commendations’ of the Department as he completely _ relied 
and was entitled to rely on the advice tendered to him by his depart- 
mental officials and he says that the task of making arrangements for 
the purchase of the vehicles was left entirely to the Transport Com- 
missioner. In regard to Gulati he says in paragraph 27 that he had 
received certain complaints from parties regarding the placing of orders 
for purchase of vehicles by the Department with regard to purchases 
from National Garages owned by Gulati.and Messrs. Fairdeal Motors. 
There is nothing, however, in the files to support this statement and 
Nyhen he says that he had these complaints examined by.the Department 

ut saw no reason to interfere with the action taken by the Depart. 
foe it is difficult to appreciate what he meant though according to him 
ees are certain files and notes by the Transport Controller regarding 
3 ese complaints. T have not been able to find any of these complaints 
a ie files and as the respondent has not appeared at the enquiry after 
he AL his reply, it has not been possible to ascertain which exactly are 
ele es he has in mind. As the Government did not purchasee any 
. icles through Gulati after 1957, the complaint as regards Gulati 

ae have been at an earlier period and there is no trace of any com- 
toe against him either by TELCOs or by the Government between 
d 4 and 1957 during which period he was the agent of TELCOs or 

uring any earlier period either. Even Abdul Majid in his reply docs 
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fot say that TELCOs had any complaint against Gulati nor does he 
assign that as a reason for the company dividing the territory over 
which he had the agency. The files of the company in Telation to this 
bifurcation have been obtained by Government and they do not dis. 
close the existence of any complaint against Gulati either independently 
or as a reason for depriving him of the distribution rights over Kashmir. 


5. 42. The positive statement of the respondent is that he: had 
asked Abdul Majid to make suitable arrangements for a career fo; his 
son who was interested in automobile engineering. Even Bakhshi Bashir 
Ahmed’s going to England and later to Germany for training were not, 
according to the respondent, at his Instance, but were the arrangements 
made by Abdul Majid since he had no time to keep In touch with -the 
educational programme of his son. As regards Gulati financing Bashir 
during the period of his stay abroad which is asserted by Gulati in his 
affidavit supported by certain documents which he has produced and 
of which the respondent had inspection, the respondent when ‘dealing 
this statement is extremely cautious and instead of using strong express- 
sions like “‘stoutly deny” or “emphatically repudiate” is content to say’ 
he does not admit it. In several paragraphs the respondent Tepeatedly 
states that the State Government should be called upon to produce 
the files relating to the several transactions, suggesting that they would 
support him, but all the files of which he gave any details have been 
called and there is nothing in them which would contradict or even 
modify the inferences to be drawn from documents which the Govern- 


ment have included in their folders. For instance, in paragraph 37 


while dealing with the statement regarding the purpose for which the 
Leyland vehicles were purchased, after denying that he directed the 
Transport Controller to submit Proposals for the purchase of these 
vehicles, he affirms that the. Proposals were examined by the Finance 
Department and relies on the reasons set out in Document 22:as the 
real ones which induced him to purchase these vehicles and keep in 
abeyance the purchase of the TMB vehicles. But the correctness of 
this statement has to be judged not with reference to that. document 
alone but with reference to what proceded this transaction'and what 
followed. The respondent adds that he recalled that. there were othe 


reply along with him and in terms practically identical with his, has filed 
before the Commission. I am here referring to Document 7 which 
Bakhshi Bashir Ahmed has annexed to his statement which is a.statement 
of the vehicles purchased by and through the: Government Transport 
Department between the years 1948 and 1958. It shows that Leyland 
vehicles were’ purchased for the first time in May-June 1957 and there- 
after two more were purchased in the year following.: . For: the-subse- 
quent period I have had a statement prepared from-Government re- 
cords as to the make of the vehicles purchased. This shows that -in 
1959 no Leyland were purchased, nor in 1961-62 and 1962-63, and none 
until 1964 when five Leylands were Purchased. The recollection of 
the respondent, therefore, as regards other occasions when Leylands 
were purchased is obviously mistaken. 


3.43, The rest of the paragraphs are concerned to deny that 


ee 
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he had any hand in the arrangements by which Bashir Ahmed became the 

“+ for TELCOs for the Kashmir Province, and of the circumstances 
a SO ch according to the Government that angecy was brought about. 
m 4 ing so he states that Annaswamy’s note (Document 28) represented 
In xan fancies and speculations. After denying that Abdul Majid 
ae ‘anything to do with the purchase of 12 Leyland trucks, he has said 
nat the decision to purchase the 100 vehicles had not been deferred 

nding negotiations with Abdul Majid as stated in Document 28. He 
Ee s that there was no proposal then put forward before him for the 
ae eines of 100 vehicles of which Annaswamy said a considerable num- 
rer might be of the Heavy Duty type. The respondent might be right 
in the sense that on paper there was no proposal, but the absence of 
any note on the file is not inconsistent with the statement of Annaswamy 
in Document 28 for we find that within a month of this letter dated 
September 1957 we have the proposal in October 1957 (vide Document 
6 in Allegation 22) put up to the respondent which he approved very soon 
thereafter, for the purchase of 100 and thereafter 103 vehicles of which 
first 11 and later 14 were of the heavy duty type. I do not, therefore, 
see any force in the denial by the respondent of the truth of the state- 
ment of Annaswamy that the Government had plans to purchase 100 
vehicles even by September 1957. Of course, there was no formal pro- 
posal yet but Annaswamy’s statement is only that the proposal would 
materialise only if Abdul Majid were appointed the dealer and that is 
what actually happened. In these circumstances I consider that the 
statements contained in Annaswamy’s letter are fully borne out by the 
documents and the facts which admittedly transpired. 


5. 44. There is one part of the case of Bakshi Bashir Ahmed 
to which it is now necessary to advert. He states that the bifurcation 
of the territory was really part of a general scheme of territoral readjust- 
ment which the company was making not only in Jammu and Kashmir 

ut in several other areas and that it was based upon the business needs 
of TELCOs with a view to expanding their volume fo sales and that it 
was merely incidentally that Majid or he happened to be selected as sole 
dealers for the Kashmir Province. In support of this statement Bashir 

hmed has relied upon an affidavit of Annaswamy and secondly a 
Note which according to him was prepared by S. K. Raina, the Trans- 
Port Commissioner. In his affidavit Annaswamy states that in the 
interest of effective expansion of TELCO business additional dealers 
pte appointed in 1957 and 1958, among them at Kashmir and that the 
bifurcations were effected for the sake of better sales and service to 
mers. He supports the respondent in stating that he did not 

'scuss with or seek his intervention regarding placing orders with his 

Tm in 1955 and then he adds after stating that there was no pressure 
fee’ for giving the dealershiip to Abdul Majid or Bakhshi Bashir 


“The reason for deciding upon the bifurcation of dealership 
in the Jammu and Kashmir State was that Government 
Transport officials and several other private persons were 
Rot satisfied with the service rendered for our vehicles and 
cur products were losing their popularity and preference,” 
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He goes on to state-that he had known Bakshi Abdul Majid and that 
he sounded him and then entered into the arrangement by which the 
territory was bifurcated between Gulati and himself. As regards this 
affidavit I have a few comments to make. Jn the first place as the facts 
stated by him are not admitted by Government, it was necessary for 
the respondent to have called him as a witness if it was desired to have 
those facts established. He speaks of complaints having been received 
from the Government and from the public, obvisously these would be in 
writing but he has not produced any contemporary correspondence or 
document to support that assertion. If there were any complaints 
against Gulati even by private purchasers, it is not explained why he was 
retained for Jammu area. If the bifurcation was effected as a result of 
a policy decision taken by the company dictated by the need for expanding 
their business one would expect that there would be files containing 
proposals in writing with reasons for this step, but neither he nor the 
respondent have produced any such document. Annaswamy had 
just before the bifurcation written the confidential letter to the General 
Manager Mr. Mulgaokar (Document 28) but in the affidavit he has 
filed on behalf of the respondent he has no explanation to offer as to 
why he had stated the matters which are found in Document 28. In the 
face of these features I cannot attach any value to the statements con- 
tained in this affidavit which are really contradicted by his own earlier 
statements made when he had no motive to speak an untruth. In 
passing it might be mentioned that Fairdeal Motors continue to be 
the agents of TELCOs for the Kashmir area and hence there are business 
reasons why Annaswamy may be expected to support Bashir Ahmed, 
apart from having to deny the imputation that a firm like TELCOs was 
pressurised in the manner suggested in Allegation 16(a). 


5. 45. The other document purports, as I have stated, to be 
a note by Mr. S. K. Raina and the object of filing this document is to 
rely on a passage contained in it explaining the bifurcation as having 
been due to the same reason as that which is found in the affidavit of 
Annaswamy to which I have referred. In this note dated 27th March, 
Pee is document 6 annexed to Bashir Ahmed’s affidavit, it is 
stated— 


“The dealer (Mr, Gulati) held the sole monrcroly of the unit 
(TMB) in the State up tc later part of 1957 but never was any 
objection raised by any one to Mr. Gulati’s sole monopoly. 
However, during 1957 M/S Tata Lccomotive and Engineering 
Co. Ltd. started bifurcating dealership not only in this State 
but in many parts of India, most probably to cut monopolies 
and to ensure prompt supplies to both local sector as well as 
nationalised Undertakings and they appointed M/S Fairdeal 
Motors as their authorised dealer for Srinagar region an 

Mr. C. L. Gulati of National Garage for Jammu region. This 
action of the Principals was taken independently and the 
Transport Department or the Government had no hand in it 
and at no stage were they consulted. Only the Depa: tment 
was apprised of this decision’. : 


Now Bashir Ahmed has produced the original of this note, The note 
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: i fiat he (Mr. S. K. Raina) had gone through the note 
starts p aie oat Fie Hon’ble Prime Minister and Fe was sub- 
endorse detailed remarks as desired to the Prime Minister, If it was a 
a the note was in answer or in response, to a query by the 
epondent two things might be expected : (1),(There_wouldjbe a query 
fa the file, and (2) the answer or reply by the Transport Commissioner 
wail be handed to the respondent himself. Before proceeding further, 
I must point out that after this reply was filed, the ; Government denied 
the genuineness of this letter and also filed affidavits of the concerne 
officers of the Transport Department to say that there was no document 
in the file corresponding to this note, nor of the query in reply to which 
the note might have been put up. The date which the note bears iS 
27th March, 1959 and an examination of the files discloses that nothing 
happened at that period to justify such a note being prepared, as no 
question is stated to have been then raised impugning the propriety of the 
manner in which Fairdeal Motors obtained the agency for Kashmir. 
There was no question raised in the Assembly regarding the propriety 
of any of the transaction of purchase of motor vehicles at that time, nor 
does the note from the basis of ‘any action taken by the respondent 
or the Department as regards the purchase of these vehicles. In view of 
these circumstances, Government filed a petition No. 35 of 1965 on 23rd 
August, 1965 requring Bakshi Baan Aaa opeed ie one of the 
Prime Minister referred to in the letter of Mr. Raina and the papers on 
which the facts in this note about bifurcation ana dealership were basea. 
Bakshi Bashir Ahmea was also required to state and explain how he 
came to be in possession of this document. Bakshi Bashir Ahmad 

filed an arfidavit dated Ist September, 1263 in answer an: in this he stated 
that he had nothing more to say than that the note produced by him 
had been givenio him by Rainainthe year 1959 and had remained 
with him ever since. Why Mr.- Raina should have handed 
over this letter addressed this to the respondent to him in 1959 
When the manner in which he obtained this agency was not 
so far as seen from the files impugned and when except the 
paragraph which I have extracted there is no other matter in which he 
could be said to have the least interest, was not explained and this threw 
great suspicion about the circumstances in which this letter might have 
come into existence. Besides there are indications in the document 
itself which appear to show that it might have come into existence not 
in 1959—the date it purport. to bear—but long after, for it refers among 
others, to the fact that certain of the principal members of the present 
Council of Ministers (Sarvashri G. M. Sadiq, G. L. Dogra and D. P. 
Dhar) were trying to pressurise the Department in favour of certain other 
Concerns who were the agents for different types of vehicles and that the 
Transport Department was resisting this pressure. In none of the 
les Including those called for by the respondent is there any reference 
| to any of these persons, whether they were in the Council of Ministers 


bel Outside as having tried to exert any pressure in favour of any concerns 


he Onging to individuals in whom they were interested. _By the way 
able r. Raina, who was not Transport Commissioner in 1957, was 
e€ to 


© to speak about this matter, when there was nothing in the files on 
Which it could b 


s6l t e based, shows that it was a document prepared with the 
es Boe of justifying the splitting up the agency on grounds known 
a) ; : 


Ntrue, 


f-is8 J 


5. 46, Mr. Khambatta further pointed out that the note bore 
no official reference number. Even if it were a demi-official note, it 
would bear such a number, nor does the query of the respondnet re- 
ferred to in it appear to have any number assigned to it. If it was an 
official document as Bashir-Ahmed claims It was, the question arises 
as to why it should have been handed over to Bashir Ahmed unless one 
proceeds on the basis of the Government case, that there was such 
an identity between the father and the son, that it mattered little to the 
officers whether they dealt with the one or the other. If the note was 
handed over to Bashir Ahmed as is claimed, it could only have been at 
the instance of the respondent which in itself would indicate that the 
story that he knew nothing about the business affairs of Bashir Ahmed 
cannot be accepted at its face yalue. Iam, therefore, satisfied that though 
it is not denied that the signature found on the original which has been 
produced by Bakshi Bashir Ahmed is that of Mr. S, K. Raina, it is not 
a genuine document in the sense that it{came,into existence at the date it 
purports to bear, besides its contentsjbeing designed to serve the ease 
of the respondent for which little support could be had in the official 
files or as I have pointed out, in the files of the company. There is one 
further matter to which I might advert by way of completing my remarks 
on this note by Mr. Raina. The note starts by saying that it was in 
answer to a query by the respondent, but curiously enough, the res- 
pondent does not refer in the reply that he has filed to his having made 
any inquiries of Mr. Raina and of directing him to prepare a note on the 
subject raised by him, nor of course does he mention the preparation 
of any note by Mr. Raina. This, I consider, is a further circumstance 
why I cannot attach any value to this document which is produced from 
a custody which is not proper. The submission, therefore, of 
Mr. Khambata; learned counsel for the Government, that I should reject 
the document as one whose genuineness is not proved, and coming 
from a custody which is obviously not proper appears well-founded 
supported as it is by the several circumstances to which I have adverted. 


5. 47. If Document 6 is put aside as not proved, or as a docu- 
ment whose genuineness is not established, there is no documentary 
evidence in support of the contention raised by Bashir Ahmed that the 
bifurcation of territory by the TELCOs between Abdul Majid and Bashir 
Ahmed on the one hand and Gulati on the other was initiated and 
brought about by'them for expanding their business interests and not 
by reason of the factors which are mentioned in the confidential note 
(Docuemnt 28) by TELCOs Sales Manager. The result of the discussion 
therefore, is that I am left with no alternative except to find that Abdul 
Majid and later Bashir Ahmed obtained this agency because— 


(a) TELCOs were satisfied that they could not obtain any 
orders from the Government, unless an arrangement was made by them 
with Abdul Majid whereby the latter was given the dealership for the 
yehicles ordered, with the resultant commission going to them; 


(b) that the Government had need for and was desirous of 
purchasing over 100 vehicles, but in order that TELCOs~could secure 
that order, they found that it was necessary to enter into the agency 
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ent with Abdul Majid, the placing of the order being kept in 
aeensé till the: finalisation of these arrangements s“andre Sets 


(c) the TELCOs were clearly shown that orders would be placed 
with Leylands or other concerns, in the event of the division of agency 
not being agreed to. In the statement of the case filed by the Govern- 
ment these are the matters which are referred to as the factors which 
induced TELCOs to split the agency. The documents which have been 
filed and to which I have made reference, completely establish these 
facts. I have, therefore, no hesitation in finding that para (a) of Alle- 
gation 16 is made out except as to the part which refers to the pressure 
which is stated to have been ecercised on Gulati. 


Paragraph (b) of ALLEGATION 16 


5, 48. I now go to paragraph (b) of the allegation. Put shortly 
this was that when the bifurcation was decided upon or put into effect, 
the Transport Department at the instance of the respondent made a 
proposal for the purchase of 100 Tata-Mercedes-Benz vehicles which 
was approved by the respondent as Transport Minister and the order 
for the said purchase was placed with the Fairdeal Motors by reason 
of which that firm obtained financial advantage by way of commission 
etc. That very soon after the agency came into effect there was a bulk 
order for the delivery of TMB vehicles is established by the documents 
and is not disputed by the respondent. This was as the result of a pro- 
posal initiated by the Parts. Manager and Deputy Transport Controller 
whose note dated 26th October, 1957 (Document 37) recommended the 
purchase of this number. On 9th November, 1957 the Transport Con- 

-troller sent a telegram to Annaswamy placing an order for 86 light 
transport trucks, three light passenger truck chassis and 11 heavy duty 
truck chassis—totalling -100 vehicles. This was confirmed in writing 
by a formal letter (Document 36 dated 15th November, 1957). After 
setting out the models and the other details of the vehicles required and 
their equipment, it proceeded to stipulate for the terms and conditions 
for the supply along with the delivery schedule. During November 
1957 the company were required to despatch 26 light truck chassis and 
11 heavy duty vehicles. The mode of payment was to be : “The cost 


of chassis ‘will be remitted within two weeks after delivery of chassis 
€x-your works Jamshedpur”. 


S. 49. The technical note on the basis of which this order for 

100 vehicles was placed is Document 37 and it contains also the working 
sheet On the basis of which that figure was arrived at. As regards this 
seal its reference to the Ashok Leyland vehicles not being suitable 
oe the Jammu-Srinagar sector on account of the restricted pay load 
Permissible on that route has already been compared with the note (Do- 
eo 21) dated 2nd March, 1957 by the same officer who then consi- 
Shae that Leylands were more economical and so suggested their pur- 
cae d The figure of 100 was later altered into 103-by adding three more 
dane uty vehicles, but as this change and the need for ordering heayy 
Dat oe is the subject-matter. of a separate charge (Allegation 
i i all not refer to those facts here. When dealing with Allegation 
Shall have occasion to discuss the correspondence and conversation, 


ayes 





f i6o j 
} in relation to the manner of the delivery of these 103 
Slee cae is not very relevant here and itis sufficient to notice 
iit under Document 38 the Parts Manager wrote to the TELCOs and 


ing to the telephonic conversation between the company and 


fe : : 
eeeiiansport Controller, to arrange delivery of the entirety of the 103 
vehicles ordered through Fairdeal Motors, Srinagar in accordance 


: livery schedule already indicated. Document 39 shows 
Een = a tte at the residence of the respondent at which the 
Finance Secretary was present where the question of arranging for 
funds for the purchase of these 103 vehicles was discussed and Document 
40 shows that the proposal made by the Transport Controller for the 
purchase of these vehicles was seen and approved by the Prime Minister 


at a meeting held in November 1957 and in this document he has con- 


firmed the verbal orders already given in regard to the purchase of these 


103 vehicles (see also Document 4]). 


5. 50. That immediately after this agency was secured a pro- 
posal was put up (vide Document 37) for the purchase of 100 vehicles in 
the first instance is not in dispute. That document is dated 26th October, 
1957, barely one month from the date on which Bashir Ahmed received: 
the offer of appointment as dealer which he accepted. The point in 
dispute as to this order lies within a very narrow range.On the one hand it 
is suggested by Government that the officer (the Parts Manager) was ins- 
tructed by the respondent to put up the note working out a justification 
for placing an order for 100 TMB vehicles—a note of the kind that we 
have in Document 37—on the other hand the respondent denies that he 
had any hand or part in having this note put up and he says that the 
officer did so of his own accord with a view to place before him the re- 
quirements of the Department and that he had argued out the advantages 
of a particular type of vehicle, namely, TMB, he accepted the same and 
gave directions for placing the order.’ In deciding on the truth of the 
rival versions, there are certain facts which cannot be iguored. 


(1) There is the question of the point of time when this proposal 

was mooted. A question naturally arises as to why this proposal was 
put forward in October, 1957, coinciding as it did with the time wher 
if the order was placed Bashir Ahmed would get the benefit: Pausing 
here, I must add that the respondent’s statement that he was not aware 
of the interest of Bashir Ahmed or of his brother or of other members 
of his family in Fairdeal Motors is undeniably false and is not worth 
serious consideration. In considering this time factor, I cannot forget the 
fact that at the beginning of the year in February-March 1957 an ap- 
praisal had been made of the requirements of the Transport Department 
and the present proposal was by the same officer, On the earlier occasion 
what was recommended was the purchase of 12 Leyland vehicles and 
6 TMB chassis of which the former alone were ordered and the latter 
kept in abeyance. I am far from saying that there was no need for the 
100 vehicles, but if there was a need it was not as if it sprang into existencé 
only in October 1957. The fact that there was need all along for these 
yehicles, but though provision had been made in the budget of Rs. 4 
Jakhs for the purchase of vehicles, few had been ordered, shows that the 
officers consciously put up their notes just at atime when the purchase 
would benefit Bashir Ahmed. If the proposals contained in Documen” 
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is made say even 4 months earlier, and had been approved 
47 eee le siies, the benefit of the purchase would Have gone i 
the | eA Garages of Gulati. If, as I have held, the purchase of the 
Nena vehicles was intended as a warning to TELCOs as indeed it did 
Ley. t. as seen from Document 28, and the order for the TMB vehicles 
Soe a as suggested in Documents 21 and 22 was withheld on the orders 
w aie respondent, this would in great measure support the statement of 
a Annaswamy in Document 28 that the Government was desirous of 
urchasing a large number of vehicles, but that the same was held back 
i await the result of the finalisation of the agreement between TELCO 
and Abdul Majid. As the placing of the order for the TMB vehicles 
had been withheld on the written orders of the respondent contained in 
Document 23, it stands to reason that no further proposal was put up 
for the purchase of any vehicles until we get to October 1957. 


(2) The intrinsic evidence afforded by a camparison of the note 
(Document 37) with that prepared a few months earlier (Documents 20, 
21 and 22) by the same officer. I have already referred to the contra - 
diction in the two notes as regards the nature of the advantages offered 
by the two types of vehicles—Ashok Leyland and the TMB. 


The circumstances that the officers of the Department made 
proposals supported by technical data to justify the purchase of these 
vehicles at variance with their own earlier proposals at a time when such 
a proposal would have been of advantage to Bashir Ahmed, is in the 
circumstances capable only of one of the three explanations. Firstly, 
that they did so on the directions or at the instance of the respondent 
which is the case of the Government. This has been denied by the 
respondent and though there is no direct evidence of his instructions to 
be found on the file, nevertheless it might be a reasonable or even an 
inescapable conclusion if the other alternatives are not to be accepted. 
The next alternative is that these officials put forward these proposals 
at the time they did and in the manner it is found in their notes to assist 
Bashir Ahmed even without being asked to do so by the respondent or 
even by Bakshi Bashir Ahmed as according to the latter he had nothing 
to do with these proposals. They had certainly no _ personal interest 
in Bashir Ahmed obtaining his commission on these sales, and this alter- 
native may, therefore, be ruled out. Lastly, it might be that the Trans- 
Port officials put up proposals which would be to the advantage of Bakshi 
Bashir Ahmed, without having been directed to do so by the respondent, 
or without any request or inducement by Bakshi Bashir Ahmed. with a 
View to carry favour with the respondent. But this alternative though 
Bee damaging to the character and integrity of the officials than even 
‘ had would not assist the respondent in resisting the charge, because 
notin € who, with knowledge of the variation from their previous 
artance recommendations, deliberately accepted the same and made 
A u pane for financing the purchases of these 100 trucks, though 
TMB whe oe had kept the orders for the purchase of as few as six 
tO the ‘ icles In abeyance for lack of funds. Therefore, having regard 
Alea een factors ] have listed earlier, I would hold that the first 

Ive is that which is established. 


ber is § (3) The rapidity with which the proposal made on 26th Octo- 
nalised and the financial hurdles which were stated to have led to 
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aoe: TMB vehicles in Feb 
keeping in abeyance of the order for 6 epi uar 
1987 Were reat over by the respondent calling, fora meeting. at, his res 
Jeri inance Secretary was present, and the manner in which 


dence at which the F 
se the verbal directions of the respondent an order was placed on 9th 


November, 1957 for 100 vehicles. 

(4) The manner in which the 100 vehicles originally proposed 

are increased to 103 as set out in Allegation 22 which will be dealt with 
when considering the charge arising out of that allegation. 

(5) The circumstances attendant on the manner in which the 

y vehicles was arranged for—all cf which 


delivery of the Heavy Dut 4 : 
form a subject-matter of Allegation 22 and which will be dealt with ip 


connection, with that charge. 

5-5]. In view of these facts which are wholly irreconilable with 
the explanation if any offered by the respondent, I have no hesitation in 
holding that the case of the Government in respect of this matter is 
made out and that the note (Document 37) had been directed to be pre- 
pared recommending the purchase that it did, by the respondent and that 
the respondent’s version that it was the act of the cfficer who worked 
out the requirements of the Department according to the best of his ability 
and that he did no more than accept the recommendations of a technical 
nature as regards the relative advantages of the different types of vehicles, 
cannot be accepted. 

5-52, I, therefore, hold that the charge as set out in paragraph 
(b) of Allegation 16 is clearly made out. 

Paragraph (c) of ALLEGATION 16. 

5-53, The charge contained in paragraph (c) consists of two 
parts— 
(a) The increase in the number of TMB vehicles ordered from 

100 to 120 ; and 
(b) payment of Rs. 33 lakhs to Fairdeal Motors against supplies 
which were delivered much later. 5 
While dealing with paragraphs (a) and (6) of Allegation 16, reference 
has been made to the order for 100 TMB vehicles by a telegram dated 
9th November, 1957 which was later confirmed in writing (vide Docu- 
ments 35 and 36) and how this was increased to 103 by the addition of 
three more Heavy Duty vehicles by a proposal agreed to by the res- 
pondent (vide Documents 38 and 39), Subsequently by Document 
49 (letter No. 5735/PD dated 30th January, 1958) a further 10 TMB 
vehicles were ordered. All these 10 were bus chassis and they welt 
required to be supplied immediately and in one batch. They were to be 
part of the original order for 100 and more vehicles. The files do not 
show any proposal or the technical justification for the fresh order, bu 
as no vehicle could be purchased except on the orders of the Minister 
in charge and the respondent occupied that office then, it is clear that.this 
order was placed with the approval of the respondent. Two mont 3S 
Jater on 13th March, 1958 an order was placed for 8 more bus chassis 
vide Document 50.* The files disclose that these bus chassis were 0!” 
dered for the requirement of the Police Department and a copy of this 
order was forwarded to the Inspector Gencral of Police for his infor- 
mation. In this it is stated that he had verbally mentioned the nee 
for these vehicles and so they were beirg ordered, so that before the ¢8 


1144-1958 SRS Tine eh 
S  -155580S8 7 . 
+ 24-71-1958 . 
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site fnancial year 121 vehicles (103+10-+8) had been ordered froni 
ol ¢ COs. Inanswer to my query as to whether he was challenging the 
oer : propriety of the purchase of these 20 extra vehicles, Mr. Kham- 
nee Teamied cousel for the Government stated that his complaint was 
Oe ted not much to the ordering of these extra.vehicles as to the advance 
soe 33 lakhs which was made to Fairdeal Motois. 


5.54, The dates and amounts of these payments totalling 
Re 33.29,788.34 made to Messrs. Fairdeal Motors, the details of Which 
ee set out in paragraph 35 of the statement of the case, are not disputed 
by Bashir Ahmed. He states in his reply— 


“The Government Transport Department paid advance funds 
to TELCOs either directly or through this respondent’s firm 
as was done with respect to every other firm dealing in auto- 
mobiles. This respondent is not aware as to whether payment 
of such advances is contrary to rules and makes no admission 
with respect tosame. The respondent states that such advances 
were invariably made in respect of all the purchases made 
from Government Transport in so far as this respondent is 
aware...... It has been and is practice of the TELCOs 
and of other manufacturers to authorise despatch and delivery 
only after receiving remittances well in advance of the delivery”’. 
And then he denies that he or anyone else on his behalf approached the 
respondent in respect of the payment of the advance. As regards the 
respondent himself, his answer is contained in paragraph 47 of his state- 
ment and the relevant portion reads— 


“The respondent has no knowledge of tite contenis thereof as 
the same was a matter completely within the province of the 
Transport Controller. The respondent has no knowledge as 
to whether the advance was made to Fairdeal Motors or 
whether such advances if made were contrary to any rules’. 
: _5.- 55. The delivery schedule which was stipulated in the crder 
in writing for the first batch of 100 vehicles (Document 36) and which 
was amended in the first week of December 1957 required the company 
to deliver before the end of November 40 vehicles. 20 more before the 
end of December 1957, a further 20 before the end ¢f January 1958 
and the balance of 23 before the end of February 1958. This ordei 
(Document 36) stipulated that the cost of the chassis would be remitted 
Within two weeks after their delivery at Jamshedpur, the Government 
undertaking to arrange to drive away of these vehicles as soon as they 
Were ready for collection. This delivery schedule was not adhered to 
ythe company. The actual dates of delivery and the number delivered 
On €ach occasion were— : 
On 27-12-1957 .. 40 vehicles 
>> 11-3-1958 20 


» —20-8-1958 
» _22-8-1958 
»» 27-10-1958 
» 11-11-1958 . 


= 
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Rs, 11,82,612.00 for the first 40 vehicles which wei 


The ¢ t of 
The paymen 12-1957 was made on 6-12-1957. The next batch of 


ivered on 27- 
Geechicles were deliverd half on 11-3-1958 and the other half on 11-4. 


r this a payment in advance of Rs. 10,35,482.00 was made 9 
De ete uary, 1958 te Fairdeal Motors. We have next the delivery of 
3. 8 and 8 vehicles between 15th May, 1958 and 20th August, 1958 
making a total of 19 vehicles. A sum of Rs. 5,12,032.60 was paid to 
Fairdeal Motors on 28th March, 1958 as for the price of 20 vehicles, 
The balance of the vehicles were delivered on 22-8-1958, 27-10-1958 
and 11-11-1958 as seen earlier. For these 22 vehicles Rs. 3,49,660.94 
was paid on 18th March, 1958 and Rs. 2,50,000.00 on 28th March, 
1958. The payments are fully borne out by the dccuments evidencing 
the payments included in the bunch of bank vouchers forming part of 


Yocument 46 and are not disputed. 





5- 56, Apart from the question of these payments being contrary 
to the rules, these payments were not required to be made under the 
terms of the contract between the Government and the TELCOs, 
Under the orde: (Document 36) which was accepted by TELCOs they 
had to be paid only within 2 weeks after delivery of the vehicles. The 
object, therefore, of making these payments to Fairdeal Motors was 
not to comply with any conditions of the contract between the Govern- 
ment and TELCOs, but could only have been for the purpose of placing 
Fairdeals in funds just at a time when this new business was coming 
into existence. No doubt Bashir Ahmed says that payments in advance 
were the usual terms upon which the automobile dealers accepted 
orders for sale or made supplies, but he has not given any instances of 
such a practice, nor does he assert the existence of any agreement or 
understanding between him and the Government by which the latter 
were required to make paymcnts in advance, Besides of coursc he has 
no comment to make regarding the condition as to payment stipulated 
by the Government with TELCOs™ when. they ordered the vehicles, 
directly from them, which certainly bound him, as their agent. The 
payments were, thus not called for by any agreement <nd_ were, .there- 
fore, favours shown to Bashir Ahmed, besides being made notwithstanding, 
a specific stipulation against advance payments with TELCOs. 


> SI. Therefore, very much argument is not needed to es- 
tablish that this payment of over Rs. 33 lakhs in advance within about 
3 months after the order, though the last of the vehicles were dclivered 
8 months later, was highly irregular and uncalled for and its object could - 
not have been anything else than to effect the transfer of State funds to 
Bes Ahmed for the latter’s use even though it be for a temporary 
_ period. 


5-58. The next question that has to be considered arises from the 
defence of the respondent that the payment of the advance was a matter 
with which he was not concerned, but it was for the Transport Com- 
missioner who attended to these details. Ofcourse, there isno order on 
the file by which he directed these irregular payments but there are @ 
few matters to which reference must be made. In the first place under 
the Cabinet order 122-C of 1950 dated 24th January, 1950 which is 
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Document 45 and whose terms I have 
powers of Government in the fle en extracted, the financial 
the Minister incharge (paragraph 3) and u Pet a were vested a 
ort Controller had just an imprest of R ") er paragraph 8 the Tr 2 
he could recoupe himself with the appr s. 2 lakhs on expending She 
if any more funds were required, it Bs oe of the Minister inch ied 
Minister. Apart from this, we have a only be on the orders Gare 
exercising control over the fi i he fact that the re the 
é e financial aspect of 1 spondent wa 
one an SOC aE 24 that on 14th March, 1957 cae purchases for os 
0 vehicles to be kept in a , e directed the p 
Document 39 shows that there was pee for lack of Funds ! ayaa 
the Finance Secretary, amo onference at his residence coke 
A > ng others, wa : ence at which 
uestion of finance for the purchase ait s present and at which th 
and decisions were taken. In the fac nese 103 vehicles was discus : 
Te ietbentt : o not believe the Tea ae pesition: aad these 
sft entirely to the Trans nt when he says that the ~ 
we he liked even to th port Commissioner to mak the matter 
fouchtetovhis..n0ti e extent of Rs. 33 lakhs wi e such advances 
) sceeande obtain : s without the sa 3 
which these é taining his a ime bein 
another sages sie ae a ee Os One ; ee with 
. a . ot fez a: clal ye i 
es to believe that ire ones take into account. Nor do thi ik 
Se I ela aepeeed of raking appeeGea ay would nae 
. 33 lakhs in variati ; nce of such a h 
t ion of : : uge 
SS pga hae an mote cre 
ections of th months lat i 
to advert to o e respondent. In thi later without the 
: ne matter o deritex ain: thistconne ction it i 
aga ‘ n whick it is ne 
ponatied ee na to have the oe ace ital ctr 
by him, i at in the abs ed to wiiting and i 
; , It must be ence of any record t apd setae 
ehicecoard i assumed that he ga o show a directio 
ve a aed i wholly unjustified. oe oe fore respondent's aan 
rom this it is no ers which are subs are instances wher 
which he hae not possible to assume oe confirmed in writing but 
of hal pas mob contunes subsequently as spans no verbal orders 
found in noti ich have not been reduced ane, Sevendlsinsianess 
illustrati ings made by offic educed to writing whick 
on, D cers. J would poi hare to be 
Gecimenic: ocuments 17 : point out merely b 
ments to whi and 18 in Allegati y by way of 
other ins hich I have reft : gauon 32 and the 
tances whi eferred in Allegation 37 _ several 
example in dis vhich I have menti n 37. There are several 
facie, n discussing allegati oned elsewhere in thi “He 
to add allegation 10, 19 to refer is report, for 
it eee that these’ t ; o refer only to a fe , 
not thought i wo are only illustrative w. I should 
it worthwhi ative and not exhausti 
hile to compile an exhaustive list hone 


is made are consider that the ci 
hae are such as € circumstances in whi i 
Ih ee made oe ot room for doubt Pee ar or 
of the fact ce of or with the : same must 
merely consi e fact that thi e approval of the re 
onsisted i is payment was i : e respondent. 
other relati ed in transferri as irregular, uncalled 
telation erring State funas f 1} : ed for and 
ated in Seiledenre: narhestatieab s for the benefit of hi 
paragra o hesitation in holdi is son and 
graph (c) of Allegation 16 is Ean the chaise 


‘ 5-60 
the benefit . Paragraph : 
efit deri ph (d) is not really a ck 
ved by Bakshi Bashir Nes ee re ee 
embers of 
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his family by the misconduct alleged in paragraphs (a), (b) and c),” 
De peaaaeh (ce) merely emphasises that it was as a result of 9, 


coduct and by abuse of the respondent's official position that this benefit _ 
was secured. 


5-61. What now remains to be done in regard to this allegation, 
is as regards the evaluation of the pecuniary advantage obtained by the . 
members of the family of the respondent by reason of the obtaining of 
the agency for TELCOs for the Kashmir area together with the order - 
for the vehicles and the irregular advance. It will be noticed that in. 
paragraph (d) of Allegation 16 the Government had calculated that 
a sum of about Rs. 20 lakhs had accrued by way of commission to Fair- 
deal Motors by the sale of 1289 vehicles between 1957 and 1964, but 
this was admittedly the grcss amount of commission which the firm 
received and from that had neessarily to be deducted the amount of 
expenses which Fairdeal Motors had to incur for earning this commission. ; 
I, therefore, pointed out to learned couns.! for the Government that 
the financial advantage which accrued by the obtaining of this agency. 
and the attendant order for the vehicles could not be taken to be the, 
gross amount of the commission but had to be worked out on the basis ; 
of the net profit which the concern earned after it was formed. Learned 
counsel agreed and thereafter placed before me a different method of eva - 
luating the pecuniary benefit arising out of the misconduct charged in Alle+ 
gation 16(a), (b) and (c). The income-tax records of Feroze and Co. for. 
the years 1957 to 1960 have been called for and produced and they show - 
separately the profits earned out of Fairdeal Motors. The assessment 
year of Feroze & Co. is the calendar year and from October 1957 when 
Fairdeal Motors was started to December 1957, to the end of the acé 
counting year, the profit as determined by the Income-Tax Officer from 
Fairdeal Motors was Rs. 47,966.55. During 1958 which is a whole year 
the profit rose to Rs. 1,99,546.01 ; during 1959 it was Rs. 1,50,354.89 
during 1960 Rs. 1,16,984.08. After the dissolution of Feroze & Co. 
as and from 31st December, 1960 and subsequent tc iue period when 
Fairdeal Motors was allotted to Bashir Ahmed to be run by him with 
such partners as he chose, we do not have the income-tax returns of that ’ 
firm. The assessments, | was told, had not been completed. Learned: 
counsel for the Government, therefore, have proceeded upon the average 
of the preceding period, namely, Rs. 1,50,000 as the probable profit for 
the subsequent years 1961, 1962 and 1963. The total profit for the- 
period 1957 to 1963 would come to Rs. 9,64,851. As the business which » 
was secured to Bashir Ahmed was a continuing one, the Government: 
estimated the value of this running business on the basis of a purchasé 
value of five years’ profit (i.e. Rs. 7,50,000.00) which [ consider is not 
unreasonable. Adding it therefore to Rs. 9.64.851 we get a total of 
Rs. 17,14,851 and Mr. Khambata submitted that this would be the 
minimum figure at which the financial advantage: obtained by Bashir 
Ahmed could be valued. It will be noticed that in arriving at this: 
figure no account has been taken of the financial advantage accruing 
from this irregular advance of Rs. 33 lakhs because obviously 
it is subsumed and reflected in the profits of the year in which the 
advance was made. | consider this estimate reasonable a0 
accept it. 
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61° The case of the Government is that in order further 

to impreve the profit of the firm of Fairdeal Motors, Srinagar 

“i ahich Bakshi. Bashir Ahmed primarily and the other members 
ae family were interested, the respondent directed the placing 
Moon order for 14 Heavy uty T. M. B, vehicle chassis (74 Tonnes) 
ofthe type known as L,325/46 from Fairdeal Motors. Srinagar. 
It is stated that these vehicles which were imported or manu- 

factured by TELCOs bad no ready market and had to be pushed 

through with difficulty in order to find a purchaser. !t may be 
_mentioned that TELCOs themselves stepped the assembling or 
manufacture of this type after 1958so that they were in the 
‘market only b- tween 1956-1958.. As an encouragement to their 
dealers to induce them to effect sales of this model, TELCO 
offered them ten conventional type chassis of Tata Mercedes 
Benz trucks, which were in great demand and so could be readily 
sold. for each Heavy Duty vehicle for which they placed an order 
Besides other inducements were also offered like special rebates 
etc. It is the case of the Government that without there being 
any need for the Government to indent for any heavy duty 
vehicle, the Transpore Commissioner at the instance ot the res- 
pondent, placed an order for 14 of these vehicles in order to enable 
the newly started Fairdeal Metors, Srinagat to obtain as many 
as 140 conventional type vehicles which had a ready market be- 


-sides a cash remission of Rs. 2,000 per heavy duty vehicle, making 


on the latter account alone a profit of Rs. 28,000- 


-' 6.2 At first 11 vehicles of this heavy duty type were 
included in an order placed with TELCOs and later three 


“Lore were added, making a total of 14 and these were 
taken delivery of directly {rom Fairdeal Motors 


_ 63 The charge in tespect of this matter is contained 
in allegation 22 which reads— 


“Bakshi Ghulam Mohammad obtained pecuniary advan- 
tage for his son andrelatives in as much as he 
gave orders in 1957 for an unwarranted purchase 
of 14° numbers of heavy Tata Mercedes Benz: 
(1. 325/46) chassis for the J&K Transport Department 
from M/S Fairdeal Motors, Srinagar, a concern owned’ 
and run by his son Bakshi Bashir and other relatives 

e thereby ficilitated the sale of this type of vehicles, 
which had no market in the State, and the'eby also 
enabled M/S Fairdeal Motors to obtain 140 conven- 
tional type of chassis which were very much in 
emand, and which the principals were supplying at 


the rate of 10 per each L 325/46 Chassis lifted by 
their dealers”, 


64 The Sting in the allegation consists of wo parts — 


ed and (1) That the heavy duty trucks were really not need- 
@ that the technical officials of the Department were 
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3 to make notings- putting forward non-existent advan. 
paguced this model. The cost of these vehicles was ne 
than that of the conventional type. and hence by ordering 
them the State really stood to lose. These trucks had a 
ready. market and it was by reason of this feature that ee 
TELCOs effered the special inducements referred to earlier 
to place orders for this type of vehicle. 


(2) The other feature on which reliance is placed jg 
that these vehicles could not be used on the Jammu-Srinagar 
toad because under the rules the maximum Joad that could 
be carried was much less than the load which these heavy 
seven-tonners could carry. 


6.5 Here, as in other cases, there are affidavits filed by 
the ofticers of the Transport Department in which it is stated 
that the notings originated as a result of the directions of the 
respondent. Ido not propose to take any notice of these state- 
ments of fact as evidence against the respondent and would proceed 
to deal with the charge against him only on the basis of th 
documentary evidence. 


6.6 The case of the Government as explained in the 
statement of the case runs: 


PARAGRAPH 2. "During October 1957 Bakshi Gaulam 
Mohammad who was then the Prime Minister and the 
Transport Minister, directed the Transport Controller 
Shri S. M. Aga to place anorder for the purchase of 
100 TMB vehicles. verbal directions were given to 
include heavy type L.325/46 Mercedes vehicles in the 
said order... ..." and 11 vehicles were included. 


PARAGRAPH 7. “The original order... ..was increased 
to 103 by increasing the 11 heavy vehicles L.325/46 
model to 14 under the directions of Bakshi Ghulam 
Mohammad as Transport Minister”. 


PARAGRAPH 15. “That the Price of hicl 

the heavy vehicle 

L.325/46 was about Rs. 10,000/- more than eR Es: of 

the conventional L.312/42 model, The heavier chassis 

ad a further disadvantage of not being capable 0 

plying on the Jammu-Srinagar route due to its wider 

wheel base. Moteover, 325/46 Model is permitted to 

catry the same weight which is carried by L.312/42 
Model on Jammu-Pathankot Toute.” 


PARAGRAPH 17. “That Fairdeal Motors by selling the 
heavy vehicles earned a special discount of Rs. 28,000)" 
and further became entitled to an allotment of ! 
couventional 312/42 model vehicleson which the Jea- 
lers commission alone comes to Rs,1,65,992/-”” 
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6.7 In this case, !n view of there being undisputed docu- 
_mentaty evidence to prove that the vehicles were ordered on 
the directions of the respondent and certain other features 
to which iy shall later refer. it would be necessary to refer 
even at chis stage to the defence of the respondent before 
dealing with the documents. In_his reply (paragraph 3 ) after 
denying that he gave any verbal directions to the Transpott 
Controller for the purchase of 100 TMB vehicles or of any 
particular type of vehicle, he stated, “It appears that a propo” 
sal was put up to him by thz Transport Controller to which 
(he) gave verbal approval as recorded by the Transport Con- 

troller. This was also confirmed in writing”. 


6.8 In paragraph 5 he denies that he gave any directions 
either for increasing the number of vehicles or of having in- 
dicated any particular type of vehicles or that he directed 
the Transport Controller to take delivery of these vehicles 
from Fairdeal Motors, In paragraph 6 he asserts that the re- 
levant Files in the possession of the Government would indi-- 
cate: that the procurement of vehicles from any particular 
source was a matter for the Transport Controller and that he 
never gave any directions to him in that regard, not having 
any knowledge of the technicalities involved in the different 

| types of vehicles or their suitability for a particular purpose. 
| He says that he relied on the recommendation of the depart- 
mental officials and that he was entitled to reply on them. 


69 Notice was also given to Bakshi Bashir Ahmed 

! under Rule 6 (1) (a) who has filed a reply. but as this does 
not very much add to the merits of the defence it is unneces- 
saty to refer it 


‘6.10 I shall now proceed to deal with the documents 

8 which reliance has been placed by Government in support 
a chatge contained in this allegation. That the TELCOs 
Th ton special terms for the purchase of this model L.325/46 
Sect vehicles is clear from the terms of Document 1 
ee is a letter dated 20th August. 1957 addressed to Messrs, 
Toes Garage proprietor C.L. Gulati and Sons Private Ltd, 
ee In this letter they sav after setting out their special 
allen or the purchase of these heavy duty vehicles, We 
Shice ae no objection to the dealers fixing up the selling 
Bt abe co} ene customer after providing for themselves a margin 
Trill ae: s 1,100/- per chassis”. And lastly, they say, you 
cee from the above that very attractive terms are 
esbcces or the L 325/46 model Will you please put in your 
Model ae to secure maximum possible orders for the L.325/46 
the ae let us know your requirements for delivery during 
by TELCOs months". There is another letter, also addressed 
(CDetun s to the National Garage dated 5th Septemker 1957 
dispose see) which shows how anxious TELCOs were to 
Soca these heavy duty vehicles and how reluctant their 
were t> order them since obviously these did not 


, 
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: » merket- Document 3 is another letter also tr 
bode aaeeee ihe National Garage dated 19th October, 1957 
in which they say, ‘we are glad to state that our decision 
to release the L 312/42 model chassis in the ratio of 10: 1G 
the L 325/46 model has received an overwhelming response from 
our dealers.” Then after explaining the advantages of Purchasing 
these heavy duty vehicles, the company adds “We may further 
state in this connection that the special rebate of Rs,2000/- 
per chassis announced for a -minimum of 8 1..325/46 chassis 
collected in October 1957 will not be extend_d after: the-31s¢ 
October, 1957”. It was, therefore, suggested that the addressee 
should take delivery of the vebicles by November or December 
1957 if he was to qualify for the special rebate of Rs.2,000/- 
per vehi.le. Document 4 is a letter from the National Garage 
to a Police Oificer who was inchasge of the investigation with 
reference to the matters which -are the subject of the present 
inquiry. They were answering questions as regards the market 
Position of the L 325/46 model vehicles in 1957 and they said, 
that the supplies of these vehicles were stopped early in 1958 
as the market prospects were very discouraging. This is con- 
firmed by what Bashir Ahmed himself has stated in his reply. 
To sum up the position, these heavy duty vehicles appear to 
have come into the market in the later patt of 1956 and finding 
the market not. responsive, they were withdrawn jn the beginning 
of 1958. The ccmpany offered several inducement to _ their 
agents who ordered these vehicles which took the form -of 
special rebates of %s 2000/per vehicle plus an allotment.of 
ten conventional vehicles. which admittedly possessed a ready 
market, for each such vehicle which - was ordered. 





6.11 Now we come to the order for these -vehicles 
by the State Government from Fairdeal Motors. On.26th 
October, 1957 the Parts Manager prepared a note (Document 6) 
Setting out the fleet position of the long carriers with a 
view to assess the needs of the Department. After. classifying 
the vehicles under their various makes he pointed out that there 
was a total of 348 vehicles in their fleet. Out of them 
Cheverolet, 18 Bedford and 7 Commers were said to need re 
placemeat as their further operation was uneconomical, they 
being too old. Thereafter he made a calculation of the total 
amount of freight that would have to be carried between 
Pathankot and Jammu and between Jammu and Srinagar. He 
suggested that the time had come for increasing the payloads 
permitted to be carried by the several types of vehicles and ‘cal- 
culating on the basis that the TMB 74 tonner should be permitted 


conclusion that if there were heavy duty trucks which would trans" 
port 200 maunds at 12 trips for 10 months, this would ease the traffic 
position, and finally he added that the addition of the 7} tonnes 
mode! 325/46 may be obtained for running on the Jammu- 
Pathankot route, and that the introduction of this type woul 
enable the Deparrment to compare the performance of these 
heavy chassis with the recently Purchased Leyland Heavy Duty 


(eave 


chassis _ under similar operational - conditions. He therefore 
proposed that the Department might go in for 846 TMB L 312/42 
«model vehicles, 3 TMB chassis of LP 312/42 and 11 TMB 74 
ronner truck chassis L,323/46 model. making a total of 100. 
(There ‘is, however, a cotrection here (in Document 6) in 
‘manuscript raising the total to 103to which reference will be 
-made later). Immediately on receipt of this note the Transport: 
Controller accepted the recommendation and sent a talegram 
on the 9th November, 1957 (“oscument 35 in Allegation 16) 
ordering 10) TMB vehicles which was confirmed by a F. rmal 
letter dated 15th November, 1957 Document 7) by which he 
placed in writing an order for 86 TMB conventional truck 
chassis, 3 TMB conventional passenger chassis and !1 Heavy 
Duty 74 tonner truck chassis medel L. 325/46 “A delivery schedule 
-was given and these 11 Heavy Duty Vehicles were to be 
supplied: before the end of November 1957. In this order the 
‘Parts Manager who signed it on behalf of the Transrort Con- 
troller stated that he would arrange to drive away these units 
-from TELCOs works as soon as they were ready for collec- 
“tion. But even before this letter( ocument 7) was despatched, 
there had: been a discussion over the telephone on the 13th 
November (vide Document 9) between the Transport Controller 
-and TELCOs by which the number. of heavy duty vehicles 
“to be ordered was increased to 14. This was confirmed by a 
telegram from TELCOs to the’ Transport Controller which reads - 


“Your telegram November 9th as discussed ovet telephone 
with Aga (Transport Contreller) please increase order 
for. L-325/46 to 14. instead 1} stop if necessary you may 
effect corresponding reduction other models 

- Telecosales” 


On receipt, this was put up for formal orders as indicated 
bythe endorsement on this telegram to the Transport Cortroller 
The number of heavy-duty vehicles to be ordered was then 
raised to 14 which is to be found in the manuscript correction 
in the Parts Manager's note (Document 6) by which 11 ‘Heavy 
Duty Vehicles) is corrected into 14 and the total of 100 is 
corrected into 103. Though the Sales Manager of TELCOs 
enquired if the number ef conventional vehicles might be 
reduced, in view of the increase in the number of heavy duty 
Reicles ordered, this was not accepted but the total number 
of vehicles ord-red was increase} to 03 I shall have occa- 
tae to show later that there was no technical jutification for 
this Increase in the number of heavy duty vehicles and this 
= aati in the total to 103. The telegram (Dccument 8) was 
(NM ied to also by a telegram from the Transport Controller 
He t Aga) to the Sales Manager TELCOs (Do:ument 9) in which 
ae arated that he would accept 14 of the L. 325/46 type instead 
vee but that'he would lift immediately eight from Fairdeal 
be ees Seam its ready stock and desired that six more might 
5 ae ready for collection in November and the other units 
ie P ered in the formal order dated 15th November ‘i e- Docu- 

nt 7). A confirmation was sent by post on the same day. 
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Al2 Lt would “be noticed that this arrangement “Wages 
eaves of what had been stated in Document 7 regarding 
the place of the taking of. the delivery of the vehicles. 

Sy ly to enable Fairdeal Motors. to 


This variation was apparent ) 
get rid-of.the eight vehicles which they had apparently. ordered 
and taken possession, of without having to find the market 


for them, 
to the telegram (Document 9) the Com: 


hich is Document 10. In this the Sales 
of the !4 heavy duty 


6-13 In reply 
pany sent a telegram w : 
Manager insisted that the entirety 
vehicles would be supplied directly from the works at Jam- 


shedpur and expressed their regret that they were . unable 
to arrange release of L- 325/46 “from the ex-Fairdeal: alloca- 
tion”. If the Company had stuck to this, the result would 
have been that though Fairdeal Motors would have obtained 
the 140 conventional vehicles. they would still have had on 
their hands eight heavy duty trucks which they would have 
been at a loss to dispose of and the cost of these which 
came to nearly Rs, 3 lakhs would have handicapped them in 
their business. The Transport Controller was not prepated-to 
accept the Company's refusal and sent a _ telegram (Docu: 
ment 11) asking the Sales Manager of -TELCOs to ring him 
up from Bombay What exactly transpired over the telephone 
is Not in evidence, but what followed is a telegram from 
TELCOs to the Transport Contcoller(Document 12) by which 
they expressed their agreement to release six chassis L. 325/46 
model from Fairdeal Motors’s allocation. Finally all the 14 
Heavy Duty vehicles were’taken delivery of from Fairdeal 
Motors (vide Document 13 invoice of TELCOs for 14 Heavy 
rane vehicles suoplied to Fairdeal Motors). Thus, besides 
t ae obtaining the benef.t of the supply of conventional 
venilee ap the ratio of 10: I they were able to sell away 
eight of the vehicles in their hands without having to wait 
for purchasers, who might not turn up. 


noid ot Now pausing here, it is necessary te refer to an 
4 Br In’ relation to this type -of vehicle on which consi- 
eee teliance has been placed by learned counsel for the 

vas placer jm support of his submission that this ° order 
Be aad Primarily and even solely for the benefit ‘of Bakshi 

ashir Ahmed. I have already referred to the correspondence 
that pass’d between the National Garage of Gulati & Sons 
Pvt, Ltd.. and TELCOs. The National Garage were dealers 
of TELCO vehicles for the Jamrau area, their agency for the 
Kashmir area having been terminated in October 1957. The 
National Garage had in their hands as early as from the 
begining of 1957 one of these L. 325/46 Gricdeliwhich. as the 
c rrespondence already referred to would show, they had been 
pressed to take by the manufacturers. They were evidently 
not able to find a market for this vebicle and on 4th April, 
1937 they addressed a communication to the Transport Con- 
of Jammu & Kashmir Government offering to sell this 
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yehicle at’ a concessional price. In that letter which is Cacu- 
ment 5. they stated that they understood that the Jammu 
& Kashmir Government were intending to purchase some heavy 
duty vehicles (this is correct vide Document 23 in Allegation 
16 in which on 11th March, 1957 the respondent approved 
the proposal by which 12 Leyland trucks were actually ordered 
yide Document 25 in Allegation 16 on ‘st May, 1957) for 
operation between Pathankot and Jammu, and as against the 
company’s price of Rs, 36,080/- plus, of course, transport char- 
ges from Jamshedpur to Jammu, they offered ex-their works at 
Jammu one L. 325/46 model for Rs, 35,00/-. At the time 
when this letrer was received. there was, of course, no 
immediate proposal for the purchase of these TMB heavy © 
model vehicles. Immediately on receipt of this, the Transport 
Controller matked it to the Parts Manager for his comments. 
The comments, however, are not on the file. It was put up 
again to the Transport Controller on 20th September, 1957 
as is seen from a further endorsement o this letter The 
point that was made by the learned counsel for the Govern- 
ment was that if there was really an urgency in having this 
type of vehicles for their operational fleet, delivery could 
have been taken of at least this one vehicle of Gulati, but 
- that instead the Government chose to pay over a thousand 
rupees extra for obtaining vehicles from Fairdeal Motors, 
besides having to incur the expense of the drive away charges 
from Jamshedpur to Jammu. I consider there is substance in 
this submission. 


Tint 


_ 6.15 Document 14 is of some impertance in relation to 
this charge. It is a communication from the Transport Con- 
troller to the Secretary to Government, Finance Department 
and is dated 7th December, 1957, It states that he was sending 
a note which had been seen and approved by the Prime 
Minister at a meeting at his residence in November 19357 when 
the Secretary was present, for arranging funds for the pur- 
chase of these 103 vehicles and it adds. “meanwhile order for the 
chassis has been placed as approved bv the Prime Minister’. 
To this is appended the note of the Parts Manager which has 
een referred to as Document 6 with the corrections carried 
out, to make the total order for 103 vehicles with the heavy 
uty trucks 14 instead of 11. As there were not enough funds 
eae making tte purchase of these 103 vehicles- all of them, of 
poutse) through Fairdeal Motors—it was suggested that the 
*Overnment should be approached to advance to the Transport 
See euuent sufficienc furds for the purpese. This purchase 
Aes ae uaed on the basis of “TMB vehicles which were 
sien driven were suitable for the type of operation and in 
far poe the Government's policy of standardisation of the fleet 

oe acility of maintenance and_ stocking of parts - In this 

. pera the technical justification for the purchase of 12 
a and in May 1957, in which it was suggested that that would 


rey € comparison of the performance of different makes may 
Tecollected. 


p_—_  — 


bm 


The total expenditure contemplated .was in -the 
fe pant ts 20 lakhs for which provision was desired t5 
ernie, I am ieferring to Document \4 for the purpose:of 

‘ showing that these purchases - of 103 vehicles with 14 of them 


_ being of the heavier type were made as approved by the 


- respondent- . 

6.17 On this report the Home Secretary drew up.a 
minute (Document 15) with a view to placing funds at the 
“disposal of the Transporc Controller, pointing out that the 
cost of these vehicles came to over Rs. 28 lakhs and as ‘in 
the above note (Document 14) it had been stated that the order 
for 103 units had been made on the verbal oriters given by 
the respondent, th: Home Seretary suggested in paragraph 5 
that the “‘P. M.” before whom this note was to be placed 
might confirm the verbal orders given by him and over the 
margin the respondent has stated “yes” authenticating it with 


his initials. 


6.18 There is one other document :o which I. must 
‘refer and that is a !‘ocument from the file of the Traffic 
Control Departmznt (Document 17). It shows that up to 26th 
- Movember, 1958 public carriers were permitted: to carry up:to 
a maximum. of 100 maunds on Jammu-Srinagar route and only 
160 maunds on the Jammu-Pathnnkot road. By an order of 
the Traffic Control authorities dated 21st November, 1938 the 
maximum payload was increased to 120 maunds on the Jammu- 
Srinagar rouze and 175 maunds on the Jammu-Pathankot route. 
It was ouly in March 1960 that the payload was increased on 
the Jammu-Pathankot road to 200 maunds, so that the calcula- 
tions on the basis of which the purchase of these heavy 
duty vehicles was recommended— which proceeded on the footing 
that they would be entitled to carry 200 maunds—was with- 
out any foundation and appears to have been put forward 
merely for the purpose of suggesting the purchase of this type 
eee Vehicles This might be compared with the economic justi- 
leation for the proposal to purchase 12 Leyland vehicles dealt 
with in Allegation 16(a) supra, > 


_§.19 Now I came to the most important and difficult 
question .at to the part played by the respondent in. the matter 
-of effecting these purchases To statt with, the . respondent 
himself admits that it was on his orders that the purchase 
was effected, In this- connection it might be pertinent to, point 
out that In accordance with Paragraph 3 of the Government 
Order No 122-C of 1950 dated 24ch January, 1950 the powers 
of the Cabinet In regard to purchase of vehicles were vested 
in the Minister incharge of Transport and the respondent was 
on the relevant date not merely the Prime Minister, but also 
the Mirister incharge of Transport, 1 am saying this because 


‘though there is in the files no direction by the respondent 


authorising the Transpert Controller to place the order for 
the 100 vehicles in the first instance, it is not disputed. that 
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. sport Commissioner could not do’ so except on the 
te of faite respondent and besides it is admitted and the 
chee bear this cut as that the order for the 103 vehicles was 
Deed on his direction. In. this cennection I would add that 
rae ceach considerable significance to the manner in which the 
number of heavy duty vehicles to be ordered was increased 
from 11 to 14 as a result ‘of which the total number of 
vehicles ordered became 103 instead of remaining at 1.0 as 
suggested by TELCOs. 


620 It is the case of the respondent that as a Minister 
in charge of the Transport as well as the Prime Minister, he 
merely acted cn the advice of the technical officers of the 
Department, that he took no personal interest in the matter 
and that not being acquainted with the technical preblems 
involved, he could and did metely proceed on what the de- 
partmental head suggested. On the other hand, the case of the 
Government is that it was on his initiative and at his sugges- 
tion that-the departmental officers were directed to put up- 
notes suggesting these purchases—purchases which were meant 
to: assist Bakshi Bashir Ahmed who was the agent dealing 
these vehicles, and te enable him to obtain substantial sums | 
by way of commission on their purchases. In dealing with this 
imputation by the Government | am not, as already indicated, 
taking any notice of the statements in the affidavits filed by 
the several officers of the Transport Department regarding the 


respondent having spoken to them to have this purchase pro- 
posed’ and put through. 


in 


6,21 No. doubt, there is no direct indication in the files 
to point to the note (Document 6) having originated at the 
instance of the respondent, but in my opinion this does not 
conclude the matter and one has to have regard to the entire 
evidence and the cumulative effect of the. various steps taken 
from stage to stage from the original proposal in Document 6 ~ 
to the final implementation under which 14 vehicles were taken 
delivery of through Fairdeal Motots, to arrive at the conclusion 
as’ to whether the entire thing was or was not a device to 
benefit Bakshi Bashir’ Ahmed who, it is admitted, did derive 
considerable profit out of the transaction. ; 


6.22 The circumstances I have in mind are ~ 


_() The timing of the proposal - Bakshi Bashir Ahmed was- 
papointed as the sole dealer for TELCO vehicles for the province 
‘All Kashmir on 25th September, 1957 (vide Document 30 in 
( egation 16) with a monopoly as regards the orders obtained 
“Ate the Government of Jammu and Kashmir and Bakshi Bashir 
5 med accepted this appointment en 15th October, 1957 (vide 
ae 32 in Allegation 16), The note by the Parts Manager 
ae must have taken some time to prepate, as is evident trom 
drat number and nature of the corrections in manuscript of the 

t in the- files (No.644/PD Parts I pages 3-10), was signed by 
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9357 and in this he proposed the- 
Da oe ep eee. trucks, including 11 Heavy Duty 
Pu (1325/46 model) for maintaining the operational strength 
ve ies TRE port fleet. Here I cannot but refer to the contents 
i Documents 93 and 24 in Allegation 16 dated 9th March 
and 14th March, 1957 respectively in which the respondent 
directed that the purchase of T. M. B. trucks which ie had 
approved be kept in abeyance I need only add that if the 
prop »sal contain d in Document $ had been mooted and approved 
of earlier than 15th October, 1957, the benefit of the 

heir sales would have accrued not to Fairdeal 


ission on t : 
: ae re Bakshi Bashir Ahmed but to the National Garages 


of which Gulati was the proprietor. I consider, therefore that this 
timing of the note (Document 6) immediately after the TELCO 
agency was obtained by Fairdeal Motors as of some significance, 


(2) This timing is also of some relevance im view of the 
fact that on 19th October, 1957, the TELCOs had announced 
(vide Document 3) in addtion to the concessions they were 
already offering to their dealer who picked up their L.325/46 
models, a further cash discount of Rs‘ 2,000/-per chassis for a 
minimum of 8, besides the release to them of :heir conventional 
vehicles which were fast’ moving productsin the ratio of 10 : 1 
to every heavy duty vehiele ordered The last date for the 
orders to be received by TELCOs according to this circular was 
the 3lst October !957 and it is common ground that this time 
limit was. extended in, the instant case and even though- the 
order was placed on the 9th November, it is not disputed 
that Bakshi Bashir Ahmed got the benefit of this additional 
concession, - , 


_ (3) Thirdly, even though in the original order all the. 14 

heavy duty vehicles were to be taken delivery of at Jamshedpur, 
as if it was a direct sale by the company threugh the agency 
of Fairdeal Motors, still efforts were made tu vary this at the 
Instance of the Transport Commissioner and to obtain at least 
eight of these vehicles from Fairdeal Motors, Srinagar. The point 
about the number 8 referred to in Document 9 arises from the 
fact that this was the minimum number of vehicles to be ordered 
on the terms of the company’s offer to qualify for a - special 
rebate of Rs. 2,000/- per chassis (vide paragraph 4 of Document 
3). That was evidently the reason why the Transport Controller 
suggested that 8 should be taken from the stock in the hands 
of Faird<at Motors. It is obvious that this variation was sugges- 
ted to confer the advantage of paragraph 4 of Document 3 on 
Fairdeal Motors, Srinagar. As already indicated, I take it that 
on further negotiations and discussions the company who origi- 
pally insisted upon not more than six being obtained from Fairdeal 
Motors, finally agreed to ‘all the 14 being acquired through 
Fairdeal Motors. 


_ In regard to this matter Bakshi Bashir Ahmad in his 
reply says that the Government did so bececause he had 
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te and they could have it earlier. If this statement is 
the stock had lifted eight of these unsaleable. Heavy Duty 
ehicles within a month of his dealership, which: could only 
be on the footing that he knew they were going to be ordered 
by Government: 


However this may be, there was undoubtedly no urgency 
for the Government to obtain delivery of these vehicles which 
ig the explanation offered by Bakshi Bashir Abmed tor the change 
in the manner of delivery. Firstly, having regard to the rule as 
to loads permitted, there was no difference -tetween the deli- 
very. of one type of vehicle rather than another so fur as the 
transport needs were cencerned. Secondly, this is not teconcile- 
able with the Transport Controller having on his hands from April, 
1957 onwards the offer of Gulati to sell them a vehicle of this 
type for a price nearly Rs. 1,500/- less than that which they 
had to pay. Fairdeal Motors, particularly as tkis offer had been 
put up before the Transport Controller in September 1957, as 
seen from the noting on Document 5. This offer was not ac- 
cepted and there is nothing on the file to indicate, nor has the 
respondent of Bashir Ahmed offered any explanation, es to why 
the offer was not accepted. The only reason can be that if 
that ‘offer was accepted, the National Garages and not Fairdeal 
Motors would have had the benefit of the release of 10 con- 
ventional vehicles and Fairdeal-Motors would have been dep- 
tived of the additional commission of Rs. 2,000/- per vehicle. 


_.i. (4) Document 14. which is a letter from the Transport 
Controller to the Finance Secretary dated 7th December, 1957 for 
making arrangements for the finance required for these purcha- 
ses,’ indicates that the note (Document 6) as well as the finan- 
cial proposals had been prepared at the instance of the respon- 
dent and that.there had been a meeting at his residence in 
November 1957 at which the Finance Secretary was present when 
the note and ‘the question of arranging for finance for this pur- 
chase were discussed and decisicns taken. The letter says, “Mean- 
while order for the chassis has been placed as approved by the 
Prime Minister”. This approval was evidently oral, and hence 


2 he letter confirmation in writing of this verbal order was 
nght: 


ae (5) Intrinsic evidence offered by the note (Document 6) 

ae e basis of which this order for the Heavy Duty vehicles 

Mi placed itself establishes that it was a manipulated note, as 
Proceeds deliberately on incorrect data. 


to b (a) The Heavy Duty vehicles were according to the note 
be Siace Operation on the Jammu-Pathankot sector and were to 
ed to the fleet based on Jammu. The annual freight to 


L is 4 
be transported by the Jammu based tleet is stated to be !2,62,000 
maunds (the exira zero in Document 6 maki g the figure 12,62,0000, 
maunds is a typing error as is evident from a comparison with 
the draft which is in the tile and has already been referred to), 
But the haulage capacity arrived at after including the proposed 
11 Heavy Luty vehicles is 13,08,000, i.e. 46,000 maunds extra. 


(b) The Farts Manager was aware that the permissible 
payload on the Jammu-Pathankot sector where these. vehicles. 
were to be used, was only 1€0 maunds irrespective of the 
capacity of the vehicle, as is evident from other parts of the 
note Document 6. The Registering avthority which had. the. 
power aiter observing the statutory formalities prescribed by 
the Mctor Vehicles Act, to increase this load, increased it to 
175 by a notification issued only at the end of November, 1958. 
(vide Document 17)—more than a year after Document 6—and: 
this was raised to 200 maunds only in the third week of March, 
1960 (ibid). But though the-Parts Manager knew that the per- 
missible load even for the Heavy Duty vehicles. was at that 
date: only 160: maunds, he worked out the outturn of these vehicles 
on the basis of their carrying 200 maunds. As 200 maunds load 
could- not haye been carriéd. on that date, it: weuld be.obv.ous 
that the conventional vehicles which cost less:to purchase and - 
cheaper to maintain ard run, would have been more economical. 
with that permitted payload. It is not possible to envisage: a° 
Paris Marager of experience to have put torward a calculation 
of this sort for justifying the purchase of Heavy Duty vehicles, 
knowing the paylcad which could be carried by each type of vehicle’ 
unless he had some special motive to do so. As the purchase: 
of the Heavy Duty vebicles did confer considerable pecuniaty: 
advantage on Bakshi Bashir Ahmed and his concern Fairdeal: 
Motors and as neither he nor the Transport Controller who 
approved this note, had personal interest to benefit Bakshi 
Bashir Ahmed, the inescapable conclusion is that the idea of 
such a note must have originated from the. respondent with @ 
view to justify the purchase of these vehicles and in order to - 
benefit Fairdeal Motors. 


(c) This aspect becomes cleaerer when one examines- 
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refully the changes which this note Document 6 underwent 
cet ‘ustify the increase of the Hleavy Duty vehicles, from J1 to 
cae would be recollected that though on the 9th November 
only 100 vehicles, including 11 Heavy Duty, were ordered, this 
was increased cn 15th November, 1957 to 103 with 14 Heavy 
Duty, on the verbal crders of the respondent. There was no 
independent note justifying this increase, only the number of 
vehicles in the earlier note Document 6 was altered. These 
changes consisted merely in the alteration in manuscript of the 
typed matter as regards the number of vehicles required from 
11 to 14 in some places and the total number of vehicles being 
raised from 100 to 103 in the last page where the financial im- 
plications were worked out, without any change in the body 
of the note dealing with the transport requirements. These changes 
with a few conseq ential alterations were typed out fair and 
this altered note formed the annexure to Decument 14. When, 
however, we reach the annexure to Tocument 14 which is 
the corrected cory ot Document 6, after the changes made 
increasing the number required from ll to 14, we have this 
curious feature that the total load required to be carried by 
the Jammu based fleet still remained at 12,602,000 maunds while 
the total of the load which was to be carried by the 14 
instead of the 11 Heavy Dury vehicles is brought up to 3,36,000 
ani the total haulage of the entire 103 vehicles to 13,80,000 
maunds, thus providing for an idle c:pacity of 1,.8,000 maunds 
per annum. A comparison of Documents 6 and 14 discloses that 
except that 11 was corrected into !4 and the total number 
altered from 100 to 103, there was no change in the text, or 
in the reasons for the proposal. J have typed in parallel columns 
the matter in Document 6 and the same in the annexure to 
Document 14 which brings out the manipulation in the figures 
Tegarding the number of vehicles, and which clearly shows that 
the officer who prepared the document was aware of the arrifi- 
cial nature of the proposal he was putting forward. The increase 
in the number undoubtedly went to the benefit of Bashir Ahmed 
and as the officer had no personal interest in this clumsy mani- 
ae I consider that the inference is irresistable that he 
ba 7 been directed to increase the number of vehicles to 
crdered by some one interested in Bashir Ahmed 
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6-23 The cumulative effect of these features leads me to 
the inescapable conclusinn that the note (Document 6) is artifj_ 
cial and is based on deliberately in-sorrect data and that it was 
further manipulated in Document 14 to justify the increase from 
lL to 14, and could not have been prepared by the officials on 
their own initiative, bue that they came into existence at the 
instance of sone one who was interested in. helping Fa rdeal 
Motors to obcain financial advantages. This points irresistably to 
t having had a nandin having this note prepared 
to assist his son. I am, th-refore, satisfied that the charge 
as formulated in Allegation 22 is established. I find that by 
reason of this abuse of power, Bashir Ahmed benefited to the 
excent of Rs. 23.000 -which is the extra concession he got, as 
also by the commission he earned on the i4) conventional chassis 
he was admittedly permitted to lift as a resulc of tis purahase, 
but as these amounts hav+ been taken into account in comput- 
ing the financial advantages gained by the abuse charged in 
Allegation 16, ic need not be considered here. 


the responden 


7.1 Besides Fairdeal Motors, Srinagar there were quite 
a number of oth2r concerns started vy the several members of 
the family between 1957 and 196) but these are of minor signifi- 
cance. Ofthese it is sufficient to refer to two or three just to 
show the diverse fields in which they engaged themselves and 
. the range of their operations Thus, Abdul Majid srarted in 
July 1959 a firm by name Fairdeal Motors, Indore having secured 
an agency for Ashok Leyland vehicles for the State of Madhya 
Pradesh. This was also a subsidiary of the family concern of 
Feroze & Co. and the firm included among its partners not merely 
several members of che family viz., himself, his brother Ghulam 
Nabi and his two sons, Shama Mir, Yasmin Bakshi, wife of 
Bashir Ahmed, Aisha Begum sister of the respondent but also 
Mr. & Mrs, Bedt wh) were partners with him in Jay Kay 
Automobiles Jammu and Srinagar. [1 October 1959 Abdul Majid 
on his own statement (vid2 his reply to Allegation 14) entered 
into a partnership with Abdul Gani Bhat in the name of Messrs. 
Fairdeal Builders, the deed cf partnership being stated to 
have been drawa up on 28th October, 1959. Incidentally it 
may be mentioned that it was Abdul Ghani Bhat who was 
employed by the respondent for the construction of his own 
houses as well as for several Government: buildings. 


7.2 The members of the family appear to have been very 
affluent during the period 195,;-60 as seen from the fact that 
even assuming the income-tax assessment figures were correct 
and they were ace asec assessed, Bashir Ahmad was assesse 
to. an income of Ks 300 odd during the assessment yeat 
1958-59 and Rs. 27,633 during 1959-60. This was on the basis 
of the 10% profits in Feroze & Co. and his share in Kashmir 
Motors. For the same period 1958-59 and 1959-60, Ghulam Nabi 
who had besides his own forest contracts, is seen to have been 
assessed on an income of Rs. 40,000 odd and Rs. 67,000 odd 
during these two years. : 
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73 Abdul Majid also was equally affluent and in his 

the income which he derived from the two theatres-Regal 
a Amrisb-which he purchased in 1950-51, must have contri- 
Bucs not a little to his wealth. Now in regard to these 
pute Hreatres. I have already stated that they were two out 
Ee ae theatres in the city for Srinagar at the time of 
ee purchase, Seeing the scope for a profitable business there 
‘were orbers who desired to enter the field and open new 
‘cinemas. It is the case of the Government that the attempts 
of these newcomers were frustrated and that the respondent 
aby abusing his power managed to ensure that no new theatres 
were licensed for the exhibition of cinema shows and thus 
secured a virtual monopoly for Abdul Majid in his cinema 
tine. This forms the subject of Allegation 21 which reads as 


follows:— 


“Out of the three Cinema houses at Srinagar, two were 
acquired in 1950 by Bakshi Ghulam Mohammad’s 
brotker Abdul Majid, and thereafter to eliminate 
competition no new Cinema was allewed to operate 
in Srinagar. In this manner the official position of 
Bakshi Ghulam Mohammed was abused and exploited 
for his brother’s benefit.” 


7.4 It would be seen that the first sentence consists 
-of two parts~(1) That the respondent's brother acquired in 
1950 two of the three cinema houses then running at Srinagar 
and (2) that in order to eliminate any cympetition with these 
cinemas, new cinemas were prevented from operating. The 
-effect of the second part is summed up in the second sentencz 
‘which constitutes the gravamen of the charge and attributes 
this elimination of competition to the conscious action or 
“inaction of the respondent. 


7.5 That Abdul Majid acquired in 1950 two of the 
three cinema houses then running in Srinagar is not in dispute 
‘(vide Document | purchase of Regal and Amrish for Rs .1,50 Oug'-». 
The matter in controversy is, therefore, cofined to the second 
Part set out above. Though the notification does not specify 
the payticular cinema houses which were prevented from 
cape ase: so that they would not compete with the theatres 
% Abdul Majid, the statemenc of the case filed on behalf 
of the Government names two cinema houses as the ones in 


p Oo . . a . . 
_fegard to which the charge contained in the allegarion 18 laid. 


nese were the Regina, which was built in 1945-4 and the 
1 Hind Talkies. which was constructed in or about 1946-47. 


Gece Taking Regina first, it was stated thac after the 


» 1945 46. Was constructed to be run as a Cinema House in 


-applied f licence _under the relevant law could have been 
akistan or only in 1947, but that owing to the raids by 
<city fol] in that year and the disturbed conditions in the 
ollowing it for some time, no application was made till 
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4949. The case in regard to this cinema was -briefly (hj. 
The owner Bhai Anant Singh made an application to run 
Cinema in this building. but the respondent saw to it that 
this licence was refused, and that in order-to put an end 
to all competition, the building was acquired for the Trane 
port Department even though the same was wholly unsuiteg 
for the purpose, and needed extensive alteration and additions 
in order to adopt it to the purpose for which the acquis. 
tion was made, The property was acquired by the Government 
for the Transport Department for Rs- 1,10,000,- by a sale deed 
on 7th January, 19°3 (Document 8) and extensive alterations. 
were thereafter made at a cost of nearly Rs. 65,000/- to. 
meke it fit for the purposes of that Deparrment (Document 
12 dated 4th March, 1953). 


7.7 ‘there are, however, certain matters to be mentioned 
which are relevant for the consideration of the charge. In the 
first place, the application for the licence is not on record, nor 
of course the file which would have disclosed the notings regard- 
ing the result of any enquiries, nor have we any means of ascer- 
taining why the licence was refused which was by a Cabi: et 
resolution dated 22nd October, 1952 (Document 2) passed with 
Sheikh Mohemmad Abdullah presiding as Fkrime Minister (the 
respondent being then the Deputy Prime Minister), The Depart- 
ment’s memorandum by which the subject was placed cn the 
agenda would have given a picture of the pros and cons _ together 
with the reasons advanced fer the rejection of the application, is. 
also not available. Nor have we any means for ascertaining 
whether the owner of che building was ina position to or eager 
or really desirous of running it as a cinema having regard to- 
the finances needed to equip it with tke furniture and fittings 
needed to run acinema house. I am saying this, because the 
deed of sale (Document 8) recites that the property sold as well 
as certain other property, were under mortgage to the Jammu 
and Kashmir Bank, which had tiled a suit against the vendor 
in the High Court and had obtained a consent decree on the 28th 
July, 1952 under which a sum of Rs. 86,511/2/- was due and owing 
to the Bank onthe date of the sale. 


7.8 lt is further apparent that the property had been 
under mortgage to the Bank from 1947 onwards and interest 
was being charged at 6% per annum with quarterly rests 0 
Rs. 40,000/- and later when the limit was enhanced, interest 
@ 6% with monthly rests was charged.on the enhance 
limit. In the face of these circumstances, I put it to MF 
Khambata, whether he could contend that Anant Singh was 1? 
a position to run the Cinema aud whe-her he could have serious 
ly pre-sed his application for a licence and whether or nt 
the purchase by the Government at that stage with a mort 
gage decree against him, would not have been a godsend to 
him and an escape from ruin. Learned counse) frankly CcOP- 
ceded that he cculd not press this ,art of the case and that 
he would confine himself to the case of Jai Hind Talkies *? 
which 1 shall immediately proceed. 
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79 As stated earlier, this building was constructed in 
1946-47. It was constructed in accordance with the municipal 
ulations, the permission therefor having been is-ued towards 
ae end of 1945, No applicat on was however made immediately 
fer the issue of @ licence under the Cinematograph Act 1989 
(1933 A D) it is stated for the reason that there were some 
disputes between the joint owners of the building. It is not 
necessary to ascertain the truth as regards this matter, and it is 
sufficient to proceed to the next stage when we find that Bakshi 
Abdul Majid the brother of the respondent made an application 
‘on 22nd November, 1949 for the issue of a licence in his favour to 
‘exhibit cinema films in the theatre (Document 14). In this applica- 
tion he stated that he had taken the cinema hall on lease- (a 
statement which is now admitred to be inaccurate as according | 
to him in the reply he has filed the lease was to come into 
-effect only if the lheence was« btained) and that he proposed to 
tun the business in the name of “Shalimar Pictures’. We find 
that on the same day the | istrict Magistrate forwarded a copy 
-of this application to the Depury Inspector General of Police, 
3 Srinagar for his remarks (page 42 of File 90 (2002) of D. M. Office 
Kashmir regarding construction of cinema hall). Tne Deputy 
‘Inspector General of Police sent it down to the Station House 
‘Officer for arepert and that officer reported that there was no 
-objection The Superintendent of Police endorsing the view otf 
the Station House Officer forwarded the report to the Weputy 
Inspector Ge eral (page 43 of ibid dated 14th April, 1930). 





7.10 Nothing further was however done in pursuance of 
this report, and the case of Abdul Majid is that he dropped 
the idea, as be was told that it was not the policy ot the 
*Government to grant any more licences for cinemas though there 
is nothing on the record in the several files to support this 
statement. I do not consider it necessary to decide between 
‘the rival versions as to the precise teasons which led to 
Abdul Majid dropping out of the scene, but evidently after he 
purchased the two other theatres Regal and Amrish in December, 

50, he was not presumably interested in other theatres. What, 
however, we find is that on 18th September 1950 Gouri, one of 
the partowners of the building made an application to the 

istrict Magistrate for the issue of a licence and in doing so 
me eaeeee the endorsement by the Deputy Ins, ector veneral 
the ae on Abdul Majid’s application, in support. In view of 

a“ eputy Inspector General's report, there ought not have 
5) eee for any further erquiry or report from the Police 
-s ated ae we have an endorsement by the Dis rict Magistrate 
Babers th November, 1950 on the application reading, These 
ihe sien be kept pending for the present vide page 50 of 
were dir : id). The reasons for this order. and why the papers 
eciesie” to be kept pending are rather obscure, and learned 
rom t naturally suggested that some inference might be drawn 
purchased proximity ot this date to that on which Abdul Majid 
quarrels } the two cinema houses, coupled with the admitted 

etween Abdul Majid and the other properietots of the 


~ 
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Jai Hind. But the suspicion adverted to is not in ‘my opinj 
well-founded, seeing that it was not suggested that the On 
District Magistrate had any interest in Abdul Majid, nor eg 
it the Government's case thac the respondent ex .rred way 
pressure on the District Magistrate. Indeed the notification 
proceeds to attribure abuse ot power only to prevent competition, 
with the two cinema houses purchased by Abdul Majid ; 
] ecember 1950 and this must. theretore, relate to some acces 
after the purchase. 


7.11 This completes the first stage of the matter. The 
second stege starts with an application on Sth July, 1955 by 
Krishan Gopal, one of the owners of the building for a 
licence (vide document 15). In it after stating that the building 
had been constructed after permission obtained from the 
municipality in 1946, he pointed out that the building could not 
be utilised as a cinema due to the raids and the disturbed 
conditions that followed. No reference was made to the earlier 
applications but it proceeded to pray for the grant of a licence, 
after assuring the authority that all the scatutory requirements. 
would be carried out. On this application, the office put up a 
note saying that though under Section 4 of the Cinematograph 
Act the District Magistrate was the competent authority to 
grant the licence, still as a communication had _ been received 
from the Chief Secretary dated !4th January. 1955, by which 
such applications were required to be retecrad to him before 
the licence was granted, the concerned papers might be so 
referred. A suggestion was also made that the Deputy Inspector 
General of Folice might be addressed for verifying whether the 
building was in order ior the purpose. ‘t is not clear from the 
file whether the District Magistrare took action en this applica- 
tion in terms of the office note, though it is not clear why the 
papers should have to be forwarded to the Chief Secretary who 
was nowhere in the piccu'e, if one went by the t inematogranb 
Act (vide Section 4 of the Cinematcgrah Act) but evidently 
nothing was communi.ated to the applicant as to what | was 
being done. 


: 712 It is stated in the affidavit now filed by Surinder 
Singh Gauri, parc owner of the theatre, that he along with 
his co-owners finding that no action was taker by rhe Dis- 
trict Magistrate on his application approachea the respondent 
with a fresh application dated 3rd November, 1956 and sought 
his intervention to have their prayer granted. This see ms 
probable, since we find on 3’st December, 1956 a communic? 
tion from Mr. D. P. Dhar. then Deputy Home Minister, tO the 
District Magistrate forwarding the apdlication submitted 9 
the respondent and informing him that he had been directed by’ 
the respondent to convey to him that “if there is no serious 
objection to the contrary the licence to run _ the cinema 
may kindly be granted”. Buc still nothing was done in the 
office of the District Magistcate for nearly two years The 
next step the applicants for the licence took, was to apply 
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ed certified copy of the order of the Deputy Home Minis-° 
rer (Mocument 17) but this was refused on the ground that 
ie was official correspondence (Document. 18 dated 26th August, - 
1958). 


7.13 There was thereafcer a change in the personnal 
of the District Magistrate, Mr. Mir Nasrullah (son-in-law of 
the respondent) taking over the office on 4th April. The 
applicants: evidently considerea that they would have more 
luck with the new incumbent, and filed a fresh application 
on Lith November, 1959 (Document .9) detailing the entire 
hiscory of the cas2 except as regards she applications made 
in 1949 and 1950. They made particular reference to their 
interviewing the responpenr, the application to him dated 3rd 
November 1956, and the communication of Mr. Dhar dated 
31st December, .1956. They explained that every requirement 
of the Cinematograph Act and the rules had been complied 
with, and that there could be no objection to the grant. 
It was received by Mr, Mir Nasrullah who forwarded it on 
the same day to the Judicial Clerk, What this Clerk did 
with it is mot apparent from the file. but the fact remains 
-that the application was not attended to. The applicants, 
thereafter wrote to the District Magistrate reminding him 
of their applicaticn. This was dealt with by the Judicial 
Clerk himself who noted on it on 6th February, 1960 “Office - 
to repot’. The “office” however took no action on this remin- 
der, and nothing seems te have been placed even before 

the Judicial Clerk. The result was that the applicants came 
up with another reminder to the District Magistrate (Decu- 

ment 21) on 2nd April, 1960. Even thereafter aothing happened 

to their application which remained unattended, unneticed 

and, of course, undisposed of, in thz office of the District 
4 Magistretc and there after in November !961 proposals were 
made for the purchase by the Government of tho cinema 
buildng and the purchase was effected, payment of the price 
in advance of sanction, being made to the’ proprietors. 


4 7.14 That finishes tte story of the infructuous applica- 
tions for the grant of a licence, and how with the building 
being purchased by the overnment any possibility of its being 
used for a cinema house came to an end. The case of the 
overnment. is, and that is the gravamen of the charges against 
the respondent, two-fold (1) That the respondent through his 
influence and patticularly after his son-in-law Mr. Mir Nasrullah 
; became the District Magistrate, saw to it that the licence was 
Not granted, though the proprietors of the building satisfied all the 
Tequirements of the Cimematograph Act and were, therefore, 
entitled in law to the. grant of the licence. Tt was said that 
he did this to ensure that Abdul Majid did not face any 
competition in regard to his two cinema houses. (2) That he 
Inall; eliminated even this possibility of competition by pur- 
chasing the property for the Transport Department of which 
@ was the concerned Minister, though the building 


Ol 


———— 
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was not required by the department and -in fact Was 
not used by it but by the Forest Department for dumping 
charcoal ; the suggestion being that the owners of the building 
finding that they could not obtain a licence, though they had 
been at it for over six years, became disheartened and sought 
to cut their Josses by effecting the sale which seemed to them 
to offer the only escape frem ruin. 


7-15 It will be convenient to deal with these two 
matters separately and I shall first take up the points made 
as regards the delay in the disposal of the application by the 
District Magistrate. It will be recalled that the first applica. 
tion by the proprietors which requires to be noticed is that 
which was made in July 1955. Learned counsel did not suggest 
that the District Magistrate who then dealt with it was ip- 
fluenced by the respondent t» delay its disposal, though it is 
curious that notwithstanding the noting of the office on the 
application (Document 15 see supra), the papers do not seem 
to have been sent to the Chief Secretary and that when next 
an application was made in 1959, there is no noting regarding 
its having to be sent to the Chief Secretary. But after some 
interval after which according to the affidavit of Gauri, (the 
proprietor)- he approached the respondent, but was put off, 
there was another applicaticn presented to the respondent him- 
self in 1956 which was forwarded to the District Magistrate by the 
Deputy Home Minister Mr. D. P. Dhar (vide Dccument 16 
dated 31st December, 1956). If the direction of the respondent 
conveyed in this note really represented his real reactions, 
nothing could be said against the propriety of his conduct It 
is indeed on this that he relies very strongly in his reply for 
his bonafides It was, however, submitted by Mr. Khambata 
that this was a make-believe, a sort of cover to mask his real 
iatentions. Support was svught for this inference from the 
circumstances that notwithstanding this ‘direction’ the District 
Magistrate did not take up the petition for disposal for nearly 
three years and that it lay with him undisposed of till he was 
transfered in April 1959, while all the time, it is stated in the 
affidavit that the .}plicants were pressing him to pass orders 
on it, a statement which could be accepted as true. I do feel 
that the conduct of the District Magistrate does give rise to 
suspicion, but I am unable to rut it higher I do not consi- 
der the ‘circumstances such as lead irresistably to the eonclu- 
sion of interference from or direction by the respondent as 
the only explanation for this conduct of the District Magistrate. 
In any event I would give the benefit of doubt to the 
tespondent and hold that the inference is not clearly made out. 


7.16 It was really the next stage, in the history of 
these applications, i.e. after Mr. Mir Nasrullah took over as 
District Magistrate that Mr. Khambata stressed as unmistakably 
pointing to the hand of the respondent in thwarting attempts 
to get the licence. The point was made this way: Mr. Mir 
Nasrullah took over as District Magistrate on 4th April, 195% 
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He is the son-in-law of the respondent and, therefore, interested 
7° abdul Majid. He received an application giving full details 
che earlier history on 12th November, 1959. Though he marked 
it for his judicial clerk, he took no further notice of the 
application, did not care to see whether the clerk put up 
the file or not. He received two reminders regarding this 
application first in February 1960 and again in April 1960 
(Documents 20 and 21) and yet took no notice of them and 
the application remained undisposed of till October-November 
1961 when the property was purchased. His silence in the face 
of repeated reminders, for which the files offer no explana- 
tion, could have been due, it was said, to his personal interest in 
Abdul Majid coupled with the instructions of his father-in-law— 
the respondent. 


7.17 In view of these submissions which opinted to some 
abnormal and deliberate inaction raising a prima facie case of 
dereliction of duty, I issued notice to Mir Nasrullah under 
Section 10(1) of the Act, affording him an opportunity . to 
explain his conduct. He appeared in response to this notice 
and after reading out a prepared statement, was at his request 
sworn and gave evidence on oath, After he was questioned 
by me regarding the matters appearing against him, he was © 
cross-examined by Mr. Khambata. Briefly stated his answer was 
as follows: He received the application (Document 19), but 
he did not go through it carefully but marked it to the judi- 
cial clerk. He did not thereafter make any enquiries regarding 
‘the matter. There was a disastrous flood in the Kashmir Valle: 
in July 1959 and all his time and attention was devoted to 
the relief of people who had suffered by this calamity, and 
this was the reason why the application was not attended to. 
The file contains two reminders addressed to him, but he stated 
that the first in February 1960 was not brought to his notice 
at all having been received by the Judicial Clerk, who directed 
the office to report on it. The second reminder of April 
1960 which bears no endorsement or nothing on it, he said was 
not placed before him either, though by that date he was 
comparatively free from the flood relief work He then proceeded 
to add chat the applicants came to him personally and pressed 
upon him to pass an order, when he examined the earlier 
records and found that between 1946-1948 there were several 
representations by the residents of the locality objecting to 
the grant of licence to run a cinema in the building. The 
objections were on various grounds—that a mosque was near 
the place and that worship therein would be disturbed, that 
a Muslim graveyard was nearby, besides that it was in the vicinity 
of a girls school. There had been an inspection of the locality 
by Mr. M. A. Sahmiri who was the District Magistrate in 
1948, who left a note pointing out the undesirability of a 
cinema in that place. He said he felt impressed by these consi- 
erations and thereupon passed an order rejecting the applica- 
ne It. was, therefore, not correct, he stated to suggest that 
@ passed no order onthe pending - petitien. Questions were put 
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to him regarding other cinema houses of one of which “Shines 
Ghulam Nabi was a part-cwner for running which he had 
granted licences in 1962 but I am omitting this for consideras 
tion for the reasons firstly that they are not very relevara 
to the charges now under consideration and more than chee 
because the facts in regard to Shiraz are not tully before 
me. 


7.18 The witness claimed that he had “come out with 
a bold statement” regarding his having passed a definitive order 
rejecting the application, I do not agree with this character. 
sation of his conduct cleiming courage for this statement or 
admission. As I pointed out to him, it this statement were 
true, it would undoubtedly be in his favour, as regards the 
imputations made against him, Iam not, hoWever, satisfied that 
this statement is true- In the first place, there is no trace 
of such an order on the file. The witness said that the order 
was in writing but he admitted that it was not communica- 
ted to the applicant in writing but was orally read out to bim. 
From an order refusing the grant of a licence an appeal lay 
for Section 5(5) of the Cinematograph Act enacts— 


“Any person aggrieved by the decision of a licensing 
authority refusing to grant a licence under this Act 
may. within such time as may be prescribed, appeal 
ta the Government or to such officer as the Covern- 
ment may specify in this behalf and the Goverament 
or the officer, as the case may be, may make such 
order as it or he thinks fit”. 


Having regard to the earnestness with which the appli- 
cants were pursuing their application from 1959 at least it is 
impossible to believe that if they knew of the order, they 
would not have filed an appeal from it patticularly seeing that 
at one stage the respondent himself had said something on their 
application which was by no means adverse to them The witness 
stated that he did not know if the applicants made an applica- 
tion for a copy. of the order but the file of course shows no 
such application, If the application had been refusted to their 
knowledge I do not believe it possible for the applicants to 
have refrained froin stating so in the affidavit they have filed. 
_Besides, even in the reply which Abdul Majid has filed in 
answer to the allegation, there is no hint of the application 
having been disposed of by its rejection. In these circumstances, 

O not accept as true the statement of Mr. Mir Nasrullah, 


eae he passed an order onthe application rejecting the applica- 
ion, 


7-19 On this finding it follows that though the appli- 
cants orally brought to his notice the application and_ the 
reminders, he still took no action on the application for about 
a year and a half. That would not certainly be indicative of 
any degree of efficiency, but that is not what | am concerned 
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ch, There are tivo aspects in which the matter has to be 
wi cared. (1) Was the delay, postponement or silence on the 
cor of Mr. Mir Nasrullah deliberate in the sence of being 
Peiwated by personal considerations towards his father-in-law 
ne Abdul Maiid ? (2) Whether the respondent was directly 
or indirectly responsible for this attitude on his part. 





720 Notwithstanding that Mr, Khambata was given an 
opportunity to cross-examine Mr. Mir Nasurllah, he did not 
even remotely suggest to him that he was acting in the interest 
of Abdul Majid, nor that he was influenced by the respon- 
Gent to act as he did. When, however, counsel proceeded to 
sum up his case as regards this allegation after adverting to 
the improbabilities in the story of Mr. Nasrullah having re- 
jected the application, he charged him with deliberately failing 
to pass the orders in order to help Abdul Majid and that 
at the instance of the respondent. I, however, drew councel’s 
attension to his failure to make any such charge against the 
witness while under examination, and pointed out that the 
imputation if true, was one of the serious misconduct in the 
‘discharge of his official duty, and that I could not possibly 
accept the submission, without the witness being given an 
opportunity of rebutting it or explaining it — an opportunity 
he would have had if the suggestions were put to him by 
councel. Undoubtedly - the documents 19 to 21 if they -stood 
unexplained might lead toan inference of the kind suggested 
by learned counsel, but I accept the explanation of Mr, Mir 
Nasrullah as regards them and about. his being absorbed in 
flood relief work for some months after July 1959. I have 
only to add that there was no serious cross-examination as re- 
gards these points of his statement. What: ‘remains is merely. 
‘an inference to be drawn from __ his inaction for 1} years 
between April 1960 and October-November 1961 and it is as 
tegards his tailure to take any action during this period, which 
Might: legitimately give rise to suspicious, that [ have stated 
Ba in absence of suggestions of the type indicated earlier 
Wane made to him, I am unable to hold (1) that Mr. Mir 
lasrullah failed to take action in order to help Majid or, of 
course (2) that he did so at the instance of the respondent. 


Shee ee From this it follows that though there are cir: 
samet peed which give rise to great suspicion that the delay 
sia . isposal of the application for the licence could 
iNletisaocd been in the normal course even in. the most 
Giiluen ge ee offices, and that there should have been some 
cad ace Mi ich:brought about that result, and that this influence 
hold ine probability that of the respondent, I am unable to 
Gate this-is anything more than a suspicion. I, therefore, 
; at the Government haye not been able to establish with 


Certainty ‘that: the res i 
: at pondent managed to avoid the disposal 
of the application from 1955 to 1961. : 
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722 That brings me to the second head of the an 
of the Government, viz. that whether or not the respondent’, 
hand is seen in the application being kept pending up to 196] 
he certainly put an end to all possibility of competition i 
purchasing the building for the Transport Department, a purchase 
wholly unaecessary fron the Government point of view. The 
submission was that the evidence disclosed (vide for instance 
evidence of Mr. Nasrullah on oath) that the proprietors Were 
postering the District Magistrate as well as the Tespondent 
to have their application allowed and the respondent thought 
that the best way of avoiding this pressure and at the same 
time ensure absence of competition for Abdul Majid’s theatres 
was to purchase the property, the suggestion being that the 
proprietors got tired of waiting these long years, the money 
they had sunk in the building not having brought them any 
return for over a decade, and therefore readily gave inas the 
best means of avoiding further loss. In support of these sub. 
missions the Government relief on (1) the manner in which 
the proposal for the purchase was initiated, (2) the rapidity 
with which the transaction was concluded and the consideration 
paid, (3) the circumstance that the building was not at all 
needed for the ostensible purpose for which it was purchased, 
and (4) the use to which it was put later. 


7.23 1 consider that there is substance in regard to each 
one of these four points, and I shall state my conclusions as 
regards the respondent’s part after dealing with the relevant 
facts. The first document in point of date relevant to the 
purchase is a letter from the Chief Engineer dated 2lst Novem- 
ber, 1961 (Document 23), addressed to Mr. S. K. Raina, Transport 
Controller, submitting a valuation for the Jai Hind Talkie and 
of an annexe to the Regina Talkies as orally directed by him. 
The Chief Engineer valued the Jai Hind Talkie buildings at 
Rs. 1, 15,000/-. The files disclose no earlier note regarding the 
need for the building by the Transport Department, but the 
idea of purchase starts abruptly with this verbal direction by 
Mr. S.K. Raina the Transport Controller whose part in putt 
ing through various schemes at the instance of the respondent 
tor the benefit of the latter’s son would be found in the dis- 
cussion of some of the allegations concerned in the Transport 
group. It is clear from Document 23, that by that date, the 
sale had been agreed to, subject to the price being calculate 
by a valuation by the Chief Engineer, This is followed 4 
week later by the execution of the sale deed for the 
amount mentioned, possession being taken on the same day 
(Document 24 dated 29th November, 1961). At was after the 
purchase was thus completed that the Home Department was 
informed and formal sanction of Government obtained. The: 
letter to the Hone Secretary is dated 1st December, 1961 
(document 22). It read-- 


“In view of the rapid expansion of our Department W¢ 
have been facing agood deal of difficulty on account 
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of lack of accommodation for our additional Work- 
shops, offices, and parking yard etc. This state of affairs 
was brought to the notice of the Prime Minister also, 
from time to time. But no satisfactory lands or buildings 
which we could acquite for this purpose were available 
in the past. 


Recently however, we were lucky to hear from the 
Hon'ble Prime Minister that suitable accommodation 
had been arranged for our Department. Accordingly 
the Chief Engineer P. W. D. was directed by the Prime 
Minister to evaluate the cost of all these buildings and 
lands attached thereto. After hearing from the Chief 
Engineer and as per orders of the Prime Minister the 
following three buildidgs, namely: 


x x 
(b) Jai Hind Cinema Srinagar near Shutra Shahi Bagh 
Srinagar. - 


have been purchased as per the costs fixed by the 
Chief Engineer P. W. D. of respective Provinces.” 


It proceeded to point out that no provision had been 
made in the’ budget for such a purchase, as the availability 
of “such good accommodation” was not foreseen. The Finance 
Department was, therefore, to bz approached as desired by 
the respondent. Besides, it was stated that under the orders 
of th: respondent, payments had already been made to the 
vendors and so the F#inancial Adviser to the Department was 
directed to submit detailed proposals in regard to this to 
the Government. The Government must bave sanctioned the 
purchase ex-post-facto, though that paper is not before me. 


, , 2.24 Though it was stated in the Transport Control- 
let's letter dated Ist December, 1961 that the depa:tment had 
been “Pressed for lack of accommodation” and that “luckily” 
they were able to purchase this property of which possession 
ae taken on 29th November, 1961, it is asserted by the 
He onment and this is not denied by the respondent that 
ee ee was not put to any use by the Transport or any 
a i | epartment till August, 1963, i. e-, for over lt years, 
build; would be strong p-oof that the urgent need for this 
Nee ing rapatiated in Document 22 was untrue, On 7th 
ie ust, 1968 the Chief Conservator ot Forests addressed a 
er to the Conservator South Circle intimating to him, 


The Prime Minister has been pleased to approve of the 
following sites for the location of Central Stores for 
firewood, charcoal and coal respectively; 


1 eae 


Pere rege tee 
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9, Jai Hind Cinema building and its compound......_ 
now in the possession of Traasport Department, Ge 
charcoal). 


He was further pleased to direct that these two 
sites should be immediately taken over by the Fores 
Department from the concerned authorities and neces. 
sary steps taken to fence and improve the area go 
as to make them fit for the storage and protection of 
the firewood, charcoal and coal stocks.” 


These orders were issued by the _ respondent on 4th 
. August, 1963 at his residence when the Transport Controller 
was also present. The Forest Department. it was stated, “will 
have to pay a reasonable rent to the Transport Department” 
and “that the rent will be fixed by the Prime Minister himself’ 
....+-. In forwarding a copy of this communication to the 
Divisional Forest Officer, the Conservator of Forests, South 
Circle said, ‘Jai Hind Cinema building and its compound will 
be utilised for storage of charcoal and steam coal to be got 
from Jammu and Valley”. 


7.25 It was accordingly taken over by the Forest De- 
partment on 8th August. 1963 (vide Document 25). 


726 The next document to which reference has to be 
made is a draft audit paragraph which the Accountant General 
cemmunicated to the Transport Department for inclusion in the 
audit report (Document 26) In this he commented on the pur- 
chase inter ala of Jai Hindi Talkies, for “augmenting its office, 
workshop and parking yard accommodation” tliese words being 
taken from Mr, S K_ Raina’s letter Document 22 dated Ist 
December, 1961, but the building not being put to any use so 
far (August 1963) which showed that there was no immediate 
necessity, and that thus) Government money was improperly 
kept locked up. Though Document 25 is signed on \8th Sep- 
tember, it looks probable that its contents were known earlier 
and that it was in view of the statement that the building 
had not been put to any use till August 1963 that extreme 
urgency was shown in putting ic at the disposal of the Forest 
Department and possession being handed over within four days” 
of the respondent's oral directions and within 24 hours of the 
Chief Conservator of Forest’s letter to the Conservator: 


7.27 The reply to the draft audit paragraph prepared by 
Mr. S_ K. Raina is Document 27 davoda 20th eee. 1963, 
but it teally offered no explanation. The reason adduced fot 
the purchase was that to compete successfully with private 
bus owners, there was need to have a Government bus stan 
near where the private: transporters had their stand, and that 
the area was low lying and had to be developed for the 
purpose which would have meant an additional expenditure 
of Rs. 1} lakhs which they did not have, and it was there 
fore tempurarily used by the Forest Department. Document 
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of was & draft explanation which, was forwarded to the Homé 
Department for being sent on to the Accountant General. The 
Jower officers of the Home Department had this to say tee 
garding this explanation— 
“The other objection by Audit is in regard to pur- 
chase of buildings known as Jai Hind Talkies, 
Annexe Regina Hotel and House No. 17, at Srinagar. 
The Jai Hind Talkies was purchased in 1961 allegedly 
for establishing an office of the Transport Depot: 
If the department could not utilise the building 
for the purpose for which is purchased it, the 
Audit objection is well based. The plea of keen 
competition put forth by the T. C. requires further 
elabcration in view of the fact that during the 
period that has intervened, the Department has 
constructed more buildings in busier portion of the 
city and has rented out this building to Forest 
Department after spending Rs. 1.15 lakhs cn it”. 


(File HA-50/63 Home Oepartment-Audit Section-p-13-) 


But as evidently no better explanation could be thought of, 


the draft ‘prepared by Mr. S. K. Raina (Document 22) was 
forwarded to the Accountant General: 


728 The Accountant General was net satisfied and the 
hollowness of this explanation was brought out by him in his 
reply (Document 28 ‘dated Ist February, 1964) when he referred 
to the face (1) that there was no immediate need for the 
purchase as indeed was impliedly admitted in Document 27 and 
(2) the reference to competition with private bus operators was 
incorrect since the Government stand was already located in 


a central place more advantageous than the stand for private 
buves. 


7.29 Now what is the inference t? be drawn from this 
purchase which was unnecessary and uncalled for at that stage, 
and ‘made without any demand by the Department, as disclosed 
by the files. That the respondent was the prime mover in this 
purchase, that he initiated it, got payments made in advance, 
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concluded the sale and obtained possession, even without Goverp- 
ment sanction or budgetory provision therefore shows both 
interest as well as a feeling of urgency which cannot be accounted 
for by the requirement of the Department alone.. That the building 
remained unused for over 1% years and even thereafter was used 
for dumping charcoal shows the utter falsity of the suggesteq 
purpose of the purchase which is directly traced to the respon- 
dent. I cannot therefore dismiss as far fetched the submission 
of Mr. Khambata that this purchase which did entail a loss to 
the State exchequer was designed to put an end to the pres 
sure which the proprietor of the building were putting on him 
and the District Magistrate to run a cinema. The fact that Abdul 
Majid would benefit from the elimination of this competition, 
could not be seriously disputed. If the theery that the purchase 
was an honest one designed to effectuate the purposes mentioned 
in Document 22 be rejected, as it must, it follows that the pur- 
chase could have been motivated only to help Abdul Majid. I 
have only to add that it was not suggested by- any one—the 
Government or the respondent—that the respondent was interes- 
ted in the proprietors and that he came to their rescue seeing 


the loss they were incurring. 


7.30 The result is that I hold that the charge as laid 
in Allegation 21 is established and I find accordingly. 


7.31 Tosum up, I have found that there was no substance 
in the case ofthe Government as regards abuse of power of 
the respondent in the elimination of competition by the Regina 
Talkies, I havé also found that the purchage of the Jai Hind 
Talkies which for ever put an end to competition to the two 
cinema houses of Abdul Majid was by reason cf the abuse 
of the official position of the respondent. 


7.32 It is, however, not possible to evaluate the financial 
advantage gained by Abdul Majid by reason of this abuse, 
enouea owing to absence of competion Abdul Majid must have 
and is seen to have had a very thriving business in running 
his Regal and Amrish. How much of this is attributable to 
absence of competition is, of course, any body’s guess: The 
fact that the two cinema houses of Abdul Majid were burnt 
down by mob violence in December 1963-January 1964, has 79 
bearing on this issue, ees 
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g. 1... I have stated that among the brothers of the respondent 
Ghulam Nabi interested himself in forcst contracts which sometimes he 
x for his own sole benefit, and sometirhes in the name of firms of which 
ae the principal partner. One of the names in which he did busi- 
pee and in which he filed a tender for a forest lease in January 1960 was 
Haji & Co. Haji being part ofhisownname. It was for a lease of com- 
artments 4(b), 5 and 7 Jangalwar Block of the Chiralla Forest. The 
reeinal tender was for Rs. 65,11,000 which being the highest was accep- 
ted . by the Government. He however backed out of this lease and got 
lease of the same compartment in another name ‘‘J. K. Timber Traders’ 
this for Rs. 52 lakhs odd. It is the case of the Government that this was 
made possible by reason of the abuse of power on the part of the respon- 
dent and that by reason of this abuse the Government incurred a less 
of over Rs. 13 lakhs being the difference between the two bids. The 
subject-matter of this charge is in Allegation 30. 


8. 2. According to Ghulam Nabi who has filed a reply in response 
- toa notice issucd to him under Rule 6(1) (a), Haji & Co. was a partner- 
ship composed of himself and one Gani Joo and it is stated that this part- 
nership came into existence in the first week of January 19607. e. for taking 
up and working this lease but this partnership was apparently not in 
writing as no decd of partnership has been produced, but as the existence 
of this partnership is admitted by the Government in the statement of 
their case, no further investigation of this point is necessary. 


8. 3. The facts regarding which there is no dispute are these: 
Government issued a tender notice for the lease of Compartments 4 (b), 
5 and 7 Jangalwar Block of the Chiralla Forests, an advance notice on 
19th November, 1959 and a regular tender notice on 12th December, 
1959. It was to be a five year lease and the last date for the tender was 
the 6th of January, 1960 which was also the date when the tenders © 
were to be opened. A number of tenders were received for the said lease 
and highest offer was that of Haji & Co. —the amount quoted being 
Rs. 65,11,000/11. The tender had been signed by Gani Joo and the 
initial security amount that had to be paid according to the terms of the 
tender viz. Rs. 40,000.00 had also been paid. Ina list that was prepared 
onthe 6th January, 1960 setting out the names of the various itenderers 
and which was signed by the tenderers present, one Abdul Ahad signed 
on behalf of Haji & Co. This tender was recommended by the Conser- 
aot of Forests to the Chief Conservator of Forests for being sent up to 
joomicnt for acceptance and the latter officer in his turn recommended 
acceptance of this tender by the Government. The proposal for 
‘ Tignes this tender was placed before the Council of Ministers on 
rae i anuary, 1960 and the Council having accepted it, a Government 
ie was issued directing the acceptance. Haji & Co. were there- 
cae ced to come over to the office of the Forest Department for 
The a agreement and to deposit the balance of the security amount. 
are q Owever, refrained from doing so and an undated letter was for- 
Wit . tothe Minister of Forests bearing the signature of Gani Joo in 
pigs ee Was stated that there had been a mistake in the amount of the 
sien Eoconed in the tender and that instead of Rs. 65,11,000.11 it 
ihe oe been Rs. 56,11,111/11/ Gani Joo also complained that he 

e the tender without proper inspection of the trees adding that 
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ifthe revised figure was not accepted the firm would not exec 
agreement. This letter was forwarded to the Minister foy ~ ? the 
Mr. Wani Sogami who passed an order on 3rd February, 1960 ; est; 
the contention of the firm and stating that unless the firm was Se 
to accept the lease for the original amount for which they had Gi 
the earnest money paid might be confiscated and that they be Ae 
from taking any further lease with the Department. Efforts bee 
Department to get the firm to sign the agreement were being meade, ne 
meanwhile on the direction of the respondent, it was ordered that fan 
tenders might be called for, for the lease of this Compartment. ee, 
tender notice was accordingly issued on 19th February, 1960 the last ee 
for the tender being specified as 8th March, 1960 when the tenders wen 
to be opened. On that date there was only one tender, that of J. K 
Timber Traders which was signed by one Zaffar Hussain. It is admit. 
ted that in J. K. Timber Traders, Ghulam Nabi had a 50 per cent interest 
and that the rest of the 50 per cent was held by Gani Joo and his group. 
The amount for which they bid was Rs. 52 lakhs. This tender was accep- 
ted and Ghulam Nabi thus had the benefit of the lease which he had im- 
properly rejected for a sum of over Rs. 13 lakhs less than the amount bid 
for by him in January, 1960. 


8. 4. Itis the case of the Government that this was made possible 
by the orders passed by the respondent at various stages and stress is laid 
in this connection on three matters :_ (1) That the calling for a retender 
was directed by the respondent, even before the repudiaticn of the original 
contract by Haji & Co. had become complete; (2) That the accep- 
tance of the single tender of J.K. Timber Traders was contrary to the 
prevailing practice; and (3) permitting Ghulam Nabi to tender in another 
name and obtain a contract as a result of that tender, notwithstanding 
that there had been an order of the Forest Minister barring the highest 
tenderer on the first occasion from “‘any further lease with the Department 
as laid down in the tender notice”? was illegal and improper. This 1s the 
subject-matter of Allegation 30 of the notification which reads as follows" 


“By the abuse and exploitation of the official position of Bakshi 
Ghulam Mohammad, his brother Bakshi Ghulam Nabi, 
ins pite of the fact that he had backed out from the forest 
lease of Chirala Forest for a sum of Rs. 65 lacs taken m the 
name of M/s Haji and Co., and should have been debarte 
from future contracts, was on the other hand given S 
lease for the same forest for Rs. 52 lacs in the name © a 
different firm, namely, J & K Timber Traders. | This as 
also in violation of the normal rules and practice, 17 that 

single tender of Bakshi Ghulam Nabi was accepted 


8. 5. Ihave stated in very general terms the facts 4 11 be 
transpired in regard as to which there is not much dispute and Sha 
referring to the documents for the details. But before doing 5° it dent 
be convenient to refer to the statement in reply of both the respo? cen’ 
as well as of Ghulam Nabi for that would enable attention being cons 


trated on the points of controversy. 





 qpmmnancam sows 
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g. 6. In his reply in paragraph 6 the respondent denies that he 
verbally directed the issue of a notice for calling for fresh tenders and he 
disputes the correctness of the construction sought to be placed by 
Government in paragraph 13 of their statement of the case on certain 
documents in which there is a reference to such an order by him. I shall 
deal with this controversy in detail in its proper place. 


In paragraph 8 he staes that — 


“though the ordinary policy of the Government was not to 
accept offers where only one single tender was received, 


it was not an invariable rule and ........ dictated by the 
interests of the Department the rule could be departed 
from’’. : 


He goes on to point out the circumstances of the present case and certain 
other cases in which there wasa departure from this normal rule. 


8. 7. Next in paragraph 10 he denies all knowledge about the 
constitution of J. K. Timber Traders and that consequently ke could not 
be accused of conferring any favour on Ghulam Nabi. 


8. 8. Finally, in paragraph 14 he states that even assuming that 
Haji & Co. was the same firm as J & K Timber Traders, there would 
be no contravention of the rules, as there were other instances where 
firms similarly constituted but bearing different names were permitted 
to re-tender, their re-tender being accepted and he gives an instance of 
this. The respondent adds that the system of registering forest contrac- 
tors under which they had to intimate the names and identity of their 
partners came into force only on 18th September, 1962 and under the 
previous practice people might tender under different names and styles: 
He also states that on a proper construction of the relevant order of the 
Forest Minister, there was no blacklisting of the firm of Haji & Co. 
and‘that blacklisting of firms had never been resorted to in practice. 


8.9. Coming next to the reply of Ghulam Nabi, he states in 
Paragraph 5 that the amount for which he put in his first tender Viz. 
Rs. 65 lakhs odd was uncommercial and uneconomic and was done cut 
ofa mistake committed by Gani Joo. He proceeds next to point cut 
that ifhe backed out of the agreement, the Government had no option 

ut to direct a re-tender since they had already forfeited the earnest money 
and had blacklisted Haji & Co. In other words, the Girection to re- 
tender was the only step which the Government could take in the cir- 


qua ances and, therefore, there was nothing improper in their having 
€ So. 


8. 10. Admittimg that Haji & Co. had been placklisted, he 
paragraph 20 that J. K. Timber Traders was a new concern and 
aji & Co. had been dissolved before the lease was re-tendered. 
IS, therefore, being a new partnership concern, the blacklisting cf 
ae Co. would not prevent J. K. Timber Traders from tendering or 
Wa eee a lease. That the amount for which the re-tender was mace 
"48 ess was he says nothing peculiar and he points out several instance: 


Says in 
that H 
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in which on re-tendering a lesser amount was obtained by Gover 

He also points out an instance whcre an original tenderer whose toot 
has been accepted but who backed out, madea re-tender which wat 
accepted, thus seeking to establish that there was no general pr Was 
of blacklisting of those who backed out of their agreements, | Be 
add that he does not appear to dispute that on a proper construction of, a 
order of the Forest Minister, the firm of Haji & Co. were debarreq pte 
taking further contracts from the Department. tom 


8. 11. From the above it will be scen that the principal poi 
in controversy on which the question of abuse of power would dena 
would be—(1) whether the respondent directed the calling of fresh tents : 
and ifso was this at a time when the contract concluded by the acceptance: 
of the first tender for Rs. 65 lakhs and odd by Haji & Co. was still in a 
(2) The propriety of accepting a single tender; (3) Whether the firm 
of Haji & Co. was blacklisted for their improper conduct in backing 
out of their contract. (4) Ifthe firm of Haji & Co. was blacklistea 
whether the officers of the Department and the respondent knew of the 
identity of the partners composing the firms Haji & Co. and J. K. Timber 
Traders, for if they knew that Ghulam Nabi was the principal partner 
in both it would be obvious that the blacklisting should have been given 
effect to and the acceptance of his tender would have been contrary 
to the directions of the Minister and the amount tendered being very 
much less than even Rs. 56 lakhs mentioned by him in his letter to the 
Minister for Forests, should have been rejected. Incidentally would 
have to be considered the point raised by the respondent that even if 
there was a blacklisting, this had no effect provided the name in which 
the tender was made was different. : 





8. 12. Ishall now proceed to deal with the documents which 
have been relied upon in support of the case of the Government and while 
doing so also refer to the large number of documents and files relied on 
by the respondent, the production of which has been called for and which 
have been produced as a result of my direction. 


8. 13. Document 1 is a marking list, showing the description 
of the trees, their girth etc. in the several forest leases for which were 
being offered. The advance tender notice is Document 2 and it, among 
others, states that tenders were being invited for compartments ’ 
5 and 7 (Jangalwar Block) of the Chiralla forest for which an earnest 
money of Rs. 40,000 had to be deposited. ‘he only portion of this docu 
ment of some relevance is a paragraph by which the prospective tendes 
were advised to inspect the marking on spot well in advance to havé 
an accurate idea of the quality of timber, nature of marking etc. so that 
there might be no difficulty in framing correct estimates well in te 
for submitting their tenders. The actual tender notice is Document 
and as stated earlier this was to be a five year lease which was final—cum- 
thinning and the five year lease was for the period 1960 to 1964. Eve? 
in this tender notice the number of the standing and fallen tre 
and unfit—was ‘set out and their total volumes specified. The cautlo? 
in the advance tender notice is repeated in Document 3 in its third per 
graph wherein the tenderers were “‘earnestly advised to inspect ¢ : 
marking on spot”. Paragraph 7 of the tender notice required the tendere! 


es: 
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a lumpsum and to state the amount offered both in 
es as well as in words. Clause 11 of the tender notice penalised 
Be ‘erg Withdrawing their offer after the opening of the tender, the 
ten 3 being that the earnest money would be confiscated and the 

ve ane was liable to be blacklisted. In the case of the highest tenderer 
ten! ae out, the difference between the highest tender and the tender 
eearnich the lease is finally sanctioned may be.realised as an arrears of 
land revenue at the discretion of the Government. I must, however, 
here point out that notwithstanding this clause it has been conceded by 
rel counsel for the Government that the penalty here prescribed had 
never been put into operation and that in no case has the difference bet- 
ween the original amount tendered by a person who backed out and the 
amount obtained on re-tender been realised from the defaulter. 


to offer 


8. 14. {As stated earlier, the firm of Haji & Co., Residency 
Road, Jammu submitted a tender for the five year lease of this 
compartment and the tender signed by Gani Joo on behalf of 
the firm is Document 4. In ,this Gani Joo has signed in English 
and the sum of Rs. 65,11,000/-11/- has been entered in figures 
as well as in words. A deposit receipt for Rs. 40,000 was 
enclosed as required by the notice calling for the tender. There were 
four tenders for this lease and Haji’s was the highest (Document 5). 
When the tenders were opened and a list of the tenderers for the several 
leases was made out, a list was prepared (Document 6) of the tenderer 
for all the leases and Abdul Ahad has signed on behalf of Haji & Co. at 
No. 23 in this list. : 


8. 15. Haji & Co. being the highest tenderers, the Conservator 
of Forests Mr. Basu in whose presence these tenders were opened, forwar- 
ded a letter dated 8th January, 1960 (Document 7) to the Chief Conser- 
vator stating that in regard to the lease of this compartment four tenders 
Were received and of them Haji’s was the highest. “‘Being regular 
with reasonable arid good offer, the same is recommended for necessary 
sanction”. © Learned counsel for the Government relied on this document 
or certain other ‘matters which were mentioned init. In view of the 
statement in the correspondence about the Rs. 65 lakhs being a mistake 


for Rs. 56 lakhs -’ a thing which is repeated in his reply by Ghulam Nabi, 


it was pointed out that there is a reference in Document 7 regarding a 

discussion which succeeded the opening ‘of the tenders and correction 

Slips issued to the tender notice being announced and a careful note being 

pads by all those present. This was for the purpose of showing that 
1eré was no queStion of any mistake in the figures. 


and 8. 16, Secondly, in regard to the credit worthiness, reputation 
OF cognac OF the firm Haji & Co. it was pointed out that in the case 
ee of the tenderers comments were made by the Conservator, 
Hei @ © their experience or financial soundness ; but in the case of 
Mi Co., the only comment was that which is extracted earlier. Thus 
anit & Sons” was said to be “‘a new entrant into the field”, 
ORR tenderer is referred to as “being a Pathankot timber dealer and 
oe wg as forest lessee in the Punjab” (Harbilas Baldey Raj) in whose 
Con ank reference was being asked for, that in the case of Hill Forest 

Pany that a bank reference was being asked for, in regard to th¢ 
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firm of Bhagwandas Loknath Magotia & Co. he pointed out that it Was 
“1 Jocal firm which had already a lease in the name of Bhagwandac 
Ishar Das”. About United Timber Traders, Canal Road, Jammy fe 
said: ‘the concern is quite sound but if thought necessary bank reference, 
can he asked for’, and bank refercnces were also asked for in respect ‘< 
Hardutt Sharma of Reasi. Now the submission was that the only reason 
why, it was not thought necessary to call for a bank 1 ference 
in the case cf Haji & Co. was that the Conservater of Forests 
and other departmental cfficers knew the identity of the partners and the 
fact that it was a concern of Ghulam Nabi. But as, however, it is noj 
stated even by Ghulam, Nabi himself that the department were ignorant 
of his being a partner in the Haji & Co., the argument based on the. 
reference to the firm in Document 7 appears to me to be superfluous, 


8. 17. On receipt of this reccmmendation from the Conservator 
of Forests. the Chief Conservator of Forests drew up his memorandum 
(Document 8) to the Deputy Secretary (Forests) reccmmending to the 
Government the acceptarce cf this terder. In this ncte after pointing 
out that the cffer cf Rs. 65 lakhs cdd particularly when ccmpated to, the 
second highest c ffer of Rs. 49,70.65C/- was on the high side, he said— 


“Tt is, however, a matter for considerable gratification that a 
firm of long-standing with a clean record of efficiency and perfor- 
mance has come for tke first time fer working in the Jammi 
Circle andthe Department, therefcre, has no atxiety on that 
account....... They are expericnccd lessees av.d it is there- 
fore recommended that the lease be sanctioned in their favour 
at Rs. 65,11,000.11.” 


(I have underlined the passages referring to the soundness 
and experience of the firm. in view cf the respondent’s state- 
ment that the bid of Rs. 65 lakhs odd was erratic, and was 
due to the inexperience of the firm). 

The Chief Conservator of Forests who said this was Mr. Firdaus, 
whose views on the reasonableness of these tenders seem to have under- 
gone radical alteration to which I would have to advert when dealing 
with the charge in Allegation 31. This note fully bears out the sub: 
mission of the Government that the constituents of Haji & Co. were well 
known to the Chief Conservator and the Forest Department. 


8. 18. The other point cn which Dccument 8 has some relevance 
is the statement cf the Chief Conservator when dealing with the lease 
of Compartments 72 and 73 Dudu Range, Udhampur. Only one tender 
had been received for that lease and the amount of the tender wae 
Rs. 8,11,999/- which for the timber involved was, according to the Chief 
Conservator of Forests. a very gocd rate. The Conservator of Forests: 
Jammu had recommended that notwithstanding the tender being single, 
it might be sanctioned on the ground that its re-sale might not fetch bette? 
results. The comment of the Chief Conservator of Forests on Wie 
reliance is placed might be set out in his own words— 

“A question of pclicy is involved in this matter as the Gover 

ment has generally during the past tw years refused to sane 
leases where only cne tender has been received. In this No 
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also I feel that it would be better to invite fresh offers”. (under- 
lining mine). 


8. 19. The_matter went up to the Forest Secretariat and the 
Jeter of the Chief Conservator of Forests was placed before the Minister 
of State for Forests Mr. Sogami. He endorsed the recommendations 
of the Chief Conservator of Forests except as to one matter not relevant 
in the present context and directed the papers to be submitted to the 
prime Minister for his orders. This was on 12th January, 1960. There- 
after the matter came before the Cabinet on 14th January, 1960 after the 
note of the Chief Conservator of Forests and of the Minister had been 
circulated. The Cabinet accepted the recommendation of the Chief 
Conservator as modified, but what is of relevance and on which stress 
was laid was the second paragraph of the Council decision (Document 
10) which read— 


“Groups Nos. II, VI and IX are ordered to be re-tendered 


because only one tender was received in respect of each of these 
Groups”. — 


The Dudu Compartment was in VI. 


8. 20. As a result of the acceptance by the Government of the 
Chief Conservator’s recommendation the lease of the Jangalwara 
compartment in Chiralla Range was sanctioned in favour of Haji & Co. 
for a sum of Rs..65,11,000/11/- (Document !!) bya Government order, 
and a communication in terms of the orders was issued to Messrs Haji 
-& Co. on 2Ist January, 1960 (Document 12). The firm was directed 
to appear at the office of the Conservator within 15 days and pay a 
total sum of Rs. 36,052/- being the balance of the security amount 
before the 4th February, 1960. As no reply had been received from 
that firm within the time specified in Decument 12. a 1eminder was 
issued on 10th February, 1960 (Dccument 13) by which the represen- 
tative of the firm was required to attend the cffice of the conservator 
within three days, in default of which they were informed that action 
would be taken in terms of the tender notice. Thovgh this letter was 
prepared in the office of the Conservator on 9th February, 1960, it was 
evidently despatched on the 10th as seen from the cffice copy which is 
Document 13. It was signed by some officer for the Conservator and 
Was apparently seen by him on the 17th as seen from his endorsement 
in thé letter signed and dated by him on 17th February, 1960. 


8. 21. Document 12 (letter dated 21-1-60) had directed the ten- 
derer to appear before. the Conservator before the 4th February and 
on the 3rd they addressed an undated communication (Document 
14) to the Minister of Forests in which they stated— 


“Due to a mistake caused by hurry, Rupees 65,11,111/- have 
been written in-place of Rupees 56,11,111/- in the tender form”. 


i will be noticed that this figure of Rs. 65,11, 111/- is itself a mistake for 
; s. &5,11,000/11/- which is the figure found in the tender form. (It is, 
therefore, evident thai these figures weie filled up haphazardly from 
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ry without reference to the copy of their tender which mug E 
Bee ine possession of the firm). A request was, therefore, made ti 
the tender might be accepted for the reduced figure adding tha; cn 
have, after careful inspection of the forest offered Rs. 56,11,111/- fo 
the lease)”. Finally it wound up by saying that in the event Of the 
request nct being granted they refused to unter mto any agreem ng. 
This was immediately placed before the Minister for Foresis Mr. Sogami 
and he pass.d an order in which after dismissing the story of mistake 
on the part of the lessee as being without substance, he directeq the 
Conservator to send for the firm and ascertain whether they were willino 
to take the lease unconditionally for the origina] amount. If they were 
not prepared, the order was that the earnest money be confiscated “gnq 
he may be debarred from_taking any further lease with the Department 
as laid down in the tender notice”. In terms of the noting on Document 
14, the Chicf Consezyator addressed a JD.O. letter to the Conservator, 
Jammu on 4th February, 1960 by which he communicated to him the 
texst of the Minister’s orders. In view of the respondent’s contention 
that there had really been no order by the Minister to blacklist the firm 
for their conduct in backing out of the concluded contract, in the face 
of the terms of the orders which J have underlined, I would extract that 
portion of the letter of the Chief Conservator dealing with this which 
clearly shows how the order was understood by the officers and that 
the interpretation sought to be put upon the Minister’s orders by the 
respondent is without basis. The Chief Conservator said in his letter 


(Document 16)— 


“Please send for the party and ascertain from them if they 
are willing to take the lease unconditionally on the offer 
of Rs. 65,11,111.00 made by them. If not, thcir earnest 
money be please confiscated and further debarred from taking 
any further lease with the Department as laid-down in the 
Tender Notice’’, 


He added that after receiving information from him, orders regarding the 
re-advertisement of the lease would be issued. On the 5th the Conser- 
vator of Forests wrote to Messrs Gani Joo Ahsan Joo and Messrs Haji 
& Co. requiring them to appear in his office that day between 12 noon 
and 2.00 P.M. When this note was taken to the addressees, the reply 
to it was endorsed on the original and was to the effect that both “Haji 
Sahib” as well as Gani Joo were away and that immediately they returned 
they would be informed. “Haji Sahib” was Haji Ghulam Nabi. . As 
they did not turn up, a further reminder was issued by the Conservator 
on 8th February, 1960 (Document 18). In this the purpose for which 
they were required was mentioned and it was pointed out that if they were 
not prepared to accept the contract at the original figure of Rs. 65 lakhs 
odd, the Department would confiscate the earnest money and “you wil 

. further be debarred from taking any further-lease with the Department 
as laid down in the Tender Notice.” : 


8. 22. At about this date the firm Haji & Co. forwarded a copy 
of this, Jetter to the Minister (Document 14) to the Chief Conservator 
of Forests, they also addressed a letter to the Conservator of. Forests 
purporting to be in reply to Document 18. The letter to the Chief 
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tor of Forests which is undated was received by him apparent 
Conse ut the 16th February and in view of the Grice eae 
nthe identical letter addressed to the Minister, he endorsed on it “File? 
This endorsement is dated 16th February, 1960. The letter to the 
Conservator of Forests 1s Document 35. Here an attempt was made to: 
show that the figure originally entered must have been erroneous by 
contending that the volume of timber marked would be sufficient to 
indicate that there had been a mistake in the filling in of the amount of 
royalty. This letter was signed by Gani Joo who stated that the mistake 
had been caused because he was personally not acquainted with the 
English language. I have here to point that in the tender which was 
ened by Gani Joo in English, the amount of the bid was entered in words 
in English. The request made in the other letter being also repeated 
here, namely, that if the Department would permit him to alter the 
royalty to Rs. 56 lakhs odd he would execute the lease and would “work 
it standing competition with the other firms”. In the event of the re- 
quest not being acceded to, the Conservator was requested to refund the 
earnest money. The endorsement by the Conservator on this was that 
the previous correspondence might be put up to him. 


8-23. Before, however, the prayers contained in Document 
35 were finally disposed of, (they were disposed of in March-April 1960), 


_a re-tender had been ordered of this lease, which could only have been 


on the basis, that the original tenderer had finally refused to abide by 
the contract. 


8-24. The order by which the Chiralla lease was directed to be 
re- tendered is Document 19 dated 10th February, 1960. As considerable 
stress was laid by learned counsel for the Government on the contents 

of this document as establishing the part played by the respondent in 
this transaction, I will have to deal with it in some detail. To go back 
a little in compliance with the Cabinet order dated 15th January, 1960 
(Document 11 ante) the sale of the six forest lots had been advertised for 
re-tendering. The tenders were opened on 30th January, 1960 by the 
Conservator of Forests. Compartment 84(b) of Udhampur which was 
the first of the lots to be re-tendered had previously been tendered by ° 
Motherland & Sons whose tender had been accepted but who had 
backed out. In their case it is stated, that the earnest money was con- 
fiscated and the firm debarred from taking further leases from the De- 
partment. Another re-tender was in respect of group No. 7, Bhadarwah. 
The original tenderers K. K. & Co. whose tender had been accepted 
on the 6th January, 1960 had backed out on the ground that they had 
tendered without knowing the working conditions. Their earnest 
money was confiscated and they were debarred from further forest worki- 
ng. After these re-tenders were received, the Conservator of Forests sub- 
mitted on 3rd February, 1960 his recommendations to the Government 
regarding the acceptance of the six leases which were the subject of 
re-tenders, in regrd to four, tenders had been received and they 
Were recommended by the Chief Conservator for sanction. In regard, 
owever, to two lots—Compartment 63 Dudu and Compartments 
72 and 73 Dudu——no tenders had been received. It was In 
Tegard tothem that he recommended that there should bea further 
te-tender as there had to be. These recommendations were accepted 





f 206 } 


in their entirety, but in the order as drawn up as regards the com: 
partments to be re-tendered, it was said— 


“Comptts. 63 Dudu and Comptt. 72 and 73 Dudu woulg be 
retendered along with the lease of comptt. 4, 5, 7 Jangal way 
Bhadarwah Diyn. (the last being the lot for which the tender of 
Haji & Co. had been accepted and which was still under coy. 
respondence and regarding which there had been no recom. 
mendation by the Chief Conservator) by issue of a short term 
notice.” 


This order was communicated by the Chief Conservator to the Conser. 
vator for necessary action and this is Document 19. There was a note 
following the text of the letter which reads : 


“c.c. (Carbon copy) to Deputy General Secretary (Forests) 
for information in continuation of this cffice No. 1251/C 
dated 3-2-60 (the communication from the Chief Conservator 
to the Government segarding the result of the re-tendering 
of the six leases). The sanction has been conveyed by the 
Hon’ble Prime Minister today the 10th February 1960”. 


Now the question arises how this order for the re-tender of the Chiralla 
lease came to be included by the Chief Conservator of Forests in Docu- 
ment 19 and communicated to the Deputy Secretary, General Department 
as seen from the endorsement on the document. It is the case of the 
Government that as stated in Note 2 of Document 19 it was on the orders 
of the respondent passed verbally on the 10th February, 1960 that the 
re-tender was directed. 


8-25. In dealing with this note of the Chief Conservator, the 
respondent states in paragraph 6 of his reply. that he gave no directions 
to the Chief Conservator as alleged and then his fist complaint is that 
the letter of the Chief Conservator of Forests dated 3rd February, 1960 
quoted in the order had not been produced. Tt has been produced in 
view of this comment and it shows that the Chief Conservator recom- 
mended an order for retender only in respect of the two leases for which 
no tenders had been received. Secondly, the respondent says that the 
note making a reference to his orders is “‘manipulated”. It is difficult 
to understand what exactly is meant by this, unless the suggestion 'S 
that the second paragraph of the note extracted above”has’ been intto- 
duced later with a view to these proceedings. But apart® from the 
appearance of the original which shows that it was always there, the 
crucial portion referring to the orders of the respondent is to be foun 
in-the direction to ghe’ Conservator to direct a retender of the Chiralla 
lease, and this, respondent does not say, is a later addition. The sugges 
tion of “manipulation” whatever it means, is without any basis. 


8-26. Finally, he winds up by saying that even if he had directed 
the Chicf Conservator of Forests to order a re-tendering, there WS 
nothing improper in it because as the lessee had backed out, nothins 
more could be done than to direct a re-tender. The matter is n° so 
simple Or jnnocyoys as is suggested. as I shall show when discussiiig thy 
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ffect of this order to 1e-advertise. He desires certain other reeords to 
e produced and they have been done and J shall be referring to some 
of them in.dealing with the part played by the respondent in this direction 
to re-tender. 


9.97, Though the Chief Conservator cf Forests had addressed 
tne Conservator as early as the 10th February Conveying to -him the 
Government orders, the actual Government Order in relation to it 
was passed on the 26th February, 1960. 


8-28. When one looks into the files and the sequence of events, 
the matter has proceeded this way. The letter of the Chief Conservator 
of Forests dated 3rd February, 1960 recommending readvertisemert in 
regard to two leases of Motherland & Sons and K. K. & Co. in which 
the highest tenderers had backed out and suggesting the imposition of 
penalties on them, was placed before the Minister Mr. Sogami and he 
concurred in the recommendation of the Chief Conservator (vide File 
FST 38/59/JL page 93). This order was on the 5th February, 1960 and 
the paper was thereafter forwarded to the Finance Department for scru- 
tiny (page 95). The Finance Department returned it on 10th February, 
1960 with the remark that ‘severest possible penalty may be imposed 
on the lessees who have backed out unless this has already been done”’ 
(P. 96) and then in the original files we have Dccument 19 at page 97 
with the second note (already extracted) in its place, i.e. dated 10th Feb- 
ruary, 1960. This recommendation of the Chief Conservator with the 
notings of the Minister and the Finance Department was placed before 
the Cabinet on 26th February, 1960 (vide page 100 which records the 
Cabinet decision) and the recommendation was accepted, but in the 
Cabinet decision as recorded, there is no reference to the direction for re- 
sale of the Chiralla compartment. When drafting the order to be issued 
in pursuance of the Cabinet decision (page 98 of the file) a doubt appears 
to have arisen as to whether it should be recited that the Cabinet de- 
cision was to confirm the action of the Prime Minister in sanctioning the 
leases and in ordering the re-tendering. Ultimately, however, this forma 
was not adopted for the reason stated at'page 98— 


“The C.C.F. on the verbal instiuctious of the H.P.M. issued 
instructions to C.F.J.......Wherein sanction to the leases was 
communicated’. 


and this is followed by a note by the Secretary— 


“A simple sanction has to be issued. It need not be mentioned 
in the G.O. that the P.M’s orders are being confirmed. The 
G.O. has to be issued on the basis of Council sanction. Please 
put up a revised G.O.” 


And the revised G.O. was put up and was issued. I might now point 
Out what exactly this indicates. When the matter was put up to the 
Council the memorandum did not incude any suggestion as to the re- 
eee nE of the Chiralla lease. The Council when it passed the reso- 
ution on 26th February, 1960 did not accord sanction for this re-tender- 
Ing. The re-tendering had been ordered by the respondent verbally te 





[ 208 ] 


the Chief Conservator of Forests and this order had been carried out 
The Council resolution I should add was not passed at a meeting of the 
Cabinet but by circulation (page 103 of the file, ibid). A close exami. 
nation of the file, therefore, reveals the following :— 


(1) That no proposal was put up by the Chief Conservator of 
Forests for directing a re-tender of the Chiralla lease originally taken by 
Haji & Co. (Proposals in his letter dated 3-2-1969). 


) As the memorandum of the Chief Conservator of Forests 
dated 3rd. February, 1960 (C.C.F’s 1251-C dated 3rd February, 1960) 
did not contain any recommendation in this regard, there was no noting 
by the Minister Mr. Sogami on it (vide page 95 of the file on Sth February, 
1960). In the case of the other leases, in regard to which orders had 
been passed by the Minister, they had been sent to the Finance Depart. 
ment for sciutiny but this was not. The noting by the Finance De. 
partment was on 10th February, 1960. Immediately the file came back 
from the Finance Departmeut the respondent is secn to have intervened 
and it was on his verbal instructions that the retendering cf the Chiralla 
lease was ordered. The proposal in regard to this did not come up 
before the Cabinet when the proposal regarding the Chief. Conservator’s 
recommendations were taken up and so was not sanctioned by that 
body. In other words, the instructions to call for re-tender issued to the 
Conservator of Forests Jammu by the Chief Conservator of Forests 
were on the verbal orders of the respondent given to him on 10th February, 
1960 and this was not put up before the Council’nor was confirmation 
obtained from the Cabinet when all the other matters were circulated 
on 26th February, 1960. 


82-9, 1 am here drawing attention not so much to the | irre 
gularity of this direction not having been confirmed bythe Cabinet which 
itself is a matter, not by any means trivial, but as to why the respondent 
should have included this direction for re-tender on 10th February, 1960. 
Notwithstanding his denial, there is no doubt on the files that that was 
he who gave verbal instructions for this purpose, which were carried out. 
By 10th Feburary, 1960 though the time originally fixed within which the 
party was directed to appear before the Conservator of Forests had 
expired. but by a reminder issued to him on 10th February, 1960 (Docu- 
ment 13) Haji & Co. had been given three days time from the date of the 
receipt of the letter to appear before the Conservator, sign the agree- 
ment and put through the original contract. In their letters addressed 
to the Minister as well as to the Chief Conservator of Forests, Haji & Co. 
had offered to take the contract forasumof Rs. 56 lakhs odd. That 
offer or counter offer was still in the field. There is noting in the files 
to indicate that Haji & Co.’s letter dated 3rd February, 1960 to the 
Minister for Forests alleging mistake on their part in specifying the 
amount of the bid and refusing to take the lease except for Rs. 56 lakhs 
was ever placed before the respondent. The original letter was, as the 
files show, passed on to the Chief Conservator of Forests with the orders 

of the Forest Minister who in turn communicated the Minister’s ordets 
to the Conservator of Forests by Document 16 dated 4th February, 1960. 
In the circumstances the question arises as to the means by which ot the 
manner in which, the respondent became aware of the unwillingness 
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stand by their agreement. The respondent has no expla- 
Haji er as to his source of information. « The only eapenon 
Lae Ere ean be that since the letter cf Haji & Co. was not placed before 
pete could have been apprised of it only by his brother Ghulam 
Aaa If] am right in saying this, I can conceive of no other explana- 
at “for the respondent does not say that the Chief Conservator told 
ee ’sbout it for even if he had, he would also have told him about the 
correspondence with the firm, the rest of the respondent’s conduct is 
understandable. 
g..30. The Minister Mr. Sogami had ordered that if the tenderers 
failed to stand by their original offer their security be forfeited and they 
be blacklisted. But these consequences were to follow cnly if they 
failed to comply and the time for the compliance with these directions 
had not expired by 10th February, 1960. If before that aate the Govern- 
ment themselves put an end to the contract by calling for fresh tenders, 
there could be no question thereafter of Haji & Co. being treated as 
defaulter. 


8.31. It is next necessary to refer to the manner in which this order 
of the Chief Conservator of Forests based on the verbal directions of the 
respondent was carried out. Immediately he got Document 19 the 
Conservator published a notice on 19th February, 1960 calling for tcnders, 
for among others, the Chiralla lease of compartments 4(b), 5 and 7 
Jangalwar (vide Document 20). The tenders had to be deposited in 
the office by the 8th March, 1960 and were to be opened by 2.00 P.M. 
that day. A firm under the name Messrs J. K. Timber Traders were the 
sole tenderers for this lease and the amount for which the tender was 
made was Rs. 52 lakhs (Document 21). It is admitted that J. K. Timber 
Traders was a firm composed of the partners of Haji & Co. with Ghulam 
Nabi as the principal partner. Its address was given as Residency 
Road, Jammu—the same as that of Haji & Co. It might be pointed 
out that though in the notice calling for tenders it was specifically 
mentioned that the tenderer had to write the amount of the tender 

oth in figures as well as in words, in Document 21 it was only 
written in figures with the space after the words! “in words’ beirg 
oe blank. It bore the signature on behalf cf the tenderer cf Zeffer 
aren and when the tenders were opened he signed te list which was 
Mn Prepared as representing J. K. Timber Traders. On the 10th 

arch, 1960 the Conservator of Forests submitted his repert to the Chief 
onservator Containing his remarks and recoemmendaticns in regard 


of poe tenders received (Document 24). In regard to this tender 
o: J: . Timber Traders he narrated the history of the tenderers. After 
Stating that H 


aving offer aji & Co. had been the highest tenderers en the first cccasion 
Pitz Bo ered Rs. 65 lakhs, he stated that they had backed cut finding 
Offered R very high offer and that this time J. K. Timber Traders had 
the 8.52 lakhs and though the difference was very vast, ke justified 

acceptance of this tender on the “ground that the nature and the 


Value of the ¢; i : : Nees 
a higher ee as ie forests which had been marked would not seth 


‘The first offer of Rs, 65 lakhs was nothing short of inexperience 
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and want of proper and thorough inspection and examination 


of ‘the forests’ 


arid based on this he recommended the acceptance of the present off 
as decent and reasonable. It should, however, be pointed out that in 
Document 7 wherein the same Conservator Mr. Bassu had reccmmen. 
ded the acceptance of the previous bid for Rs. 65 lakhs, he had stated that 
thisisa ‘reasonable and good offer’’ and he recommended the seme aiid 
when the matter went to the Chief Conservator of Forests he added that 
Haji & Co. were a firm of long standing with a clean record of ¢ ficiency 
and performance and were experienced lessces and so the lease might be 
sanctioned in their favour. The Chief Conservator on that cccasion : 
was Mr. Firduos about whose conduct in_ the affairs of the leases which 
are the subject of charges 29'and 31 (infra) I would have more to say. 


8.32. One other point which learned counsel for the Govern- 
ment made in respect of this report of the Conservator I must not omit 
to mention. In two other cascs he stated that the Departmedt had tried 
to get the tenderers to increase their bid at least up to the previous highest 
bid. In this case this point attains some significance because by 10th 
March, 1960 there was in the office of Mr. Bassu Document 35 by which 
Haji & Co. had agreed to take the lease and work it for Rs. 56 lakhs odd. 
This letter had been received on 16th February, 1960 and was kept pending 
in this office. Learned Counsel for the Government, therefore, were 
justified in their submission that there must have been some reason which 
was prompting the Conservator of Forests to ignore this offer of Hajj 
& Co. and proceed on the basis that the tender of J. K. Timber Traders 
should be accepted at Rs. 52 lakhs. That reason could only be that if he 
made a note in Document 24 about the existence of this offer for Rs. 4 
lakhs more, it would be to the financial disadvantage of J. K. Timber 
Traders. The suggestion, therefore, was that whe1eas in other cases the 
Conservator of Forests was anxious to ensure that the Department ob- 
tained the maximum lease amount, in this case he deliberately made no 
meation of Document 35 and the possibility of a higher cffer only because 
he knew the identity of the firm of J..K. Timber Tradcrs. I shall have 
to revert to the conduct of the Conservator of Forests in dealing with 
Document 35, but I will take it up after completing the narration Jn 
regard to the acceptance of this tender. When the recommendation 
of the Conservator of Forests reached the Chief Conservator of Forests, 
he acted immediately and on the next day, 11th March, 1960 wrote 
Document 25 to the Deputy Secretary of the ‘General Departnient 
(Forest Branch) suggesting the acceptance of the recommendation of the 
Conservator of Forests adding that he fully subscribed ‘to what ‘the 
Conservator of Forests had stated. He, therefore, requested that that 

Government sanction in favour of the following highest tenderers be 
please secured and communicated”. Among the so-called highest tende- 
rers was the tender of J. K. Timber Traders who were the sole tendere!® 
Now in regard to the Chief Conservator also some remark as has just been 
made about the conduct of Mr. Bassu appears justified. He had ‘receives 
on 16th February, 1960 addressed to him personally a copy of what 
Haji & Co. had stated in Document 14 to the Minister, namely that they 
would accept the lease for Rs. 56 lakhs. He had communicated the 
decision of the Minister to the Conservator which was to send for a 
lessees and ascortain from them whether they would take the lease '® 





4 


——_ 
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bee re. He had not yet received any final repty from the 
the origina! Se oats because Document 35 which ihe latter had 
Conser qd had not been forwarded to him. The Chief Conservator, 
eee ae proceeded on the basis of recommending the acceptance of a 
DO tender by the Government -which cculd only have been cn the 
cae that nothing More than Rs. 52 lakhs—the sum tendered—could 
Bea been obtained if the tender was rejected and, a fresh tender called. 
Besides, he did not even draw the Government’s attention to the fact that 
this was a single tender,though this fact was menticncd in Decument 24, 
the letter of the Conservator which was enclosed aleng with Dccument 25, 
When Document 25 was ‘received, — the noting by the Deputy Secretary 
was that the previous tenderer Haji & Co. had backed out and in the 
retender the only one tender had been received from J. K. Timber Traders. 
He proceeded ““Ihe past practice has been to re*tender such leases, 
Council sanction in consultation with the Finance Department shall have 
to be obtained... . The policy ofthe Government isnot to accept offers, 
however attractive these may be, where ;only, one tender is received.. In 
this case also we may recommend this lease being re-tendered. F inance 
Department will be consulted before Council sanction is applied. for’. 
When it went up to the Secretary he noted after pointing out that it was 
a single tender— 


“It may have to be ascertained from the C.C.F. whether 
there is a likelihood of receiving a higher. offer if fresh 
tenders are invited’’. GRE: 


The papers then were forwarded to the Minister Mr. Sogami who without 
makjng any comment upon these notings stated— nf 


“I agree with the recommendation of the Conservator of 
Forests and the Chief Conservator of Forests and recommend 
that all the three highest tenders may be accepted”. 


This was on 14th March 1960 and he marked it to the respondent. 


Meanwhile pending the formal sanction of the Council which was to meet 
on 16th March, 1960 but acting on the orders of the Minister Mr. Scgz mi, 
the Deputy Secretary directed the Conservator cf Forests to get agree- 
ments executed by the lessees and work orders issued to them in antici- 
Pation of the sanction (Document 27 dated 14th March, 1960) and a 
Copy of this was forwarded to the Conservator of Forests, Jammu marked 

xpress’ for immediate action (Document 28). On the 14th itselfa 
Ormal agreement. was entered into between J. K. Timber Traders 

esidency Road, Jammu and the Government by which in consideration 
ee Rs, 52 lakhs the lease was effected in their favour of this compartment 
or 5 years, 1960 to 1964 (Document 29), though the formal order sanc- 
tioning the lease was not communicated to the lessees. The agreement 
Purports to be dated 14th March, 1960 though clause 41 of the said 
agreement recites that the Government had received frem the firm “‘the 
ine of Rs. 52,000 vide J&K Bank Ltd. Jammu FDR No. B 16390 dated 

“8-60, the receipt of which is hereby acknowledged” and for the 
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Government it is signed by Secretary to Government, Forest De 
ment. Evidently they were quite in a hurry for finishing the 
transaction even before the Cabinet meeting and have the work Ee 
‘issued. I should also point out that the work order (Document 30 ean 
_ the receipt of Rs. 40,000/- by a deposit in a bank dated 8-3:69 =n 
Rs., 12,000/-: in cash which it is hard to square with the recital in 
‘agreement itself. One other feature -of the work order is that there Fe 
‘ clause there under which a sum which in the case of this lease came t, 
Rs. 8,666/- had to be paid. This typed form was altered in Manuscript 
to read “‘promise to pay within a month’s time” and this work order. jy 
valso’ signed by. Mr. Bassu, the Conservastor. - 


Pari. 
ENtire 


8.33.. The order of the Cabinet which met on 16th March 

1960 is contained in Document 31. The subject is “re-advertisement 
of forest leases (1) Udhampur compartment 63, (2) Compartment 22 

‘and 73 Dudu, (3) Compartments 4(b), 5 and 7, Chiralla”. In the 
case of the first two there was more than one tender and the highest was 
being recommended for acceptance though the highest amount of re 

‘tender then received was lower than the original highest tender and the 
last one ajcase of a single tender. The decision of the Cabinet is worded 


thus : 


“This case was introduced by the Minister of State for 
Forests in the Cabinet meeting. Secretary Forests was 
also present. After some it was ordered that the ac 
tion already taken by the Minister of State for Forests 
be confirmed and his recommendation for sanction of 
leases be accepted.” 


8.34, Pausing here, I should refer to the application of Haji 
& Co. which had heen pending with the Conservator Mr. Bassu from. 
» 16th February, 1960. As I stated earlier, he did not forward it imme- 
diately to the Chief Conservator. This he did only on 23rd March, 1960: 
i.e. more than a week after he had issued the work order to J. K. Timber 
Traders. Document 36 was his communication and in this he professed 
to deal with the letter of the Chief Conservator dated 4th February; 
1960 by which action was directed to be taken against Haji & Co, After 
, narrating the facts regarding the lease having been re-advertised and since 
. sanctioned, in favour of 7K. Timber Traders “‘who had deposited the 
_ the security, signed the agreement and secured the. work order”, he 
. drew attention to the fact that Haji & Co. had ‘been asked to explain 
why they had backed out of their contract and a copy of the reply whi 
is Document 35 was forwarded for perusal. After pointing out that the 
. firm of Haji & Co. was ‘‘a novice in forest working and a new enterprise! 
- and had, therefore, made an erratic offer”, he recommended that. “4 
lenient view” may be taken and that the earnest money might be directé 
to be refunded to the tenderer. On receipt of this the Chief Conservator 
. of Forests addressed a D.O. letter marked ‘confidential’ to the Govern 
ment in which he pointed out that in all other such cases earnest money. 
had been forfeited and, therefore, suggested that the earlier order © 
the Minister might be carried out. The Minister’s endorsement on this 
was that his original order would be carried out and the same was commu" 





. nicated to the Chief Conservator vide Document 39. Apparently the 
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ator felt that having obtained the beriefit of.over Rs. 4 lakhs 
themselves demanded, any recciemendaticn by him 
Id have come in for more .adverse ccmment. 


Chief Conser’ 
: over. what they 
for leniency WOU 
2 °gig5. Regarding the acceptance of this re-tender it would ke 
seen from ‘the foregoing that two, points arise and these were -stiessed 
by earned counsel. for Government. (1) That notwithstanding ithe 
order of the Minister’ Mr.’ Scgami that Haji & Co. be black-listea and 
that order was communicated by the Chief Conse: vator to the Conservator 
. py his letter dated 4th February; 1960 and this was not modified at any 
- Sater stage, the tendet of J: K. Timber Traders-which was merely another 
‘name under which Bakhshi Ghulam Nabi operated: was ~ accepted,iand 
me) a single tender of J. K.. Timber Traders was accepted contrary tothe 
rules and this was done to benefit the firm knowing its identity. ©. 


~ 8.36, Taking up: the first ‘pein’ that Bakhshi Ghulam.;Nabi 
* was'a partner in both the concerns Haji &-Co: and J. K. Timber ‘Praders 
“having a 50% ‘share with Gani“Joo figuring as partner in both;sis-riot 
‘disputed by’ ‘him. As ‘regard this however two points. are raised i 
PA ee nhs cre ier eee iad br 
(a) That the officers and the Minister as well as the respon- 
“dent ‘were not aware of the composition of the new frm 
** and particularly of the fact that Bakhshi Ghulam.Nabi-was 
oe ache principal partner in: J. K. Timber Traderss nid: 
ie ses aT oa : Mecayscsr | 
7 ((b)* A: legal -or technical contention raised by the responsicnt 
sakes 2 as well as’ by Bakhshi Ghulam Nabi that provided.a tender 
ao” <>. _ dg made-in-a new name, the identity of the tenderer, would 
‘not matter and: that the forest cfficers were boyn¢.-to, deat 
the new name as “a “different person- els Krewe 
oe os. <a oe : Basi aius: ante 
~~ 8,37. In- view of. the admission of Ghulam Nabi, about, his 
’ interest in both the firms Haji & Co. and J.K. Timber Tradais, ,itys not 
necessary to go into. this’ in any great detail. J might, howgieta komt 
_ Out that though the partnership deed by which the firm of Haji 0. 
_Was constituted is notin evidence—it is not even clear,; whe@aheg.a formal 
- deed was executed forthe purpose, it is admitted that #t:waeconstityted 
by Ghulam Nabi and’Gani Joo and it’ was Gani Joo, fad s-wha, signed 
the tender on behalf. of Haji-& Co. and when a notice wagassacd, to...the 
ae of Haji'& Co. on 5th February, 1960(Document 7); ‘thegndorsement 
_ by the employees of the firm shows:that Haji Ghulam Nabi-and, Gani,Joo 
were the two partners, ‘for it was stated that they. were away,and, hgnce 
ree not appear before the: Conservator. A copy ofitheaartnct hip 
“2 esate al .K. Timber Traders has: been filed by Governments; {k istezed 
; ees 59 of the Register of Firms on 13th August, 1960)>,a9h4 : ; 
3 at it! was drawn up and executed on 7th April, 1960 thoughoit was to 
ave effect from the beginning of January 1960. -Subsequently,the ovher 
. Partners dropped ovit arid thereafter:a partnership deed sWAS ai 


on ‘the 20th March; 1961 :between Ghulam Nabi, his qweseps: ang. 08 
= Saughetr-in-law’ (vide Dotumené’44 ‘in Allegation ead is das * ced 
cae that "Ghulam ‘Nabi had ‘secured the forest leaseanaw, ACEH cis- 
61 can for’a ‘consideration ‘of Rs.:52 lakhs under Governms outessaied 

; arch, 1960 alongwith one Mohammad Abdulla at fen gt and 
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it adds that these two later joined Gani Joo and two others and ex 
Efrertilae deed of partnership on 7th April, 1960 and that subsequent 
the other partners having dropped out Haji Ghulam Nabj became y 
sole proprietor and was taking in his two sons and daughter-in-lay’ e 
his partners in this business. The retirement of the other Partners « 
evidenced by Document 43 in this allegation which is the deed of die 
lution. It is, therefore, clear that J. K. Timber Traders was Virtually 
the name in which Haji Ghulam Nabi was conducting his business. Y 


8. 38. I entertain no doubt, whatsoever, that the Coniservato 
of Forests and the Chief Conservator of Forests knew about the compo: 
sition of this firm. I have already pointed out that the Conservator 
Mr. Bassu had in forwarding tenders received by him, to the Chief 
Conservator has always added his remark about the experience o¢ in- 
experience of the tenderers and as regards their financial position. Even 
Gaulam Nabi does not dispute that the officers knew about the compo- 
sition of Haji & Co. and that he was virtually the proprietor of that 
concern.- It is because of this that we have the remark of the Chief 
Consérvator that the firm had done excellent work in the Kashmir Valley 
and their entry into the forest business in Jammu was, therefore, welcome. 


8. 39. The fact that up to September, 1962 there was no rule 
requiring forest contractors to state in writing about the partneis of the 
firm is not of any great significance because up to then, before recom- 
mending tenders for acceptance the officers of the Forest Department appear 
to have made inquiries and ascertained these details. A reference to 
the commeiits as regards several ténders to the experience or inexpereince 
of particular individual contractors; the businesses which they wee: 
otherwise conducting, is sufficient evidence of this. Besides, inquiries 
were also being made about the financial status of these contractors. 
The rule by which the contractors were required to specify the nature of 
the partners obviated the necd for these further enquiries and was, there- 
fore, a measure of convenience. I, therefrore, do not attach any great 
importance to this matter which is stressed by the respondent in_his reply. 


8. 40. When the firm of J. K. Timber Trades submitted a tender’ 
for Rs. 52 lakhs the Conservator Mr. Bassu when recommending the 
accéptance of this tender makes no reference to the. firm being new). 
or inexperienced for any reference to the financial position of the concern. 
I can draw no other inference from this feature than that he knew who the 
partners were and knowing that Ghulam Nabi was the principal partner 
in the firm, made no comment about it. Any comment by him about 
the composition of the firm would havé led to the embarrassment of his 
having to say something regarding the order of the Minister passed on 
3rd February, 1960 blacklisting the firm Haji & Co., which had been com~ 
municated to him by the Chief Conservator on 4th February, 1969. 
Besides, thé Conservator who was as much aware as any other of the 
~ policy of the Government not to accept single tenders and knowing that me 





tendér of Haji & Co. for Rs. 56 lakhs had not yet been finally disposed 
of, had forwarded this tendér of J. K. Timber Traders for Rs. 52 lakhs, 
as a téedsonable 6ne for acceptance. I do not consider that it wou 
ssible that he could have done this unless he knew the compositio 
J. K. Timber Traders. 


n ‘of 


Q 
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g. 41. What I have stated as regards Mr. Bassu, the Conservator 
of Forests applies with even greater force to Mr. Firdous the Chief Cons- 
g ervator of Forests. It was he who had commupicated the earlier order of 
<t,, Sogatni blacklisting the firm in the event of their backing cut cf the 
contract and had obtained verbal orders from the respondent for the: 
re-tendering even while the correspondence in regard to the first tender 
had not come to an end. It the face of his knowledge that there was an 
‘offer for Rs. 56 lakhs he could not have recommended the acceptance of 
asingle tender for Rs. 52 lakhs as the highest that could have been obtained 
‘unless knowing the identity of the firm he intended to benefit them. I 
am, therefore, satisfied that both the Conservator and the Chief Gon- 
-servator of Forests knew that Haji Ghulam Nabi was the principal 
partner if not the sole proprietor of J. K. Timber Traders and that re- 
“tendering was by the same firm though in another narhe. 


8. 42. When this recommendation went to the Secretariat, we 
find an objective noting which is in pleasant contrast with the recom- 
mendations of the Forest officials. They pointed out that it was a case 
-of a single tender and it was contrary to the policy of the Government to 
_accept it and that it must be referred to the Finance Department before 
the matter was placed before the Council of Ministers, but the Minister 
Mf. Sogami countermanded this suggestion of a reference to the Finance 
Department and suggested instead that the recommendation of the 
-Gonservator might be accepted and the papers accordingly forwarded 
to the respondent. ‘This attitutde on the part of the Minister is somewhat. 
-strange and out of the ordinary. It was he who had on the earlier 
occasion turned down the request of Haji & Co. to take the lease for 
Rs. 56 lakhs. If he had any recollection of this he would have scent that 
Rs. 52 lakhs was not the maximum that could have been obtained 
becatise it was only on the basis that calling for fresh tenders would’ be of 


‘no advantage that it is suggested that single tender, should be accepted. 


But as theré was no noting as regards the tender on the earlier occcasion, 
it is possible that the Minister might not have recollected it. In the 
absence of any material it would not be possible to say that Mr. Sogami 
knew the identity of the party and that he passed the order as he did in 


order to benefit Ghulam Nabi. 


8. 43. The. last person whose knowledge in the affair has to be 


examined js the respondent. The respondent in his reply denies that he 


i 


knew the constitution of J. K..Timber Traders. I am unable to accept 
the explanation as consistent with his conduct throughout. That generally 
he knew the lessees is evident by the file (Conservator of Forests Jammu 
File No. C-VI1/-214/34 page 222) which records that a meeting of forest 
lessees would be held on the 4th of January to point out their difficulties. 
to the respondent. The proceedings of that meeting show his acquain- 
tence with their identity and his direction to them “to submit their tenders 
after due thought and according to tétms and conditions stipulated in the 
tender notice”, the lessees being cautioned that no deviation to these terms 


~of the tender notice and agreement would be efitertained, and he assured 


them that Wwhehevér practical difficulties came to the notice of the 


“Government they would bé redtessed. This is, no doubt, géneral 


“Dut coming to the particular case, we have the fact that in the present case 





CT aieed 


‘the .re-tenderi.was directed: without reference to the Cabinet 
“February, 1960-even though. by that time Haji & Co. had not Sie 10th 
_their offer to take the lease for Rs, 56 lakhs. There could be ithidrawn 
“that this direction for re-tendering was intended: to benefit Pa oubt 
Nabi. .I have already pointed out, that.the respondent j could ulam_ 
“obtained knowledge of the fact-that Haji & Co. had backed ‘ou lave 
contract only from Ghulam Nabi, since the letter dated 3rd Fi b of the 
1960 addressed by Haji & Co. to the Minister was not placed b ee 
respondent., If so, - It appears to me to follow almost as a rae the 
_inference that he was aware of the identity of J. K. T imber Traders at y 
made the second tender. 1 believe «that it is for this’ reason Ae 
-respondent raises an alternative contention in his reply that asain 
that the two firms were-identical. and the first’ tenderer had been bl ae 
listed, there was nothing in the rules as they then stood oh ‘biti bie 
same tenderer tendering in a different name. Sear 
~ 8,44, “Pausing here I might deal with. ss Ee 
_fespondent in paragraph 14°of isveply ee we sagt ‘iat. dee ep Be 
fegn to Maa le eae 190/02 wos orgy made by Raid & 
(0: for Rs. 6,66,000/- and that later- t 
Associates and he adds a note that the Riek fof ak beige 
ae ead et ey Mere. ‘doing business in Eiffsrentstylese 4 fave 
observations~to make on this reference. The first i b : “6 
pondent was in the full know « Sa ee e first is that: the res- 
dere is nothing on the Re oh Say of the several lessees because 
PSETE RY AMON eer _ t identity of either Rashid..&. Co. 
or J sociates, but that. apart, the illustrati 
ing from ‘error. It is no doubt true thi ‘the 1 ration 'scems to be suffer- 
1960-62 was re-tendered by Ahad A atithe lease of: Marwa coupe-for 
accepted, «but the original tehderer for Rs, C0608 yk Rb Oo 
(vide Document 7-communication N s. 6,66,000: was K. K. & Co. 
january, 1960, page 3) and Doe ae 5020C-VII-214 dated 8th_ 
Conservator of Forests dated’ 11.1.60 4 Goes Noisi7/G sof the Clues 
appear to have backed out of the lea: pages 4 and 5). K. K, & Go. 
having ‘been forfeited ‘and they were and were ‘blacklisted, their deposit 
‘leases (Chief Conservator of F ‘ fede See aememeeliDg Soy furtlig 
1960 - File No. C-VII-15/17 be eas No. 1251/C dated 3rd February;. 
were one of the four tenderers o th ume II ‘page 241). ‘Ahad Associates. 
hiighestitender. I do not, therefore, second occasion and theirs was 
illustrative. case relied on by the cane analogy or: relevance in the: 


eit ke ow By 45, T a 3% : ie % 4 aa Seer 
vator; the Chief peas result of the above discussion is that the Consét- 
tity of the firm J. K. Timber and the respondent were aware of the iden- 
proved to have had that imei but the Minister. Mr. Sogami is hhot 


8 46. The ha fa JE Aptana. en ties ae 
was: required. ies su pistons made that on the.rulés as they'stood what. 
identity of the ty ies ifference in name and not a differéiice in the 
tender notices ea as only. to. be.mentioned, to be ‘rejected.’ f the 
aiwencat int mained a provision for black listing and as I have shown 

that was Dut into force. in. the.case of the athefs who had backed’. “out of 

ete ee heh Me neon leu 1860, 
suggested by the respondent that you had only to Bae aa ae re 
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to get rid of the pentaly. I, therefore, reject this submission as not 
‘worth serious consideration. : 

8. 47. The next question turns round the propriety of the accep- 
tance of the single tender. Learned counsel for the Gaveceat Led 
stresson two points. The first was that though the Forest Secretariat 


“Thal in their notings suggested that in this case the matter should be 


referred to the Finance Department for their comments, this was over- 
ruled by the Minister Mr. Sogami and the Cabinet confirmed the decision 
of the Minister. -The second point was that besides the overruling of the 


suggestion of the Finance Department there had been a deliberate depar- 


from the established policy of the Government not to accept single 


ture ‘ : ‘ Mie, 
ers even in cases where in a particular instance it might be to the ad- 


tend 


-yantage of the Government. The respondent as well as Bakshi Ghulam 


Nabi have laid great stress on the fact that there were other instances 
where single tenders were accepted. I shall now proceed to deal with 
these instances because it is the case of the Government that the instances 
referred to by the respondent are really not in point. In this connection 
my attention was invited to Document 47 which is with reference to a 
tender in regard to forest leases during the year 1958. In regard to the 


-compartments 17(b) to 22 Basant Garh, Billawar Division, where only 
‘one tender had been received from the Himalayan Forest Co. the Chief 
-Conservator of Forests pointed out that in the previous year the maximum 
-offer received was Rs. 12 4,19,000 but. this was not accepted for some rea~ 
.osn.The offer by the Himalayan Forest Co. then under consideration was 


for Rs. 4,55,555 which was about Rs. 36,000 more than the highest in the 
previous year. The Chief Conservator pointed out that owing to the 
nature of the timber available and the situaticn of the forest a higher tender 


-could not be expected and he, therefore, suggested that “comparing with 


the previous year’s offer with that of this year and also considering the 


~other aspects .....-.. it is recommended for sanction”, but when the 


matter went up to the Government, his recommendation was not accept- 


-ed and this lease was directed to be advertised for re-tender. Neither 


the respondent nor Bakshi Ghulam Nabi have adverted to this instance 
but have referred to six other instances in which single tenders are stated. 
to have been accepted. - I shall deal with each of them. 


(1) Gulab Garh lease of 1959 re: 
Compartments 26(b), 28 and 29. 


This was not a ‘case of a single tender at all. There were three 


“tenders received. The offer of Deviditta Mal Munshi Ram & Co. referred 


to by the respondent was the second highest and was for Rs. 5,25,000 as 
mentioned in the reply, but this was not accepted. On retendering it 


‘was sold to Hindustan Forest Co. Private Ltd. for Rs. 6,57,000 on 4th 
March, 1961, 


(2) Dudu lease compartments 75 to 81 in 1954-55, 


ir This was before 1958 when a policy decision was taken that single 
enders were not to be accepted except on proper grounds ¥2Z., that it was 


he Possible to obtain any higher amount (vide the quotation from 


€ Chief Conservator’s letter at paragraph 8.—where he refers to the 
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licy ‘“‘during the past 2 years”). The Dudu lease tender was accep; 
Ee Civ eeaatent order dated 22nd December, 1953 by the responds 
as Prime Minister, put this was before this policy decision was taken. 


(3) Basantgarh lease of compartments 49a and 4$b in 1964; 


was for Rs. 87,000. At the stage of the firs 


tender there was only a signle offer for Rs. 84,300/- This was directed to 
be re-tendered. On the second occasion a single tender was received 
-for Rs. 87,909/- Considering that this was better than the first and ag 
leases Where the amount of the bid was less than Rs. 1 lakh were under 


-the rules within the competence of the Chief Conservator to sancticn, 
-the Chief Conservator sanctioned it and addressed the Government for 
“a petty lease” and its sanction was within 


its concerrence. As it was. 
of the Chief Conservator who stated that this was the 


the competence : 1 
best offer that could be received it was agreed to by the Government. 


(4) Ramban lease of compartments 44, 49 and 50 in 1956, 


The offer received 


This again was a lease which was sanctioned before 1958 when 
this policy decision was taken. Besides, it was a ‘‘petty lease”’, 7. e. below 
Rs. 1 lakh which the Chief Conservator could sanction but subject to 
confirmation by the Government. The Chief Conseivator stated in his. 
note to the Government that no more could be obtained. 


be 
(5) Arnas Chir lease compartmvnts 109, 111, 122 ard: 
123 of 1963. 


This again was a “‘petty lease” 
recommended for confirmation by the Chief Conse1vator 


that no higher sum could be obtained. 


, 7. @ within Rs. 1 lakh which was. 
on the gicurd 


(6) Basantgarh lease compartments 69; 70 and 71 of 1957. 


The lease amount here was Rs. 31,250/- This was a’ petty lease 
and was sanctioned by the Chief Conservator byhis order dated 25th 


October, 1956. 


; 8. 48. The respondent is, therefore, not correct in citing” these 
instances as cases which would afford an analogy to the case on hanc- 
Four of these are petty leases and the first one—Gulabgarh lease | in 
1959, i. e the one after 1958—was not a case of a single tender, and the 
second instance of an amount higher than Rs. 1 lakh is of the year 1954-55: 
before this policy decision was taken. Though from the reference to the 
several files which he has made in his reply, the respondent appears t” 
have been well acquainted with the intimate details of the forest leases 
granted from 1954 to 1964, he has not been able to cite a single instance 
after 1958 ofa single tender which was accepted—at least without a Sct i 
ny that it was the highest amount that could be obtained. Further these 
instances, therefore, do not answer the point made by the learned.counse? 
for the Government that in the present case there was before the Forest 
Officials and the Govt. on the date of the acceptance.of the re-tendet» 
the offer for Rs. 56 lakhs by Haji & Co. which was ignored by the offices’: 


uti- 





4 


fio 4 


ye aware of the existence. It could not, therefore, be said that 
nite when the tender was accepted, Rs. 52 lakhs was the highest 
t that could be obtained for this lease. 


who W 
n the 
amounD. 


3. 49. The respondent makes one further suggestion to which 
reference has to be made before passing on from this topic. He states 
coos the retender for Rs. 52 lakhs was higher than the seccna highest 
tates on the first occasion, there was no impropriety in accepting it. 
rh aes not seem to be any principle behind the suggestion made nor 
: there any justification for it in the practice which obtained. He has 
5 t referred even to a single instance in which on the basis of this princi- 
he in any instance a single retender was accepted. On the othe: hand 
it was suggested by learned counsel for the Government that the principle 
consistently followed in these cases from 1958 was to examine whethcr 
a higher bid could be obtained and it was only ina few exceptional cascs 
where the Department was satisfied on this score that any aeparture 
was made in the rule as to non-acceptance of single tenders. ‘Lhe object 
of the reference to the Finance Department was precisely for the purpose 
ofascertaining. whether it was a fit case for deviating from the estzblished 
rule and though the Secretariat suggested the obtaining of the commcents 
of the Finance Department this was overruled by the Minister in the present 
case. ‘he respondent is, therefore, not right in saying that the circum- 
stances that the bid amount on the occasion of the retender—Rs. 52 lakhs 
—was higher than the Rs. 49 lakhs which was the scCond highest tender 
on the first occasion was sufficient reason for accepting the single retcnder. 


8. 50. A question that next arises is as to whether the Government 
have been able to bring home to the respondent the charge of abuse of 
Power in the acceptance of this single tender. I have alreaby pointed 
out that when the acceptance of this retender was recommended by the 
Conservator of Forests and the Chief Conservator, they knew of the iden- 
tity between the J. K. Timber Traders and of Haji & Co. as also of 
Haji &.Co.’s counter offer for Rs. 56 lakhs, as well as of the order to black- 
list Haji & Co, passed by the Minister Mr. Sogami. So far as they are 
concerned, the impropriety of their action in making the recommendation 
is Deyond doubt. I have also pointed out that the same could not be said 
ee Ar, Sogamal and that in his case I was inclined to hold that he was not 
Rani ‘ae identity of J _K. Timber Traders with Haji & Co. whom he 
Rs. 56 lakh ie Be blacklisted and of the circumstance that an offer fo: 
Roreet of ie Hes Haji & Co. was still pending consideration before the 
recomme aa e The reasons given by him for the order that he passed 
advanced’. a the acceptance of the retender were that the season was 
Case of the ‘3 that the agreements might be entered into not merely in the 
multiple te ve retenders which were cases where the highest among the 
Single ead “ers were accepted but also in this one which was a case ofa 
not been er. The bona fides of Mr. Sogami in passing this order have 
Tt was this impeached though much has been said about its correctness. 

These that was placed before the Cabinet on the 16th March, 
already idle respondent was present at the Cabinet mecting and 1 have 
Timber Tuas his case that he was not aware of the identity of J. K. 
Meeting js at The exact part played by the respondent at the Cabinet 
onfirmed ot in evidence and what we have is merely that the Cabinet 

€ recommendations of the Minister. There is nothing to 
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indicate that it was as a result of the respondent’s initiative that the 
lution in this form was passed. On the other hand | have no aa 
that if the respondent had acted with due regard to the interests ae 
State the resolution would not have been passed, at least not in that f = 
but this, however, would not be sulticient to hola that he haq abusea tt 
power or position as Prime Minister to get this resolution passeq, "1 
utmost that could be said, therefore, is that he did not do all ‘that he oug! 
to have done to protect the interests of the State because the interarm 
his brother was involved. ‘Though, there is some element of improprien 
of the attitude which he must have taken at this Cabinet Meeting ee 
unable to hold that the charge of abuse of power as formulated i 
Allegation 30 is made out. ‘Lhe Government no doubt have in the sia 
suffered a loss of atleast Rs. 4 lakhs by the acceptance of the retende 
the benefit of which has accrued to Ghulam Nabi, I cannot hold that thy 
financial advantage has accrued to him as a result of the abuse of power 


on the part of the respondent. 


8. 51. The respondent has submitted a long list of over 20 fils 
which he desired to be summoned for the purpose of proving his defence, 
In regard to some the respondent himself has filed copies of the Goven- 
ment orders called for, though he has not made it clear how he happened 
to be in possession of them. I passed the direction requiring the Govem- 
ment to produce the files whose production was sought for by the respon- 
dent and in pursuance of my order all but two of them have been produced, | 
The reason for the non-production of these two was that in one case | 
sufficient details were not given to iaentify the file and in another there 
was no such file. I have perused the files which have been produced 
and it appears to me that the object of calling for the production of these 
files was to show that on retendering the amount bid was less than the 
highest amount bid on the occasion of the first tender. It is hardly neces 
sary for me to say that this is wholly irrelevant to the inquiry into ths 
charge. It is not the case of the Government. that in every case of re 
tender the amount on the second occasion would be higher than’ on: the 
first. The respondent has appended to his reply Anncxure ‘A’ in which 
copies of some Government Orders are attached. ‘The body of the reply 
does not-clearly indicate the purpose for which these Government Orders 
are intended, but from their perusal it looks to me that the object of refert” 
ing to them is toshow that there are other instances where action W4 
taken by Ministers in anticipation of Cabinet confirmation. This a8? 
is not a matter on which there is any dispute or controversy and these 
Government Orders are, therefore, not very relevant. Iam, therefore 

not referring to the contents of these files or Government Orders, the details 
of which were placed before me in great elaboration by the learned coun: 
sel for the Government. — : 





_ 9.1. Now that J am on the forest leases of Ghulam Nabi ® 
1960, it would be convenient to refer to and deal with another charge 
that has been made aginst the respondent that he abused his pow 
and position by having undue favour shown to his brother wie 
Nabi in his forest business by getting the Electricity Department of e 
the Government to provide at the cost of the State an electrica 


nection to his saw mill. This is the subject-matter of Allegation 33 wh 
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ay set out in the notification reads as follows :— 


“By the abuse and exploitation of the official position of Bakshi 
Ghulam Mohammad, during the year 1959-60 pecuniary 
advantage was obtained by his brother Bakshi Ghulam Nabi 
to the extent of Rs. 16,000/- on account of electric connection 
provided to Bakshi Ghulam Nabi’s Saw Mill at Village Kak- 
pora, at Government cost and against normal rules and pro- 
cedure”. 


9.2. The case of the Government as regards the charge con- 
tained in the above allegations is briefly as follows : Bakshi Ghulam 
Nabi was carrying on business in partnership with others in taking 
leases of forests in Kashmir under the name and style of Ghulam Nabi 
Nur-ud-Din. For the purpose of working the timber collectid in the 
forests which the firm had taken on lease Ghulam Nabi was desirous 
of setting up a saw rill. The first site chosen by him for the erection 
of this mill was at Hawl. In April 1958 he moved the Electrical De- 
partment authorities for getting power connection for his saw mill. The 
village of Haw] had not by then been electrified and when Ghulam Nabi 
made a request that he be granted an electrical connection, an élec- 
tric transformer which was then at a place called Pulwama was shifted 
to Hawl by the Electricity Department and connection was given to him 
by 110 K.V. Transformer. The cost of the transformer as well as the 
shifting and the expenses in connection with affording this connection 
by providing supply lines were all borne by the Government. This was 
because on the basis of certain calculations the Government had consi: 
dered that it would be worthwhile to bear all this expenditure, in the 
event of the consumer Ghulam Nabi guaranteeing payment of revenue 
of the extent of Rs. 5,000/- per annum and sanction had been accorded 
on 3rd May, 1958 to give him the connection on condition of his guaran- 
teeing payment of this minimum amount of electric charges. Without, 
however, a written guarantee in these terms being taken the electrical 
connection was given to his saw mill on 19th August, 1959 by shifting 


ue transformer to Hawl and by the provision of the necessary supply 
ines. 


9.3. The provision of this electrical connection at the cost 
of the Government is not, however, the subject of any complaint or is 
this the charge made against the respondent bat I have stated it merely 
as introductory to the case in relation to the next shifting of the electrical 
connection from Hawl to Kakpora. 


_ 9.4, Within less than four months after the electrical connection 
was given to him at Hawl, Ghulam Nabi considered that it would be more 
advantageous to him to have his saw mill at a place -called Kakpora, 
which was nearer the National Highway and the river. He accordingly 
made an application on 15th December, 1959 (Document 3) in which 
after stating that he proposed to shift his saw mill from Haw! to Kakpora 
ees that the electrical connection granted to him might also be 
shifted and that his mill at the shifted site be connected to the electrical 
System. He desired this to be dene at Government expense stating that 
the revenue charges justified such a shifting. This application was 


[ae 


ee he Minister incharge Shri Sogami personally and On th; 
been ce aa Eee tothe Chiet Engineer with a note reading - “Tesi 
eras ved for under rules”. The Chief Engineer marked it to the 
ba aa Engineer (E.E) Sindh also on the same day with the note 
ree doing the needful as directed by the Health and Power Minister”, 
The Electrical Engineer called for a report from the Assistant Electrica] 
Engineer including an estimate of the cost which the shifting woulg 
entail, He also wanted that the Assistant Electrical Engineer should 
report on the power charges that were being paid by the app-cant yearly, 
On receipt of this communication fiom the Electrical Engineer the 
Assistant Electrical Engineer prepared a rough site plan (Document 6) 
of the way in which the lines could be taken and also Prepared an estimate 
(Document 7) working out to about Rs. 24,800/- for the construction of 
the new line as well as for shifting the transformer station fron) Haw] 
:0 Kakpora. This plan was pieparea cn the basis of a scheme which 
involved the electrification of the entire village of Kaknora which had 
50G houses on tnat date. in tie covering letter (Bocursent 4) forwa: ding 
the estimates he stated that after all the houses weve supplied with Gover, 
the expenditure involved “may be favourably yielding”. He, however, 

- did not work out the financial asects in detail on the basis of the entire 
cost being debited to the Government. This he was asked to do bya 
further communication from the Electrical Engineer but meanwhile the 
Chief Engineer Electricity himself evidently considered that this scheme 
was too expensive and desired to have the supply line being taken not 
through the village but straight from the Proposed transformer station 
to the mill of Bakshi Ghulam Nabi at Kakpora. He, therefore, directed 
for a fresh plan being prepared and this was acccordingly done and the 
estimate for the direct connection from the transformer to the mill 
came to Rs. 16,035/- (Document 8). The Electrical Engineer also 
enclosed a statement working out the financial aspects of an expenditure 
of Rs. 16,100/- out of public funds. He caculated that if the Govern- 
ment could obtain from the applicant Bakshi Ghulam Nabi a revenue 
of Rs. 200/- a month, the expenditure on the shifting would not lead to 
ary loss. In making. this calculation. however, he eit’ + inadvertently 
or otherwise omitted to take into account the interest on the capital cost. 
On receipt of this fresh estimate the Chief Engineer, Electricity passed an 
order jn these terms: : 





“This may be Santioned by debit to the grant of Rs. 80,000/- 
. for revenue earning works under extension of lines for 
Kashmir’ Provided the M. Qs (mill owners) ‘give stamped 
undertaking in writing that they guarantee minimum revenue 
of Rs. 200/- P.M. at this site”. ~ 


A formal vider to this effect (Document 12) was passed by which the 
extension of the line was made conditional on-a stamped declasation 
being obtained from the mill owner suarantecing this minimum revenue 
of Rs. 200/- per month. In this final order, however, of the Chief Engincer 
dated 26th May, 1960 he suggested that the cost of Rs. 16,000/- might. be 
debited to the head “the installation of additional generating sets at 
Ganderbal Power House” under head “8{-8} Capital Outlay on Elec- 
tricity Schemes”. The work as directed was completed but without any 
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declaration or guarantce being taken from the consumer as required by 
the Engineering Department. : 


e 9.5,. “lt,.16 pointed out that thereafter Bakshi Ghulam Nabi 
was never billed for more than the electricity consumed by him and that 
the cost of the energy supplied to him never exceeded Rs. 120/- a month 
though if he had entered into the guarantee he would have had to pay 
the minumum suim of Rs. 200/- per mensem. 


9.6. The points that are urged in support of the charge con- 
tained in this allegation are— 


(1) that the giving of this connection at the cost of Govern- 
ment was contraiy to the rules and it was done in conse- 
quence of undue favour shown by the respondent to his 
brother Bakshi Ghulam Nabi : 

(2) that though the Chief Engineer had in the letter sanctioning 
the construction of the supply lines etc. made it a condi- 
tion that this should be done at Government cost only if 

, the applicant executed a stamped declaration guaranteeing 
payment of a minimum amount of Rs. 200/- per month, 

! this condition was not insisted on and he was permitted to 
pay sums much less than the sum of Rs. 200/= stipulated ; 
and 

(3) that even this Rs. 120/- a month with the meter rent in 
addition was not collected regularly from Bakshi Ghulam 

) Nabi but that he paid the arrears due from him only after 

Bakshi Ghulam Mohammad ceased to be the Prime 
Minister. 

| “ Suppeont of the case of the Government as regards Ist point they have 

| led the relevant documents in two illustrative cases of messrs Abdul 

| Ghani Khan & Cao. for supply of power at Sowara and M/S Mohmed 
| Ahsan & Co. at Doabgah. In both these cases one of which was of 
| April 1958 and the other of August 1963 to Jariuary 1964 it is found that 
se when a request was made for a fresh connection, payment in advance 
fe of the entire cost of the supply lines as well as of the transformer was 
insisted on and it was only after the payment was made that the work 

: Peurrocended with and the connection asked for given. The inference 

| Laue drawn from these examples was fortified by a statement in the 
ati vits that the case of Ghulam Nabi was the only enc of its kind 

i thi the cost of transferring a line was berne by Government. Relying 

the his it was submitted that such payment was not merely requirea by 


he rules but was also the prevailing practice and that the departure in 
ane a case came in because cf the relationship between the applicant 
cé x r: . hes 
ht Ghulam ‘Nabi and the respondent. 


aay, pat ‘i Before proceeding to consider the defence cf the respon- 

notice ae as the statement in reply of Bakshi Ghulam Nabi to w hem 

ot as issued under Rule 6(1)(a),it would be convenient to refer to 
anner in which the complicity of the respondent in the favour alleged 
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have been shown to Bakshi Ghulam Nabi is sought to be establi 

fe a Bited in the affidavits of some of the officers of the Electricity 
partment that when they found that the Minister Mr. Scgami had: dis 
rected the connection to be given “according to rules” and as in accor. 
dance with the rules Ghulam Nabi had to pay the cost they approached 
Ghulam Nabi for the purpose but that the latter told them that no Payment 
should be demanded from him as the giving of the connection had been 
ordered by the respondent. They added further that on receiving this 
reply they approached the respondent for confirmation of the statement 
of his brother and that it was after they ascertained that it was s0 that 
they proceeded to execute the work at Government cost. It is needless 
to add that this statement as to what happened between the officers and 
Bakshi Ghulam Nabi as well as between them and the respondent are 
both denied by them in their replies and in their affidavits in support. 
There is no confirmation or corroboration of this version in any of the 
documents produced. I am, therefore, left with this that unless the 
circumstances of the case irresistably point to the conclusion that this 
debiting of the entire cost to the Government would not have taken 
place unless as a result of the interference of the respondent, I am 
bound to reject this part of the case. 


9.8. The defence which has been raised by both the respondent 
as well as Bakshi Ghulam Nabi may briefly be classified under four heads : 


(1) That there was no rule that such connections could be 
given only at the cost of the party ; 


(2) the question whether the connection should be given at 
Government Cost or at the cost of the party seeking the 
new supply line depended upon an appreciation by the 
Department of the revenue prospects from the extension of 
the line. The Electricity Department being worked asa 
commercial department if the extension of the line could 
bring in more revenue even from a long term point o 
view, there was nothing to prevent such extension being 
given at the cost of the Government for ultimately, if it 


is Fevenue paying both the public as well as the 
individual would benefit : 


(3) there Were a number of instances—as many as 10 were 
mentioned—in which it was stated that an extension had 
been given to parties at the cost of Government ; and 


(4) in his application Bakshi Ghulam Nabi had made it clear that 
he wanted the new connection at Government cost an 
when the Minister incharge—Shri Sogami—ordered it, the 
departmental officers had merely to carry it out. If they 
felt that according to the rules the request could not be 
granted, in the natural Course of events they would have 
approached only Mr. Sogami for his directions or iDS- 
tructions in the matter as Tegards chrging the party. Jn 

no event would it have been necessary for them to have 
approached the respondent who had nothing to do with 








aa 


of th 
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the Electricity Department for instructions in the matter. 
This is relied on for the purposes of saying that from the 
documents no irresistable inference could be drawn showing 
that the respondent was responsible for the expenses being 
debited to the Government. 


9, 9. I shall now proceed to deal with these answers in some 
detail. Points (1) and (2) above of the defence may be considered 
together. Reference was made by Mr. Khanna learned counsel for the 
Government to Rule 10 of the Electricty Rules framed under the Jammu 
and Kashmir Electricity Act, Svt. 1997. It reads— 


“10, The Department shall provide free of cost to a consumer 
service line not exceeding 100 feet in length from the nearest 

distribution line pole to the consumer’s premises. The cost 
of service line requierd in excess of 100 feet, either within or 
outside the consumer’s premises, shall be borne by the con- 
sumer himself’. 


What we are here concerned with is not really the operation of this rule 
but of the admitted policy of Government of treating the Electricity 
Department.as a commercial venture, the expansion of the distribution 
systemto cater to the needs of larger undeveloped areas being also the 
concern of Government. In this connection Bakshi Ghulam Nabi in 
his reply relied on paragraph 3 in the affidavit of Jagar Nath Peer in 
Allegation 32 where this gentleman who is a Chief Engineer states— 


“That the Electric Department is a commercial concern 
and extension of lines, to private houses is only undertaken 
at a cost of the consumer, or where it is commercially sound. 
But for obtaining a direct electric line for only lighting purposes 
the cost is to be borne by the consumer”. 


ans were so, and Government are bound by the statement of their 
Bie Ss, it would follow that notwithstanding Rule ]0 just now referred 
sche nnections were given at Government cost on the basis of the 

me being revenue yielding on the capital expended and, therefore, 


being profitable. It is precisely from this aspect that the Chief Engineer 


and the Electrical Engineer seemed to have worked, when judging 


this 3 Propriety of the request of Bakshi Ghulam Nabi that he be afforded 
to ye at State cost. The direction of the Electrical Engineer 
h ssistant Engineer was that the latter should consider and report 


on i 5 5 
0 the financial aspect of the question. This’ was considered and his 


omit 1 . . . 
cane N to take into account the interest on the capital cost 1n working 
ut the profitabilty of the scheme, this does not touch the present 


‘Ques : } J 
LR tion. He arrived at the conclusion that if the consumer paid 


ai 2 A . os 
is on Hap Per mensem the connection would be revenue yielding and it 
The fg at basis that the cost was directed to be borne by the Government. 
taken me that no agreement guaranteeing Rs. 200/- per mensem was 

am meee the consumer is wholly irrelevent to the question with which 
bute wo ® Concerned, for the failure to take the guarantee is not attrl- 


ed : 
due ont, vy action on the part of the respondent, and might possibly be 


Ons : = : OS : 
ly to the inefficiency, negligence or favouritism of the Engineering 
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fF In this connection I might point out that Bakshi Ghulam ; 
ae A his reply that he did give a declaration but J consider thar 
is patently untrue as would be evident from the fact not merely that a 
such agreement is to be found in the records, and there is no reason why 
it should be missing, but that the bills that have been sent to him have 
been for only Rs. 12G/- and meter rent on the basis of the Power con, 
sumed and it is admitted that Bakshi Ghulam Nabi made no reference 
te his guarantee when making payment. 


9. 10. The result of the above discussion, therefore, is that 
line was extended to Kakpora at the request of Bakshi Ghulam Nabj 
because the officers considered—we are not concerned with the correct. 
ness of their calculations—that the extension of the line to his saw mill 
would be a revenue yielding proposition. J have also to repeat that there 
is no evidence to connect the respondent with either the order to extend 

‘this line to the mill premises at Kakpora or in having this extension 
made at Government cost. 





9. 11. In passing there is one point to which reference was 
made and that arises out of the debit of Rs. 16,000 to the “Installation 
of additional Generating sets at Ganderbal Power House, Head 81:81 
Capital Outlay on Electricity Schemes’’, as pointing to a conscious act 
of impropriety on the part of the officers. Though undoubtedly this 
raises some suspicion I do not, however, attach much significance to 
this because it was possible that it was merely an adjustment to a head 
in which funds were available. If one were satisfied about the propriety 
of the extension and Jagarnath Peei’s own affidavit in Allegation 32 
seems to make it out, no impropriety can attach to it merely by- reason 
of the head to which the amount was debited. In view of my above 
conclusions, T do not consider it necessary to discuss in any detail the 
ten instances which are referred to in the reply of the respondent and 


Bakshi Ghulam Nabi as cases in which Government bore the expense 
of the extension of lines. 


P29: 12. Learned counsel Mr. Khanna has placed before me the 
entire files in relation to these several instances and I find that except 
in the one case of Abdul Ghani Bhat in all the other 9 cases the expenses 
of putting up the supply lines or alterations in the site of the transformer — 
ete. were all borne by the parties themselves. Abdul Ghani Bhat’s 
case was stated to be distinct because the respondent was himself in- 

gations 14 and 15) and for that reason learne 


Jines and the shifting cf the transfermer were debited to Gcvernmen 
on the footing of the same being a revenue yielding project, I.do nct cr 
sider these instances as invalidating the defence in the main. 


SAS Sean view of what J have stated earlier, I consider that the 
Government have failed to establish the charge contained in Allegatios 
33 and J record my finding accordingly, a 
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10,1. We have now reached altiost the end of 1960 when 
events of considerable significance were taking place in the family. 
[ have to recall that at this date almost the entire range of activities of 
the family were centred on the firm of Feroze & Co. and this firm in its 
own name was still carrying on the business of contractors for supplies 
to the army which was being managed by Abdul Majid. The subsi- 
diary firms, however, had far outgrown the parent body. These subsi- 
diary concerns were being managed by different members of the family 
and in particular it might be mentioned that while Ghulam Nabi and 
his soris were gencrally incharge of the forest businesses, which were 
being carried on under various names, Bakshi Bashir Ahmed was in 
sole management of Fairdeal Motors, Srinagar. Abdul Majid was 
also interested in the automobi!e business, being a partner in Jay Kay 
Automobiles, Srinagar and Jammu as well as Fairdeal Motors, Indore. 
Ghulam Nabi had also some interest in the automobile business, his 
son Yusuf being a partner in Kathua Motors. In the automobile busi- 
ness were also Ghulam Ahmed and’ Ghulam Hussain, maternal and 


paternal cousins of the respondent, being partners in Kashmir Motors, 
Srinagar, : a 


__ 10.2. This description of the activities of the several member's 
of the family though not exhaustive, is sufficient to indicate that every 
group in the family was not called on to or was putting forth its efforts 
or capital in these concerns though as partners of Feroze & Co. all the 
ten partners were each deriving an one-tenth share. Besides. it is seen 
from the income-tax returns, that after 1957 when Fairdeal Motors, 
Srinagar was started and the TELCO agency for the Kashmir Province 
was secured, it was this branch of Feroze & Co. that was contributing 
a major, if not almost the entirety of the profits, of Feroze & Co. This 
necessarily meant that though the agency had been secured for the 
primary berfefit of Bashir Ahmed who had qualified himself as an auto- 
mobile engineer, he was having just one-tenth share in its profits or if his 
sister Shama Mir’s share was also included, an one-fifth share becuase 
its profits went into the pool of Feroze & Co. where he derived only that 
share of profit. Besides, the inquality created by this. we have the 
fact that Ghulam Nabi and his group had in Feroze & Co. fourth-tenth 
share (Ghulam Nabi ana his three sons Mohammad Yusuf, Ghulam 
Hassan and Mohammad Shaffi were partners in Feroze & Co.) though 
It does not seem that every one of his forest concerns was really a sub- 
sidiary, of Feroze & Co. and if this were so. he was deriving his profits 
rom those separate and individual concerns besides getting a dispro- 
Reuse ae share of profits from Feroze & Co. On the other hand Abdul 

ajid who undertook a major share of the work had only ore share, 
peaely one-tenth, becuase he was the scle representative cf his branch. 
ea Abdul Rashid dces not seem to have contributed any work 
ira, s any of the concerns which brought in income to Feroze & Co. 
She fe still having his one-tenth share, the same as Abdul Maiid. Similar 
le wid 3 Positicn cf Mustafa, the husband of the responcent’s sister. 
erou st i unequal work and disproportionate share of profits for seme 
and ie that appears to have led to disputes and differences In the family 
whic etween the partners of Feroze & Co. and its subsidiary ccncerns 

them came to a head towards the end of 1960. Besides some of the 
ers of the family ran independent businesses—some very lucrative 
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which they claimed were outside the family pool—. Thus Abdy} 
Majid has his cinemas, Ghulam Nabi his partnership for taking forest 
contracts to mention only a few. J am cautious in stating this as the 
reason for these disputes because though it is admitted that there were 
disputes and this is recited in the documents executed between the 
parcies, the precise nature of the disputes and the causes which led to them 
are not spelt out distinctly and the above is only my inference from: 
the admitted facts. The documents I am having in mind in .drawing 
these inferences are an agreement for reference of the disputes to the 
arbitration of Mr. J. N. Bhat, Advocate, now a Judge of the High Court, 
ithe statements recorded by him and the award passed by. him on this 
reference. The agreement to refer is dated 25th February, 1961 and 
the award of the arbitrator dated 12th June, 1961 (vide Document 45 
in Allegation 1) though it would appear that the parties had settled 
their disputes between themselves by the 25th December, 1960 and, 
therefore, the award was to be effective from 1-1-6]. J shall make short 
extracts from these documents for indicating the disagreements between 
the partners. In the agreement of reference, after reciting several 
businesses which were started by Feroze & Co., it continues— 


“The parties for some time past have been feeling dissatisfied 

with the working of these different concerns. Some of the 
executauts of this agreement fee] that the shares in profits 
from these business concerns are not proportionate to the 
capital invested by each one of the partners in these concerns, 
and their !abour. If this state of affairs is allowed to continue, 
there may be more bitterness between the parties to this agree- 
ment who come from the same stock which may give rise to 
pomplications and may strain their relationship with each 
other. * 


“Now . to put a stop to any future dangers to the well-knit family 
structure of the parties, and their good relations and respect 
and love for each. other, the parties on 26th of December 1960 
in pursuance of their intention to separate in business and the 
above-named partnerships, executed some documents.....-” 


In the award, the arbitrator stated, again after reciting the sta:ting of 
Feroze & Co. and the coming into existence of its several subsidiaries-~ 


“By about middle of the yea: 1960 some of the parties to the 
agreement of arbitration had a feeling that everybody’s efforts 
_ were not being properly rewarded and that there was not smooth 
working because of inter-relationship between the partners. 
unnecessary interference and chances cf unhealthy competition, 
as the different concerns carried on, similar businesses, the 
profits that each one of the parties is entitled to was not 10 
proportion to the labour that he put in and the extent of the 
investment he had made. Relations began to get somewhal 
strained and it appears that smooth sailing in these business 
concerns would be very greatly impaired...... Before the 
relations of the parties would get still more strained and bad 
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blood would creep in and spoil the solidarity of a very well- 
knit and well known family and further troubles would ensue, 
the parties agreed that these business enterprises as they are 
oing on should end and the partnership be dissolved with 
effect from the end of December, 1960”. 


However, even before they agreed to refer the matter to arbitration 
they had, as would be seen from the extracts from the reference as well 
as the award extracted earlier, themselves decided the main matters— 


(1) That Feroze & Co. should stand dissolved as and from the 
31st December, 1960. 


(2) The manner in which and the persons to whom the different 
concerns in which the several members of the family were 
interested, should be allotted. 


10.3. In pursuance of this arrangement the parties executed 
several documents on the 26th December, 1960 to which it is necessary 
to make a reference. As it was found that one of the partners of Feroze 
& Co. Mohammad Shaffi son of Ghulam Nabi had not joined in the 
original document of dissolution, it was thought that this defect could 
be made up if he joined the reference fo arbitration in which they could 
have an award passed in terms of their previous agreement. From the 
terms of the award as well as from the statements recorded by the arbi- 
trator before"he passed the award, it appears that there were very few 
points of difference between the parties which had to be resolved by the 
arbitrator and the object of having an arbitrator and proceeding through 
the process of arbitration was.merely to give lega! form and binding 
efficacy to the arrangements to which they had themselves agreed. From 
He terms of reference, however, it would appear that the parties desiced 
Rane tor to adjudicate upon the title to or divide between them 
ae ve items of immoveable property, but the award is absolutely silent 
i are this matter, possibly because even in regard to these, the parties 

adjusted their differences between themselves. 


up of ae 4. The object of my referring to these disputes, to the break 
differ eroze & Co. and to the allotment of the several concerns to the 
fact that members of the family of the respondent is on account of the 
aa Ane reliance has been placed by learned counsel for the Government 
duct aaeoune that this furnishes for the several charges of miscon- 
of 1960 ¢ have been Jevelled against the respondent from about the end 
(omittin <i October 1963. Out of the 34 allegations 1n Schedule I 
23 rata Negation 1 & 8, 13 and 28 which were dropped) as many as 
are mice s this period of three years and the principal beneficiaries who 
are eR ue have received financial advantage by the abuse of power 
a very Ee Rashid and his group, Abdul Majid, Ghulam Nabi and to 
of the a eee Bashir Ahmed himself. So far as the other members 
_ to them a a are concerned, the only charge of consequence relevant 
ousin is the allotment of house sites under the Low-Income-Group 
ig Scheme between 1961 and 1963. 


oa 
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10. 5. It is the submission of learned counsel fo: the Govern 
iment that under the arrangements Which were come to between the 
parties and which were confirmed by the award of Mr. J.N. Bhat, Abdul 
Rashid obtained very little, and that this disparity in the assets or bins 
nesses allotted to him or his group was made up by the respondent 5 
allotting to his minor son two petrol pumps and by making it Possible 
for him to obtain an agency for the transport of petrol and petrol products 
for ESSO Oil Co. These form the subject of Allegations 9, 10 and 49, 
] am mentioning these charges somewhat out of turn here, with a view. {o 
explain why I am proceeding to detail the allotment of the several busi. 
nesses under the arrangement come to between the parties at the end 
of December 1960 and subsequently confirmed by the award of the 


arbitrator. 


10. 6. After setting out how the partners of Feroze & Co. sepa- 
rated themselves to start new concerns under different names and some 
under formal partnership deeds which were cither confined to the mem- 
bers of the family or in some cases took in strangers, the arbitrator ex- 
pressed his agreement with the wisdom of the decisions of the parties to 
dissolve these concerns and “respecting this desire of theirs, I declare 
that all these firms shall stand dissolved as on 31st December, 1960. 
No further business will be carried on by the erstwhile partners in the 
above business concerns from Ist January, 1961”. Then followed 
the allotments. 


- (1) The business of Feroze & Co. which had been carried’ on 
mostly by Abdul Majid was allotted to him.. He was also allctted 
the agency of Bajaj Tempo Private Ltd. Bombay for the territory of 
Jammu and Kashmir and foz goodwill of Feroze & Co. he was directed 
to pay the other partners Rs. 1,000. ‘ 


(2) Jay Kay Automobiles. Jammu and Kashmir and Kathua 
aa Jammu was also allotted to Abdul Majid from the Ist January, 


; ___ G) Kashmir Motors, it will be recollected was a partnership 
in which there was a stranger partner Ali Shah who was entitled toa 
one-fourth share. The three-fourth share of the members of the 
family—Ghulam Ahmed, Bashir Ahmed and Ghulam Hassan—was 
also allotted to Abdul Majid. 

(4) The TELCO agency in the name of Fairdeal Molo 
Stinagar, was allotted exclusively to Bashir Ahmed. The Fairdea 
Motors also had the agency of Lambretta Sccoter which was also_allotte 
fo Bashir Ahmed and for this he was directed to pay Rs.1,0C0/- to ue 
othe partrers for the goodwill. In the business allottcd to Bashir Ame 
there was a directicn that his sister shall be an equal partner with him. 


(5) Ghulam Nabi had been one of the partners in Fairdeal 
Mctors, Indore in which the family had 75% share, the cther 25 % belong, 
ing {o stranger partner Mr, and Mrs, B.K. Bedi. The entirety cf the >, 
share of the family was allotted to Ghulam Nabi and his sons. So was !* 
firm of Tasneem & Co. dealing in Forest contracts. oes 
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7, Ghulam Ahmed a maternal cousin of the respondent 
nilotted any business but he was to be paid ia cash Rs. 50,000/- 
of RS. 30,0000/- from Abdul Majid and Rs. 20.000/- frem Bashir 
made u The respondent’s sister Aisha Begum and her husband 


Gila Mustafa was also to get a sum in cash—Rs. 50,000/- which all 
a others were tO pay. 


was not 


10.8. Then dealing with Abdul Rashid, the arbitrator stated 
that.as he had not been given any business, he was being allotted one- 
third of the claim which was the subject-matter of a suit for Rs. 5 lakhs 
instituted by Feroze & Co. against the Union of India. The expenses of 
the litigation must be deducted and out of the net sum derived, if any, 
out of this litigation, Abdul Rashid was to get onc-third and the re- 
maining two-thirds was to be shared by Ghulam Nabi and Abdul Majid 
respectively in equa! shares”. (1 should add that there is no material 
before me for ascertaining what actually Abdul Rashid obtained under 
this clause). 


10.9, So far as the rest of the parties were concerned, the firm 
of Feroze & Co. was directed to refund to them the capita! and other 
monies invested by them. 


10.10. This analysis would show that the main parties who were 
allotted: substantial businesses out of the division were— 


_ (1) Bashir Ahmed who got allotted to him the very lucrative 
business of Fairdeal Motors, Srinagar against the payment of Rs. 1000/- 
to the other members of the family for goodwill plus a payment of 
Rs. 20,000/- to Ghulam Ahmed and his qucta, | believe, cf about 
Rs. 5,000/- to his aunt Aisha and her husband. 


(2) The other major beneficiary was, Abdul Majid who besides 
the allotment of Jay Kay Automobiles and Kashmir Motors was also 
't receipt of considerable income from the two cinema theatres—Regal 
and Amrish--which he was running. 


con (3) The next was Ghulam Nabi who besides retaining his 
ition _ the forest business was allotted the Fairdeal Motors, Indore 
ies fe a oS appears to have been a prosperous concern. 1 might here 
‘order what the arbitrator Mr. J. N. Bhat himsclf records in an interim 
yit es by him on 9th May, 1961 (vide Document 45 in Allegation 

at the parties had presented three statements of assets and liabilities 


es each regarding those of the branch of Ghulam Nabi, Bashir Ahmed 
‘ind Abdul Maiid. 


take a (4) Abdul Rashid being engaged in politics evidently did not 
Nsiftese. interest in business ana that is why he was not allotted any 
ness. He was allotted some minor sums of cash. 


UP to Jak The terms of the seitlement which 1 have been referring 
led OW, are those which appear in the award as it was passed and 
the High Court. 


ne 282) 
10.12. It is the case of the Government that there we 
terms which were agreed to between the parties with the joint a Other 
of the respondent but which were either not disclosed to the Seal 
or which, in any event, do not form part of the terms of the zs aatoe 
There appears to be some substance in this submission of Gover Ward, 
because we find that Bashir Ahmed in the reply that he filed to ‘Alleguee 
93 refers to an agreement between himself and Abdul Majid to sais 
Kathua Motors and Kashmir Motors were allotted, about the adjisies 
of monies realised by the sale to the Government of certain trucks ow eat 
by the two concerns. Bashir Ahmed of course does not say that ie 
was any understanding that the purchase of the chassis then in the ian 
of these two firms was to be by the Government, but that is how ] ah 
it, having regard to the several matters disclosed in this purchase which 
forms the subject of Allegation 23, and to what he himself says in his 
reply which Ihave extracted later. — Besides this there is the fact that 
though Abdul Majid, Ghulam Nabi and Bashir Ahmed figured as co. 
vendees in the deed of sale executed by Shora of the residential propert 
at Mamal, Pahalgam (vide Allegation 4) and though in the volunety 
disclosure statement to the Income Tax Officer in February, 1956, Abdul 
Majid had stated that he had spent Rs. 70,000 on this property 1, e. for 
its construction, still when the property was sold to the Northen 
Railway, the entirety of the consideration was taken by Bashir Ahmed. 
In this connection 1 might recall the reference by the arbitrator to sets of 
statements of assets and liabilities of the concerns being allotted to the 
three main branches of Bashir Ahmed, Abdul Majid and Ghulam Nabi, 
but none of these three parties to whom notices have been issued, have 
thought it.advisable to produce these statements. In fact all the books 
of accounts of these concerns before 1960 are said not to be available, the 
reason given being that they were all destroyed by fire. I entertain grave 
doubts about the truth of the statement though on that account | am not 
drawing any adverse inference against the parties because of their non- 


production. 


10.13. The reference that 1 made to the existence of terms and 
e award, 


understandings between the parties which are not set out in th 

was for the purpose of referring to a submission of learned counsel for the 
Government that among the items of understanding between the parties 
was ore that Abdul Rashid who was prominent member of the grouP 
nearest to the respondent should be conferred some benefits by the respon” 
ent to make up for the allotment of paltry sums that he had derived 
from Feroze & Co. and its subsidiaries at the time of the dissolution. This 
suggestion has been explicitly made by the Government in the statement 
of the case filed by them in regard to Allegations 9 and 10 which relalé 
to the charge that the respondent by abuse of power had allotted sites 
for two petrol pumps one in Srinagar and another in Jammu 
name of Ghulam Jeelani a minor son of Abdul Rashid immedi 
family businesses were broken up and Abdul Rashid ceased to obta 
share of the profits from these concerns. The suggestion has, of cour 
been denied by the respondent in his reply, but in doing so the respi 
dent has gone further and asserted his complete ignorance about , 
businesses carried on by the several members of the family except ae 
way of vague hear-say, about the manner in which these businesses Fm 
dissolved, the parties that were allotted the businesses commenced 





ence 





- tater. 
Counsel, 


[ 233] 


ey lst January; 1961 as their individual business as distinguished 
rol fieir previously existing family business. I shall be discussing the 
fron Is of the evidence in relation to the degree of knowldege of the res- 
peered about these matters when dealing with the respective allegations, 
a [ might here state that this plea of ignorance does not seem to be 
consistent with some undisputable facts to one of which [ shall refer 


immediately. 


10-14. Lhave already pointed out that even prior to the 
reference to arbitration in February 1961 the parties had as between 
themselves agreed to dissolve the several firms as and from the 3lst 
December, 1969 and decided also about the parties to whom they were . 
allotted. ‘l’his agreement for dissolution of the several firms was reduced 
to writing on the 26th December, 1960 and four of these partnerships 
Kathua Motors, Tasneem & Co., Fairdeal Motors, Srinagar, and Fair- 
deal Forest Go. - were dissolved under deeds executed on 26th December, 
1960 which were registered on that date. These are documents 35, 
36,. 41 and 46 respectively in Allegation 1. Besides there was an agree- 
ment (Document 56 ibid for the partition of the family house in Sona- 
warbagh together with the land on which the construction stood between 
Ghulam Nabi, Bashir, Ghulam Ahmed and Aisha (the property was 
purchased in February, 1955 from Mrs. Mukerji) (subject of Allegation 7) 
in the name of Ghulam Nabi. Now it is found that all these 5 documents 
were presented for registration before Shri Tara Chand Sharma, Sub- 


‘Registrar of Srinagar who was required to attend at 4, Hotel Road, 


Srinagar which was the official residence of the respondent to register 


“these documents. They were all presented’to him by the several parties 


who are the executants of these documents one after tte other—Document 


41 at5.15 P. M., Document 36 at 5.45 P. M., Document 35 at 6.15 P. M. 


Document 56 at 6.30 P. M. and Document 46 at 7.00 P. M. on that cate. 
[t is stated in the registration endorsement that all these parties—raore 


‘than a dozen of them—were present at the time cf the registration. 
2 One other: curious feature of the registration endorsement in these docu- 
“ments is; apart-from the fact that the Sub-Registrar was called to come 


toa place outside his office to the residence of the fartics—a procedure 


‘not contemplated by the rules because the executants were in a position 


to attend the office of the Registrar and could claim no specia! rights or 
privileges and that contrary 10 the rules the registra tion fee as weil as 


the. fee for requiring the Sub-Registrar to attend at a private residence 


“SP ot fee’? as it is called—was directed to be paid later instead of as re- 
quired by the rules being pre-paid. Learned counsel for the Government 
submitted that in the face of this large crowed of people having assemb- 
led in the respondent’s official residence, the Sub-Registrar being 
Present there though he was not bound .so to attend, the docu- 


Ments being presented to him there and the fees being collected later, 


ail points not merely to the respondent’s awarness of these transac- 
tions going through at his residence but that it must have been at his 
instance that the Registrar departed from the strict letter of the rules 
e So to the private residence and to receive the fees for registration etc. 

Isee considerable force in this submission of the learned 


10- 15, I, therefore, proceed on the basis that the respendent 
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was aware of the break-up of the businesses, of the common family busi 
ness which his brothers and other relations of his family were canryin 
on till then and with knowledge of the aétails of individual businesses 
which they were to carry on thereafter. 


10-16. I have already statcd that in dealing withthe chai ges relatin 
to the period between the end of 1960 and the cnd of 1963 1 would Be 
departing from the chronological order and deal in great part with the 
four principal groups which, it is stated, were the main object of this 
favour—Bashir Ahmed, Abdul Rashid, Abdul Majid and Ghulam Nah; 


and in that order. 


10- 17. Dealing first with the undue favours alleged to have been 
conferred upon his son Bahkshi Bashir Ahmed, I propose to deal with the 
relevant charges in the following orders as being both logical as well as 
convenient. shall first take up the charges in respect ot the ‘lransport 
matters covered by Allegations 23 to 27 which range between the pericd 
January 1961, i. e. immediately Bakhshi Bashir Ahmed became the sole 
proprietor of Fairdeal Motors, Srinagar, to March-April 1963° when 
Bakhshi Bashir Ahmed obtained a contract with the Indian Oil Company 
for the transport of their petroleum and petroleum products fiom 
Pathankot} to Srinagar and other places. Next 1 shall deal with certain 
miscellaneous charges by which benefits are said to have been conferred 
on Bakhshi Bashir Ahmed. These comprise the chaiges contained in 
Allegations 5,6,14,15and32. Ishould add that both in Allegaticns 
14 as well in 32 the charge is not confined to benefits conferred upon Bakshi 
Bashir Ahmed himself but also extends to those obtainca Ly tc icspa.- 
dent himself. As it would not be necessary or convenient. (o separate the - 
persons who are said to have benefited by the abuse of power refered 
to in these two allegations 14 and 32, I shall deal with them as a whole. 
Lastly, I shall take up for consideration the charge contained in Allegaticn 
20 which relates to the manner in which Bakhshi Bashir Ahmed’s wile 
Mrs. Yasmin Bakhshi who obtained an interest in Nedous Hotel, 
Srinagar acquired a long lease from Government of the buildings and 
premises in which that business was conducted. 





_10- 18. 1t will be recollected that under the arrangements €n- 
tered into between the parties at the end of 1960, Feroze & Co. was broken 
up and along with it, its subsidiaries including Faindeal Motors, Srinagar: 
Reference has already been made to Document 41 in Allegation 1 which 
is the deed of dissolution of the Fairdeal Motors executed between the 
members of Feroze & Co. on the 26th December, 1960. This. deed 
alter referring to the business carried on by the persons namea under 
the name and style of Fairdeal Motors, was agreed to be dissolved by 

mutual consent from the 31st December, 1960, and proceeded to state in 
paragraph 2 — ae 


“From Ist January, 1961 party No. 1 Bakhshi Bashir Ahmed 
shall be at liberty to carry on the business in this firm name | 
as he likes without any let or hinderance by erstwhile 
partners of the said Fairdeal Motors, Kashmir’’, 


= 
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so to him to carry on that business individually or in partner- 
hee aay others. It then proceeded to state— ; a ae eee 
ship «The parties have thoroughly checked .the accounts of the 
firm and its assets and liabilities and after satisfying them- 
selves about the correctness of all the details have signed 
a list of assets and liabilities of the said firm as on 3lst 


December, 1960 which forms an annexure to this deed”. 


| must here notice that though the document was registered on the 26th 
December, 1960, the annexure which is referred to in the document does 
notseem to have been made a part of the document, so that the registra- 
tion COPY does not disclose it. 


10. 19. I shall have occasion to refer to the statement of assets 
and liabilities of Fairdeal Motors at this date, but the point which is now 
required to be mentioned is as regards the Government’s case that 
when Bakhshi Bashir Ahmed took over Fairdeal Motors, it was no doubt 
a very lucrative business in the sense of yielding a decent profit, but up 
to the end of 1960 its affairs and finances had been mixed up with the 
parent concern Feroze & Co. and with several of its subsidiary concerns 
not all of which seem to have been income earning. By reason of this 
itis stated that immediately Bakhshi Bashir Ahmed took over Fairdeal 
Motors, Srinagar as his sole concern in which he later associated his 
sister Mrs. Shama Mir as a partner (this was the direction in the award) 
he found that there was not enough cash to serve as working capital. 
This state of affairs, it is stated, was remedied by the respondent by imme- 
diately providing the concern with Government monies to the tune of 
about Rs. 3¢ lakhs. These payments were made in the second week of 


_ January 1961 and the finances of the concern are stated to have been 


brought to an even keel by reason of these operations. It is the case of the 
Government that this transfer of Government funds to Bakshi Bashir 
Ahmed was effected by the respondent by abusing his official position as 
the Prime Minister of the State. These form the subject of Allegations 23 
and 24 and I will discuss the evidence in relation to each in that order. 


ALLEGATION 23. 
10. 20. Allegation 23 reads as follows :- 


“Bakshi Ghulam Mohammad obtained undue pecuniary advan- 
tage for his son Bakshi Bashir Ahmed by ordering, in 
December 1960, the purchase of 9 Bedford vehicles, inclu- 
ding 7 from M/S Kashmir Motors and two from M/s 
Kathua Motors at a cost of Rs. 946,435.12, without any 
demand or proposal by the Transport Department, and 
primarily with the object of helping his son Bakshi Bashir 
Ahmed to acquire additional funds for running M/s Fairdeal 
Motors, which had fallen to his share after the partition 
of business within the family.” 


B : : : Ss 

as Proceeding to deal with the evidence in respect of this charge, it 

eth be convenient to set out facts which are not disputed. It is admit- 
at in or about December 1960 an order was placed with Bakshi Bashir 


> ae ee 


[ 236 ] 


Ahmed for the supply of 9 Bedford vehicles which were supplied for 
price of Rs. 2,46,435.12. It is also admitted that in pursuance of Ge 
order 6 diesel and one petrol trucks were supplied by Messrs Kasha 
Motors and two diesel trucks by Kathua Moiors. It is also net in dispute 
that the entire price of Rs. 2,46,000 odd was received by Bakhshj Bashir 
Ahmed and was taken by him to the credit of Messrs Fairdeal Motors 
which had fallen to his share after the partition of the businesses within 
the family confirmed by the award of Mr. J. N. Bhat. In view of 
these admitted facts the only qucstions for considecraticn are : 
(1) whether this purchase was made with the sole or Primary 
object of helping Bakshi Bashir Ahmed in his business of Fairdeay| 
Motors which fell to his share from and after 1st January, 1961; and (2) 
whether this assistance to Bakshi Bashir Ahmed was rendered by reason 
of the direction of the respondent abusing his official position or with his 
consent, knowledge or connivance. 


10. 21. It is stated in the allegation as notified and in the state. 
ment of case filed in support of the charge, that the vehicles were ordered 
without any demand or proposal by the Transport Departmcnt. I cons- 
sider that this part of the allegation is made out. The cntire secords in 
connection with this taransaction have been placed befcre the Ccmmis- 
sion and there is no trace of any written order having been placed with 

_ either Bakshi Bashir Ahmed as the proprictor of Fairdcal Mctors wko 
received the price or with the Kashmir Motors or Kathua Moicis who 
made the supplies. In fact it is stated by Bakshi Bashir Ahmed to whom 
notice of the charge in respect of this allegation was given under Rule 
6(1) (a) that no written order was placed with these firms. In_ his reply 
Bakhshi Bashir Ahmed states : 


“Sometime during the month of December 1960 the Transport 
Commissioner (then Shri S. K. Raina) asked Kashmir Motors 
in which this respondent was a pariner to supply 9 Bedford 
chassis 8 of which were to be diesel driven.. The Kashmir 
Motors having only 7 of such vehicles readily available, 
procured 2 such vehicles from:a sister concern, known as 
Kathua Motors, for supply to the Government.” 


If this statement were true, it would appear that the Government had 
need for 8 diesel and one petrol driven Bedford trucks and that an ora 
order was communicated to Bakshi Bashir Ahmed as a pariner 0 
Kashmir Motors to supply that number. It is now established that 
Kashmir Motors had with them at that date just six diesel and one petl© 
driven Bedford trucks and that Kathua Motors had at that date just tw° 
diesel. driven Bedford trucks. Now the Transport Commissioner knew 
the exact number of vehicles which these two sister firms had in their sic 
is not easy to decipher, not how it was possible for the Transpot 
Commissioner to know that among the seven vehicles which the Kast mt 
Motors had, one was petrol driven and this was just the number of pett© 
driven vehicles which the Government sovght to acquire. If this story 
of the. Transport Commissioner starting the negotiations for the purchase 
by making a request for the supply of the exact number of diese! and pet!® 
driven vehicles which were held by the Kashmir Motors and Kathua 





, 
: 
; 
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; discarded as fanciful, then one is inevitably led to‘the conclu- 
Motor AS was Bakshi Bashir Ahmed that must Hae approached the 
sion sport Commissioner and induced him to, purchase the entire stock 
a eeAtord vehicles which were in the possession of these two firms. So 
far as my examination goes, this is the only case where an oral order has 
been placed for a vehicle to be supplied to the Government. 


10. 22. If it proceeded on an oral order by the Transport 
Commissioner of his own bat, learned counsel for the Government is 
justified in pointing out that there has been no processing as regards 
the requirement of these vehicles by the Transport Department if 
they were intended for use by that, Depaetmrdt or by any other, 
if the purchase was for their being allotted to some other. In this 
connection it may be pointed out that in the case of other orders for 
vehicles the question of (a) the need for the vehicles; and (b) the type of 
vehicle required for the particular service to be obtained out of it have 
been elaborately considered by the technical officers of the Transport 
‘Department and then put up to the Transport Commissioner for orders 
and finally to the Piime Minister or Minister incharge before an order 
was placed. This departure from the usual procedure indicates that 
there was some hutry or urgency which must have induced he officers 
to skip over these normal and essential preliminaries before deciding on 


placing the order. That this urgency was not on account of any need of ~ 


the Department is clear from the circumstance that there is no noting 
in any file in regard to this urgency. The cause for this must be sought 
elsewhere and this I shall consider later. 


10. 23. The next circumstance to be adverted to in this connec- 
tion is that included in this order were not merely eight disesel driven 
trucks but one petrol driven one, these being, as already indicateed, the 
total number of Bedford trucks which these two “‘sister concerns’’ had cn 
their stock at the end of December 1960. In a note prepared at the 
end of 1954 by the Department (Document 2) which was submitted to the 
Minister incharge of Transport (the respondent)—a policy decision was 
taken to convert all petrol driven vehicles into diesel driven, by fitting 
them with Perkins Engines. In purusance of this 53 Bedford petrol 
driven vehicles were converted into diesel driven by such fitting. A 

ecision was also taken not merely to ‘‘dieselise’’ the entire fleet of the 
J &K Transport— commercial section—but trial runs were made of the 
Various types of diesel trucks which were then in the market and a decision 
was taken after a complete technical examination that T.M.B. trucks 
Were the ones most suited to the terrain and to the sort of service required 
x A Department and as would be seen from the facts stated in regard 
for phen 16, that a very large number of T.M.B. trucks was acquired 
by aie use in the J&K Transport Department. In a note submitted 
€ Deputy Transport Controller (Administration) to the Transport 


| Controller (File No. 7/P/55 Part I page 34) he had said—- 


: 


“the only vehicles which would serve our purpose will be either 
Mercedes Benz or Leyland. Rest, like Dodge, Desoto are out 
of question as they are not suitable for our requirements . 


hig Wag a * 
Placed before the Prime Minister i.c. the respondent as Minister 
Charge. Why suddenly there should be a switch over to Bedfords 
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is not clear, particularly as the entire stockglin the hands 
eperiets We ashmit Motors and Kathua Motors—was being purl 
by the Government. This naturally raises suspicion as to whet 
‘these were really needed by the Government or whether it was mae 
a purchase effected in order to help Bashir Ahmed by Putting som 
ready cash into his hands. 


10. 24, This leads me on to the facts in relation to the pay. 
ment of the purchase price for these vehicles which were Purchased 
from these two concerns. The date of the purchase was 26th December 
1960. We have on record two bills from Kashmir Motors for the vehicles 
supplied—one for the six diesel chassis and the other for the petrol 
driven (Document 3 and 4) bearing that date. The bill of Kathua 
Motors for the two Bedford diesel chassis is Document 5 and is also dated 
26th December, 1960 (in this case 29th December 1960 being conected 
into 26th December, 1960). It would be recollected that this was the date 
on which Feroze & Co. was dissolved by agreement between ihe Parties 

and several deeds of dissolution were executed and got registered and 
Fairdeal Motors became the sole property of Bashir Ahmed (Document 
35, 36, 41 and 46 in Allegation 1 already referred to). The identity of the 
dates is not in my opinion fortuitous. 


10-25. In order that these bills might have been submitted on 
that date, the order must have been placed earlier even if it were an 
oral order and though the respondent in his reply appears to suggest that 
there must have been some written order which the Government have 
suppressed, this is not the case even of Bakshi Bashir Ahmed who claims 
o have been informed obviously only orally of the need for supplying 
these vehicles admitting that there was no written order. The fact 
that there was no written order is also corroborated by the absence of 
any reference to any order in the bills of either Kashmir Motors oF 
Kathua Motors. Immediately on receipt of these bills from the two 

‘firms payment orders were got ready (Documents 6 and 7). Document 
6 is a letter addressed by Mr. S. K. Raina signed by him on 30th De- 
cember, 1960 to the Manager, J & K Bank, Srinagar advising him to pay 
_Rs. 1,90,088.86 to Messrs Kashmir Motors, Residency Road, Srinagar 
in settlement of the bills representing the cost of six Bedford diesel and one 
petrol chassis, The other authorisation (Document 7) also signed ~ ys 
Mr. Raina on that date was an advice to the bank to pay Rs. 56,34642 
to Kathua Motors, Jammu in payment of their bill dated 26th December, 
1960. These two authorisations to the Bank were despatched on 7! 
January, 1961, and these along with the letters addressed to Kashi 
Motors and Kathua: Motors, were all delivered on 9th January 1%. 
to Bakshi Ghulam Ahmed, the cousin of the respondent (vide peon del 


very book Document 8). Soon after its receipt the Kashmir Mee 86 





(Document 9) under the sign 
admittedly not a partner of the firm Kashmir Motors on 9th Januaty 
1961 when he signed it. The bill was originally made payable to Fail 
deal Motors, but this was struck out, and the payee was described ee 
Kashmir Motors. After Ghulam Ahmed drew the bill for Kasho 

Motors, Bashir Ahmed signed it on the back as partner of Kast 
* Motors, Bashir Ahmed was not a partner either. This was t 
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aid byBashir Ahmed to the account of Fairdeal Motors, Srinagar with 

Pp ed Commercial Bank who realised it from the Jammu and 

ir Bank (Document 11). The story as regards the price paid to 

Kathua Motors 1s similar and on behalf of that firm the bill was drawn 

by Bakshi Mohd. Yusuf who was not a partner of that firm on 9-1-1961 

though he signed on it as partner (Document 12). This bill also was 
endorsed in favour of Fairdeal Motors by Bakshi Mohd. Yusuf who in 
his turn paid it into the account of Fairdeal Motors with the United 
Commercial Bank. The covering letter to the Bank was confirmed 
under the signature of Bashir Ahmed as a partner of Fairdeal Motors. 
The statement of current account of Fairdeal Motors with the United 
Commercial Bank Ltd. which has been filed by Government as Do- 
cument 17 shows that these amounts have been credited to the firm’s 
account on 9th January. It might be mentioned that this account of 
Fairdeal Motors was closed on the 12th January, 1961 and a new account 
opened for Fairdeal Motors by Bakshi Bashir Ahmed as the sole pro- 
prietor vide Document 18. 


10-26. A question now arises as to why and in what circums- 


“tances the Transport Department delivered the authorisations and 


letters to Ghulam Ahmed and thus enabled these payments to be received 
by Bashir Ahmed and the crediting of these sums to the account of 
Fairdeal Motors with the United Commercial Bank, whereas the pay- 
ments are supposed to have been made to Kashmir Motors and Kathua 


- Motors. This feature has been relied upon by Govt. as suppoiting 
their case that the entire transaction was conceived oi for the purpose of 


benefiting and putting in funds the newly started concern of Fairdeal 
Motors under the sole proprietorship of Bakshi Bashir Ahmed. Govern- 
ment have besides relied very strongly on the payment of this sum of 
Rs. 2} lakhs in the first week of January 1961, coinciding with the pay- 
ment of Rs. 1 lakh which is the subject of the charge in Allegation 24 
which was also on 9th January, 1961. 


10-27, It has been stated in the affidavits filed on behalf of the 
Government that the letters addressed to these firms were handed over 
Personally to Bakshi Ghulam Abmed who, as stated earlier, was not 
a partner in either of these firms on that date when they were handed over. 
In fact Bakshi Ghulam Ahmed does not deny the statement contained 
In the affidavits filed on behalf of the Government. This extraordinary 
procedure needed an explanation and Bakshi Bashir Ahmed had to 


ea how in the face of his not having any interest either in Kashmir 
- Motors on 7th January, 1961 or in Kathua Motors at any time he 


managed to obtain all this cash. His explanation I shall set out in his 
own words— 


“It was more or less agreed that this respondent subject io 
arbitration, would get the exclusive control of Fairdeal Moters 
and would have the liberty to take in new partners. It was 
further agreed tentatively that this respondent would renounce 

his share in the partnership business of Kashmir Motors. 
~ An undertaking was also arrived at (that) the sale proceeds of 
9 Bedford chassis supplied to the Government from Kashmir 
Motors and Kathua Motors should be paid to Fairdeal Motors. 
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This was.done on the basis of mutual agreement airiy 

between the partners of Kathua Motors, Kashmir Motors» cE 
Feroze & Company. The award cf the arbitrator confirmed this 
arrangement.” (The award of the arbitrator was in June 
1961 nearly 6 months after this payment). 5 


10-28. In other words, this?.would mean that the Transport 
Department was taken into confidence and the sale of the Vehicles anq. 
the manner of their payment were all arranged before the 26th December 
1960. It is only, if this were the situation, that there would be nothing 
remarkable in the Transport Commissioner knowing the exact number 
of vehicles which these two firms had in their stocks on or before the 
26th December, 1960, in placing an oral order on Bashir Ahmed for 
the supply of these vehicles to the Government and making arrange. 
ments for the entire sale proceeds being made available for the newly 
constituted Fairdeal Motors by the first week of January 1961, 


10-29. Bakshi Ghulam Ahmed has filed an affidavit in support 
of the respondent but there is no corroboration by him of this story of a 
previsous agreement by Bashir Ahmed and there is no affidavit filed by 
any other person who was a partner in either of these firms to support 
this statement. In the affidavit that he has filed Mohammad Yusuf 
says somewhat enigmatically that the sale price had to be paid to Fair- 
deal Motors without specifying why. Again, Bakshi Bashir Ahmed’s 
statement that this arrangement was confirmed by the award is not 
made out by its terms, the award being before the Commission marked 
as Document ! in this allegation. It is to be noted that though the 
award specifies several cash adjustments to be made in respect of the 
allotment of businesses to individuals, there is no reference to the 
arrangement spoken of, in it. If the story of the arrangement is true 
it would greatly strengthen the case of the Government regarding the 
respondent’s part in the whole affair, but whether true or not it appears 
to me that the manner in which the consideration was obtained from the 
Government and disposed of is a further indication that the transaction 
was one intended for the benefit of Bakshi Bashir Ahmed whose con- 
cern Fairdeal Motors had fallen to his share under the award of Mr. 
J. N. Bhat from Ist January, 1961. 


10-30, The case of the Govt. that this purchase of nine Bedford 
trucks was to put Bashir Ahmed, who had been allotted Fairdeal 
Motors to be carried on as his sole proprietory concern or with partners 
as he chose from Ist January, 1961 in funds for the purpose of carrying 
on that business (and ip this respect a similar suggestion is madé as re- 
gards the payment of Rs. 1 lakh which is the subject-matter of Allegation 
24 to which reference will be made later), is strongly repudiated by 


did not require any additional funds”. In support of this he has e- 
closed to his reply a balance-sheet of assets and liabilities of Fairdea 
Motors, Srinagar as on Ist January, 1961 “as per the arbitration awat 
confirmed by the High Court of Jammu and Kashmir”, The genuine 
ness of this document is disputed by Government. 
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10-31. This document is he 

d 2 aded “‘Liabiliti 

a on dissolution of M/s Feraze ee ees and Assets trans- 
et he ache" Tas is confirmed by the Tigh Cou 
Fi ee is is ener e High 
figures in manuscript reading Lise?" Wad and is followed by 
out a ‘areas the assets. These are classi meus amounts are set 
hie arent ee imprest cash with Bashir Ae eee four heads : 
sano wee ou Shs al Sa scount 
1an no _ 1,50, — f shir Ahmed h 
i that it is for this purpose that this fa imprest! wate Ree take 
the point has not been elucidated in the aie Has beens fled icrey 


: 
: 40-32, This statement 
cyt : does 
initials but there is an i s not bear any si 
“filed along copy of Pe pete pencil note at te cee Aare 
which is type-written d . 0-1-63 > This statem om reading 
ined to page 19 of os : which is claimed to be pas the body of 
Bashir Ahmed Surpotite soos book which has coe iste 
period 1-1-1961 to 0-6-1961, be the journal of Fairdeal M Eye 
assets and liabilities on {-1-61 The figures it contains as r otors for the 
this journal which are the last ae entered at sae a9 at a0 SA 
need ie heading. “Lgbiities/Asets on diol S mere they eu 
has filed he has stated voi the reply which Baksh irms as per 
he has stated that thi ply which Bakshi Bashi 
prepared in connecti z is was a state ashir Ahmed 
B 1 ection with the arbitrati ment of account whi 
Bia and in terms he repeats e arbitration proceedings before ae was 
ocument which I } what is stated int Mr. J.N. 
balance sheet wa have extracted earlier eek at the opening of the 
' lasentie tthe arbi disputed by the Gove s the genuineness of this 
a Court e arbitration was cal overnment, the entire file i 
rt. On an examinati called for and obtai e in re- 
reference to an ination of this record : ained from the High 
arbitrator. N y such statement of acco it was found that there is no 
stated in the ae any explanation aaa ee ee filedsticfore te 
is cl euiseas nt that it w ee npted as to wh it i 
tea hones it is not filed in i eae as per the arbitration wae se 
have ge ie proceedings. The 1g ce either, in connection aa 
Tl una ee es 
planation gi correct or not e figures in this alleged 
from th given for their di ot are stated to be missin fo 
u q g and the ex- 
this pues features which isappearance is most unsatisf: 
ance she ch by themselves sh isfactory. Apart 
On rec et as spu : es should be suffici ; 
and filed bore ponce Hester Faird ae the Bete es thet ee 
on which he Income-T: teal Motors signed by all its par 
Comins the reply of Bashi ax Officer on 26th June, 19 eR 
mmission wa ashir Ahmed to Allegatic e, 1965 (the same day 
RNa to Allegations 23 and 24 before 
hoe before fae Srinagar Sear int the exact financial con aitel , 
Stated to be Ree ome tan Ce nie. According to this acuta 
MAB. chose 22 820/- ~ the assets of Feirdeal Mot 
It had epee assis and 4 820)- made up of See caipneag ieee By 
Tm are ad te no liquid ee 2 due to it from Bakshi Ce 
1° an extent fo total Rs, 7,36 worth mentioning. ‘The liabilities of the 
Ight h s. 3,90,8 290,442 and made up of liabilit : nae 
Ahmed he: add that pe and liability to the bank of Re. 3 beens 
> the amount due for are ie the document produced by See 
es tax W SUE 
as Rs. 2,82,029,86. Besides, 


a 
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it is stated that income-tax to the extent of Rs. 1 lakh was payable by 
Fairdeal Motors, Kashmir Motors and Feroze & Co, though the exact 
amount payable by each of the said firms is not indicated. There is 
note added to this statement of assets and liabilities which reads : “The 
excess of liabilities amounting to Rs. 35,682/- excluding income tax 
arrears will be borne by Messrs Fairdeal Motors’ and this Balance Sheet 
is signed among others by Bakshi Bashir Ahmed. 


40-33, The Government have besides obtained from the Uniteg 
Commercial Bank a certified copy of the current account of Fairdea| 
Motors with them and this shows that at the end of December 1960'the 
account was in debit to the extent of Rs. 2,72.380.74 which confirms 
the correctness of the signed statement filed with the Income-Tax Officer 
to which I have just now referred. I should add that there is no mention 
of this item of debit in the statement of assets and liabilities as on Ist 
January, 1961 produced by Bashir Ahmed which goes to prove that 
this has been made up for the purpose of being filed in these proceedings, 
Even the “journal” to which this statement is pinned does not appear 
to be a genuine book of account, for # have compared the figures in it 
with the bank statements and they do not correspond. But it is un- 
necessary to go into this in any detail because we are not concerned so 
much with the entries in this book. 


10-34. Therefore, when Fairdeal Motors started on Ist January, 
1961 it started with a debit balance of Rs. 2,72,380.74 to the Unitd Com- 
mercial Bank. To reduce this debit a cash payment was made on 7th 
January, 1961 of Rs. 1,55,000/- (Document. 17) this being apparently 
a moiety of the amount due from Bakshi Abdul Majid and which. is 
referred to in the statement filed before the Income Tax Officer.. On 
the 9th Januarya payment was made to TELCO against incoming 
vehicles of Rs. 4,30,809.45. Evidently to bring the overdraft within 
limits, we have the payment of nearly 24 lakhs by the payment into the 
account of the sale price of the Bedford chassis. Thus the statement. in 
the reply that Bakshi Bashir Ahmed was flush of money in his banking 
account and that there was, therefore, no need for him to induce the 
Government to make the purchase and pay him the amount is inconsistent 
with the facts. 


10-35, In this connection reference has also to be made to 
another document which has been filed by Bashir Ahmed as Document 
No, 4 in his reply to Allegation 24 where a suggestion similar to the one 
now under discussion has been made by Government. Document No. 
isa reply by the United Commercial Bank to a letter from Bashir Ahme 
making an enquiry and it sets out the credits which had been sanctioné 
in favour of Bakshi Bashir Ahmed during the period January 1961 an 
onwards. The amount sanctioned is stated to be Rs. 10 lakhs as over” 
draft credit for the import of T.M.B. chassis from Jamshedpur, 
Rs. 5 lakhs cash credit against hypothecation of Lambretta scooters 4? 
motor vehicles and Rs. 1,25,000 for discounting third-party outstation 
cheques. The last item might be ignored becuase it is only against thir 
party cheques and would last only during the period of the realisation o 
those cheques cr drafts. So far as the first two - items totallins 

Rs. 15 lakhs are concerned, they are overdrafts secured by hypothecatloP 
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{ vehicles and could have been available cnly on payment of substan: 

-a| margins: n examination of the ledgers and Bank statements of 

tial deal Motors discloses sthat this margin was 20 Y (vide p.11 of Journal 
Fa airdeal Motors, Srinagar produced by Bashir Atmed for 28-4-61). 
Besides: in order to effect sales to third parties on credit, the value of the 
vehicles sold would have to be deposited which would mean that unless 
the constituent had at least Rs. 3 cr 4 lakhs free, he cculd not co busi- 
ness On that scale. It Js worth noting that the letter from the Bank 
does not indicate, NOF does Bakshi Bashir Ahmed make’any statement 
in that regard. that be was allowed any and if so what amount ~f clean 
overdraft for the purposes of his business. In these circumstances I do 

] not attach much value to the letter from the Bank regarding the limit 

. of accommodation permitted to Fairdeal Motors as helping him to 
prove that he had no need for financial assistance in running Fairdeal 
Motors when it started. 


10-36. This would be a convenient point at which to attempt 


to summarise the transaction as found on examination. Bakshi Bashir 
Ahmed ceased to be a partner in Kashmir Motors and was allotted 
Fairdeal Motors, Srinagar to do business on his own account. This 
arrangement was to have effect from 1-1-1961. The re-constituted firm 
of Fairdeal Motors under the sole proprietorship of Bakshi Bashir Ahmed 
was in need of funds to carry on its business. It held a very profitable 
agency, among others, of TELCOs which was making large supplies of 
chassis to Government. At about the time when the partnerships of 
Kashmir Motors and Kathua Motors were being re-constituted, they 
had on their stocks nine Bedford vehicles, eight of them diesel and ore 
petrol driven. The Government was not in any need to purchase these 
» vehicles but there had been an arrangement between Bakshi Bashir Ahmed 
and the partners of Kathua Motors and Kashmir Motors that he would 
sell the Bedford trucks to the Government, realise and take the sale 
proceeds to his concern Fairdeal Motors. Without any written orders, 
without any processing by the Department, without any investigation 
as to. the need for these vehicles or as to whether any particular Depait- 
ment needed them, Bakshi Bashir Ahmed had been informally told by 
i xansport Commissioner that the Government would be purchasing 
Hee vehicles and paying him the proceeds. No sooner had this order 
ie communicated than the vehicles were delivered and arrangements 
te made for the payment of the price to Bakshi of Bashir Ahmed 

all within ten days. 
Gane . It is stated by Mr. S. K. Raina, the then Transport 
ae aosiones in the-affidavit that he has filed that he did all this and 
Seat S feusvions to his subordinates to carry it out because he was 
¥ Bakshi ® irected by the respondent to effect this purchase and thus assist 
ieanet: ast Ahmed in this new business and so far as the Commission 
ali But f » this is the gravamen of the charge which has to be inquired 
though or the 1easons already stated, ] am not treating this statement, 

on oath, as any material on which to base my finding. 


10-38. In the reply that he has filed to Allegaticn 24, the respon- 


dent 
w se Bie that he was not aware of who the partners of Fairdeal Motors 
ter the award of Mr. J. N. Bhat. This, however, is of lite 


a 
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significance provided he knew Bakshi Bashir Ahmed was among the Prop: 
rietors for the transactions which are the subjects of Allegations 23 and 
24 are stated to have been effected in order to benefit Bashir Ahmeq 
That he was present when the business was formally opened on 
11th January, 1961 is seen from the diary of Abdul Ghani Bhat extracts 
from which have been filed as Document 11 in Allegation 14. Entries 
in this account for the date 11th January, 1961 read — 


“Payment to Bashir Ahmed Bakshi—Cash Prime Minister. 


Rs. 111/-” 
Then follow other items of expenses in connection with the tea etc : 
On that occasion and it winds up in these terms : 
“Today Prime Minister laid the foundation of show-room at 
Kothi Bagh at 10.00 a.m. and left for Jammu at 2.00. P. m, 


by car.” 


This is confirmed by the entry in Fairdeal Motors’ ledger for 1961-62 cn 
page 1 against date 11th January, 1961 of a cash payment of Rs. 111- by 
the respondent his name in the ledger page itself being written by him- 
self (vide Document 19). 


10-39. In regard to the main charge his reply is that he was 
not aware of the purchases of those nine chassis and so he could not say 
anything about it, in the absence of the relevant files which are in the 
custody of the Government. The documents in the folders, which the 
respondent has inspected give a correct picture of the transactions. 
Every relevant file which bears out these documents and the statement 
of the case is before me and I have summarised their contents. He adds 
that all orders for purchases were placed by the Transport Controller 
and that he or the then Transport Minister Mr. Rajpuri would come to 
know of them only when proposals were put up by the Transport Controller. 
If by the reference to Mr. Rajpuri being the Transport Minister at the 
time , the respondent means that his colleague should be held responsi- 


ble for the irregularity, he is not correct, for I have already pointed out 


that no written order was placed for these vehicles, so as to this obtaining 
the approval ofthe Minister in charge. As there is no suggestion that 
Mr. Rajpuri gave any verbal orders to the Transport Controller, we 
are left with the respondent as one who must have directed or approve 


ofthe purchase. The respondent then oes on to deny that he gave any” 


verbal direction to Shri S. K. Raina to make the purchase, adding that 
though he sometimes made verbal directions he saw to it that the same 
were confirmed in writing subsequently and in the absence of the 
Government producing such confirmation of verbal orders, it should 
be held, that he had not given any such verbal directions. Besides, he 
avers that if there was any irregularity in placing the order it was entirely 
the responsibility of the Department and that he could not be asked to 
answer for it. I shall examine each of these points separately. 


10-40. First, whether the Transport Controller made purckases 
on his own responsibility without the orders of the respondent. It would 
have been seen from the discussion of the matters in relation t 

Allegations 16 and 22 that it was on the orders of the respondent + at 
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g were made of the vehicles concerned. In fact even the techni- 
; pohase® as regards the releative performance of the various types of 

e examined by the technical experts of the Department and 
placed before him before he passed these orders. 


10-41. But it further appears (see File No. TR 314/59-page 3) 

that the Home Department could also issue orders for the purchase of 

th icles. In an order issued under the signature of the Home Secretary 

vealing with a controversy which arose as regards the authority compe- 

tent to issue orders for the purchase of vehicles—a subject raised by the 

Transport Controller by a communication dated 27th February, 1959 
to the Home Department the Home Secretary wrote : 


‘Tn respect of such orders (for purchase of vehicles) as may 
not be covered by this delegation (to the Minister incharge, 
Transport Deptt.-)---+++++> the matter was placed before 
the Prime Minister who observed that in future Council 
sanction would be obtained in such cases.” 


And this is dated 12th December, 1959. There was also some contr0- 
versy whether the Finance Department and the Home Department should 
be consulted and their concurrence obtained before orders were placed 
but this may be omitted from consideration in the present context. 
Dealing with the same subject the Transport Commissioner states in the 
same file at p. 59 ina letter addressed to the Home Department dealing 


with an objection raised by the Accountant General as regards some of the 
purchases : : 


“J am to state that in the past the purchase of vehicles for thi 
organisation was being effected generally with the approval 
of the Prime Minister or the Minister incharge (Transport) 
which in terms of para. 3 of Govt. Order No. 112-C of 
1950 dated 24-1-1950 was vested with the powers of the 
Cabinet for the Transport Deptt. In a few cases the Deptt. 
did obtain Govt. sanction but it was all along felt that no 
such sanction was necessary”’. 


yeh meant that vehicles could not be purchased by the Transport Con- 
Pa ler on his own initiative and responsibility without the orders of the 
pau Minister or the Minister incharge. _In this communication he 
Goes that delegation may be accorded in favour of the Transport 
ae missioner and that the previous action of the Transport Commis- 
Py uct an _purchasing vehicles at the DGSE&D rates 2 accordance with the 
aie inister’s verbal orders be got regularised so that the audit objections 
is account were settled once and for all. 


<n 42. This is, therefore, an official record which proves that 
were es were effected under verbal orders of the Prime Minister which 
writin not subsequently confirmed in writing. For if confirmed in 
be ae aC audit objection could be raised and no regularisation would 
of th P |. In addition,reference may also be made to tke verbal orders 

he Prime Minister for the allotment of cars referred and discusse ¢l 
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in Allegation 37 from which it would appear that thcre were severa 
bal orders and directions in relation to the purchase or sale othe 
for which no official formal written record was kept. J have alre “ 
extracted enough ‘from the note cfthe Home Secretary in 1959 age 
gards the authority vested with powers to purchase vchicks, - This 
was in the course of official correspondence which Passed between the 
Transport Department, Home Ministry, Finance Ministry and the Audit 
Department and which was also brought tothe notice ‘cf the res 
dent. It, therefore, appears to me unthinkable that the Tyan 
Commissioner could have made .the purchase of such a lange number 
as nine trucks forthe considerable sum of Rs. 24 lakhs acmittcdly with. 
out the written orders of the Minister incharge, without at the least the 
verbal directions of the respondent as Prime Minister. This apart, 
it has not been suggested in any of the replies filed by the respcndent, 
his son or those supporting him that the Transport Commissicney had 
any interest in Bakshi Bashir Ahmed to afford an explanaticn for his 
action in purchasing these vehicles and thus to give cflect to what Bakshi 
Bashir Ahmed claims was the understanding between himself and the 
partners of the Kashmir Motors and Kathua Motors under which the 
Government was to purchase these vehicles and Fairdeal Motors was 
to get the price. The handing over of the letters addressed not merely 
to Kashmir Motors but those to the Manager of the Jammu & Kashmir 
Bank and the Kathua Motors personally to Bakshi Ghulam Ahmed 
who in his turn passed them on to Bakshi Bashir Ahmed is capable cnly 
ef tke constuction that Bakshi Bashir. Ahmed wes «able to obtain any 
concessions that he wanted in order to put the transaction through and 
in the form in which he desired. Besides, ‘time seems to have been the 
essence of the maiter and that is why the purchases weie effected and 
delivery ofthe vehicles taken before tke end of December and the direc- 
tion to pay the price is issued in the first week of January, the orders them- 
selves having been signed on 30th December, 19€0. “If urgency cn tke 
part of the Department to acquire the vehiclcs is put aside as clearly not 
established, the urgency can cnly be cf the other party to this transaction, 
namely, Bakshi Bashir Aklmed, ard if the amcunt of Rs. 24 lakhs could 
have §ene some way in meetirg ihe neecs‘of the rewly ccrstitutcd fim 
it serves as avery acccpteble cxplanaticn cf the entire transaction. ; 
cannot conceive of the Transpcrt Ccntreller committing this nregwianty 
of a purchase without a wiittcn cider, cxcept cm tke diccticns cf tke 
respondent—any direction by Mr. Scgemi not being suggested. It is 
only this conclusuicn that seems to be ccnsistent with the circumstances 
attendant on this transacticn—alkscrce cf any ncecd for the vehicles by the 
Transport Department, ro requisiticn ‘Ly tke departmental cffic 1s 1 
by officers in any other department, no preccssing cf the placirg of the 
order, absence of any written order ard tke renner and hurry in whic 
the entire transaction was put through in tke course of just a fortnight. 


] Ver. 


Pcn- 
SPoit 


_10. 43. 1, therefore, find that Allegation 23 as notified is clear'y 
established. i: 

10. 44. That pow remains for examination is as regards the 
financial advantage obtaired by the firm cf Fairdeal Motors Srinagal 
by this irregular and impr< rer purchase. The price paid for'the vehicles 
was the market. price and | ence there was no loss to the Government 





; 
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ey way of any aver-payment on that score, nor conversely. any undue 


fit derived by the firms by reason of cffecting this sale. As I have 
already pointed out earlier, the object of this purchase was to put into 
tne hands of Fairdeal Motors, Srinagat which came into sole proprictor- 
ue of Bakshi Bashir Ahmed frem Ist January, 1961, liquid cash to 
ie as working capital. Learned counsel for the Government submitted 
thatthe proper methed of evaluating the financial advantage gained by 
this transaction would be to compute the interest which the firm derived 
by the receipt of this money, Say for a period of six months. I consider 
this suggestion reasonable and I accept it. On this basis the financial 
‘advantage obtained by Bakshi Bashir Ahmed by the transaction in 
Allegation 23 would be Rs. 7,393.C0, being the interest on Rs.2;46,435,00 
at 6% for a period of six months. In view, however, of this sum being 
reflected in the profits of Fairdeal Motors for 1961-63 which have been 
taken into account in assessing the financial advantages secured by the 
abuse in Allegation 16, ] am cmitting it as an independent item. : 


11. 1. Allegation 24 which is connected with Al'egation 23 is 
set out in the notification in these terms :— ° 


“In January 1961, Bakshi Ghulam Mohammad obtained un- 
due pecuniary advantage for his son and daughter, in as much 
as a sum of Rs. 1,00,000 was irregularly advanced at his ins- 
tance by the J & K Transport Department, to Messrs Fairdeal 


Motors, a firm owned by his wife, son, daughter and some oter 
near relatives.” 


11. 2. The substance of the charge would be‘seen to be the 
improper payment of Rs. 1 lakh at the instance of the respondent to 


Messrs Fairdeal Motors Srinager the firm of whicn his son was sole 
Proprietor in January 1961. 


_ 11.3. The background in which according to the Government 
this charge has to be considered has alreedy been set-out before dealing 
With the charge in Allegation 23. It is the case of the Government that 
Bakshi Bashir Ahmed found himself in aifficulties for finance to contt- 
nue.the business which fell to his share, and that it was in order to help 
him to tide over the lack of funds, that besides-the unwanted purchase 
of the nine vehicles—dealt with already—the respondent got the Trans- 
coe Department to improperly advance to Fairdeal Motors the sum of 
Xs. | lakh and that is the subject of this charge. 


TI. -4, 


: In dealing with this charge again, 1 consider it would 
tend'to convey . lets 


diene nience first to narrate facts regarding which there 1S no 
ae reserving for later discussion those on which the controversy 
Tani That the sum of Rs. 1,00,000/- was paid to Fairdeal Motois in 
{ en, 1961 is.admitted. On 9th January, 1961 Mr. S. K. Raina ths 
and Rack Commissioner addressed a memorandum to the Jammu 
Rs ashmir Bank Ltd., Srinagar (Document 2) directing it to pay 
ston fro lakh to Fairdeal Motors debiting it to his official'account. ° As 

en from the footnote to it, a copy of this memorandum was addressed 
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to Fairdeal Motors for information and the note reads $ 


“Out of this amount Rupees Fifty thousand are towards 6 
account of cost chassis and Rupees fifty thousand towards 
on a/c cost of Spare Parts ordered on them”. 


The Jammu & Kashmir Bank made out a pay order in favour of Fairdeal 
Motors on 10th January, 1901 authorising the firm to draw the sup 
of Rs. one lakh as per the letter of the Transport Comunissioner dated 
Oth ‘January, 1961. Fairdeal Motors accordingly drew on the Bank on 
13th January, 1961 and were paid the amount which was credited to the 
firm’s account with the United Commercial Bank. ; 


11. 5. Now about the irregularities attending this advance pay. 
ment which are claimed to make it improper and which constitute the 
gravamen of the charge. Briefly stated these are : 


(i) that no order for spare parts for which a moiety of this 
amount was paid preceded the payment of the advanc ; 


(ii) that the order was not processed by the Department, no 
list having been made by the proper authority of the spares 
needed and this being checked etc. before the order was 
forwarded. There is on record, therefore, nothing to 
indicate whethcr the spares ordered were really needed 
or not. This ciccumstance is relied on as proof of the 
Transport Commissioner having been directed by the res- 
pondent to make the advance, since the officers would not 
have mad: a blatant departure from the rules but fora direc: 
tion from such a source ; 


(iii) that so far as the Department was concerned, there was no 
necessity for the payment of the advance, since TELCO, 
the manufacturers of these spare parts had, in their cit 
cular letter relating to the supply of spares, agreed to receive 
payment weeks after the supply was actually made ; 





(iv) that these spare parts were not purchased “off the shelf” 
of Fairdeals, for they were supplied over a long period © 
time, as and when it suited the suppliers without a schedule 
of delivery for particular items being stipulated as 1s usua 
in Government contracts. 


Rs. 50,000/- was according to the original order fot the supply 
of vehicle chassis, but no attempt was made to supply a 
chassis but instead CEAT Tyres were accepted. This supp!y 
was in November-December, 1961. This showed that eithet 
there was no need for chassis on 9-1-61, or that the one 
therefor was a makebelieve in order to justify the paymen 
of the advance of Rs. 50,000/-. 


(v) 


~— 


. 3 < Vu 
These unusual features attending on this advance are relied on to Peat 
aid ¢ 


that the statements in the several affidavits that the advance was P 
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of the respondent are teue. Another factor relied on is the 
I e of the date 9-1-1961—when the payment of the advance 
signi dered by the Transport Commissioner. It is pointed out that 
was eat Motors fell to the share of Bakshi Bashir Ahmed and his sister 
Fair' 5 fiom 1-1-1961, and that he had difficulties in finding finance | 
a* mediately and that to relieve him, nine Bedford Trucks with which \ 
imm ation 23 is concerned were purchased and about Rs. 24 lakhs were i 
+449 Fairdeal Motois in the first week of January 1961, when also this 
payment of Rs. one lakh was made. On the basis of these circumstances \ 
it is submitted that the charge is made out. Po 





) 11. 6. As each one of these matters is in controversy, it would 
be necessary to deal with them seriatim. But before doing so it would 
be convenient to set out in brief outline the case put forward by the 
respondent and by Bashir Ahmed to whom also notice was issued under 
Rule 6(1)(a). The respondent starts by denying all knowledge of who 
the partners of Fairdeal Motors were ; and the rest of the reply may 
be summed up as a denial of the allegations that he gave any direction 
forthe payment of the advance. The respondent having in his own hand 
opened the ledger page and made an entry of a credit of Rs. 111/- on the 
first page of the ledger of Fairdeal Motors on 11-1-1961 at the opening 
function (the Bank account of the firm was opened on 12th January, 
1961 vide document 20) which is explained by Bashir as a token of his 
father’s blessings for the venture, the denial by him of knowledge of 
the extent of his son’s interest in Fairdeal Motors sounds rather hollow 
and may be discarded. For the purpose of the charge it is sufficient if 
he knew that Bashir was a partner and this is not denicd. The other 

| denials I shail discuss in their proper place. 

11.7. - The case of Bashir Ahmed, dealing with the merits of the 

| charge, may next be summarised. He states : 

| (1) Two orders were placed with Fairdeal Motors on 7-1-1961 
one for the supply of three chassis (two for Animal Hus- 
bandry Department and one for the Tawaza Department) 
and the other for the supply of spares for T.M.B. vehicles 
from the stock with the firm on “off the shelf basis’. 
The firm asked for an advance of Rs. 1,50,000/- by letter 
of the same date, but by its communication dated 9-1-1961 
Government paid an advance of Rs. 1,00,000/- only. 


(2) Tyres were supplied instead of truck chassis because the 
order was subsequently revised. 


(3) Government have most often made purchases from various 
dealers locally for getting expeditious delivery. In this 
connection he relies on (a) the reply of the Government 
supporting the advance, when an audit objection was raised 
to the advance now in question as irregular ; (b) the 
statistics of the quantum of local purchases of spare parts 
and other stores during the years 1960-61 to 1962-63 ; 
and (c)a statement of the Transport Commissioner recorded 
by. the Public Accounts Committee—1963-64—in which 
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he said that this advance . “was made to the firm op the 
advice of the Assemblers.” 

(4) That in fact the firm made supplies for a value exceeding 
one lakh. 

(5) That his father had nothing to do with his obtaining this 
advance. 

(6) To show that he was noi in any dire need of finance, he 
has annexed to his reply a statement of the Manager of 
the United Commercial Bank which would indicate that 
he enjoyed credit facilities under various heads totalling 
over Rs. 16 lakhs. 


11.8. From the above it would be seen that the first mettepin 
controversy is whether orders for the spares or the three chassis: preceded 
the direction dated 9th January, 1961 by Mr. Raina to the Bank to pay 
Rs. one lakh to Fairdeal Motors. I do not accept the case of the Go- 
vernment that no orders: were placed then and that these were brought 
into the file years later when an audit objection was raised. The two 
orders, one for the spares and the other for three chassis, are Documents 
5 and 6 and both these are dated 7-1-1961. The serial numbers given 
to these two documents are 5987-88 and 5984-86 respectively. The 
serial number of the direction to the J & K Bank to make the payment 
of Rs. 1,00,000/- to M/s Fairdeal Motors (Document 2) is 5993-95 (the 
plural number being apparently due tothe numbering of the several 
copies which were sent-to different parties for their information). 


11.9. Besides the above feature based on ‘the numbering, there 
is a reference to the two orders for chassis and spares in the foot-note 
to’ Document 2 which shows that the ordirs must have been drawn up, 
and were in existence on the date of Document 2, . 


11.10, The next question is when were the two orders des- 
patched: to Fairdeal Motors ? It is here that the case of the Govern- 
ment-that the orders reached Fairdeal Motors a consdierale time after 
the payment: of the money seems to be made out, As stated already, 
Documents 5 and‘6 are the two orders—one for the supply of spare parts 
and ‘the other for the three vehicles. It ig seen from the peon delivery 
book—the extract of the relevant entries being Document No. 13—that 
the communications serially numbered 5984 and 5987 were delivered to 
Fairdeal Motors at 3-00 P.M. on 10th January, 1961, but in the despatch 
register (the relevant page being document 7), it is shown as if communi- 
cations 5984-86 and 5987-88 -were al} despatched on the 7th January, the 
date “9-1-1961 in column No.2 of the register for ‘the date of despatch’ 
being:corrected into “7-1-1961”. The over-writing by which in the des- 
patch register 9-1-1961 is converted into 7-1-1961 (8th being a holiday) 18 
clear even to the naked eye but in order to prove that this was a fraud ulent 
correction the Government have filed the other Jetters and communica- 
tions bearing the other serial numbers in this register from 5980 onwards 
which all appear as having been despatched on the date 7-1-1961 45 
corrected. The documents bea.ing serial No. 5980-5983 which were d¢- 
cuments numbers 8,9, 10 and 11 are all dated 9-1-1961 and so it is cleat 
hat documents beaing serial No. 5984 aud 5987 which were delivere 
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: Fairdeal Motors must have originally borne the date 9-1-1961 and 

com his has been corrected into 7-'-1961 That Bakshi Bashir Ahamed 

that this DfT e importance to the date 7-1-1961 is seen from his reply 

4 from the documenis which he has annexed thereto. In ihe course 

ane reply. he has asserted that he received the order on 7-1-1961 and 

of fas filed before me a copy of a reply from Fairdeal Motors to.the 

Transport Commissioner also dated 7-1-1961 in which Bashir Ahmed 

for Fairdeal Motors ackuqwledges receipt of the two lettersNo. 5984 and 
5987 both of the 7th January, 1561 for which the Transport Commis- 
s,oner is thanked. The original of this letter is not to be found in the 
file and having regard to wnat [ have stated as flowing from the despatch 
register and the peon delivery book, it 1s obvious that the copy of the 
letter now prod uced as Document No.3 along with the 1eply is a spurious 
one, (fabricated for being produced at this enquiry). 


41-11 Though I have thus found that there has been this improper 
correction in the register, it does not in my opinion advance the case 
of the Government as regard this allegation very much, because it mat- 
ters little that the exact date on which the order was placed in the hands 
of Bakshi Bashir Ahmed was two days after the date the document 
bears. | have a suspicion that these corrections were made in the despatch 
register and to mect the audit objection regarding the pay-ordcur preced- 
ing.the order for the supply. Even assuming the order was really drawn 
up on 9-1-1961, it would not in my opinion, make any difference except 
as indicating that-the officials of the Denartment would even go to the 
extent of interpolating official records if they thought that there was 
need to do so. Document No. 2—the direction to the Manager, Jammu 
and Kashmir Bank Ltd. to pay Rs. | lakh was evidently drawn up cn 
the 7th but that date was later altered into 9th as there are other notings 
on-that page, but the fact that it was drawn up earli.r would not very 
much matter because what is relevant is the date on which that payment 
order- was despatched, though it is just possible that the two orders 
(documents S and 6) were got ready on the date they bear, namely; 
7-1-1961, but they were despatched on 9-1-1961. Evidently the officers 
who drew up docunient No. 2 took care to correct the date to 9-1-1961. 
but failed to do that as regards the orders’ documents 5 and 6. It is, 
however, clear from the pay order drawn'up by the Jammu and Kashmir 
Bank Ltd. that i: was prepared only on 10-]-1961 and the payment was 
made-on. 13-1-61. “If, as I have found, the order for the supply cf the 
aes and the vehicles chassis was drawn up on the 9th and despatch d 
Ne Same day and the ‘order to pay’ the advance of Rs. | lakh was also 
a wn up on the same day, the contention tliat the payment of the ade 

nce preeeded the ‘placing of the order is not made out. 


these res ‘The next question that arises is about the processing of 
conte: ers and of the need for the materials ordered. This has to be 
hae In two parts ; (1) As regards spares ; and (2) as regards the 
requisitic assis. As regards the spare parts there was undoubtedly no 
eit from the Parts Manager, about the lack of these parts of 
fact Fea the store, no investigation either as to their being needed. In 
was tage is nothing which preceded this order to indicate that any step 
papuken to assess the need for any spares OF spares of the type ordered, 
fore the orde: was placed. 
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~ 44-13, Coupled with this is the ci 
: ; e ci : 
ee abe piscine of the order, as large a ae eam ace Sh ; 
vance. It is the payment of this ad SEE WES Soe 
Government as proof that Gomament ees ven is relied GoM 
in order to afford finance to the newly re-con hae pee imprope ly 
Meee Bet had fallen to the share of Bakhshi pee ot Bairdeni 
ards the payment of this advance it i r Ahmed. N 
that this was without nce it is the case of the G ray 
as precedent and against all e Governm 
the explanation of Bakshi Bashi Aaa tava a 
Ahmed wh Ws connecti 
cally a sale of the ashir Ahmed who states that ton 
nasa pare parts. bein d it was practi 
shelf” basis notwithstandi g an order for good ieee 
‘ : ng that this descripti son “off th 
feomeé OR ne Ordena g this description was derived fr € 
; t aside as it d derived from th 
It is no doubt true that nae s it does not fit i 3 
) a tin document No. 5 which i n with the fact 
spares it is stated that the rat ING aeluegers ve ovcert Ee 
shelf” basis and it is insi rates applicable were to be th or these 
1 basis sisted that the : hose on “off the 
mediately, the bills being forwa supplies should be e the 
; D ; orwa xecut 
payent thereof. (The oaare ae fae Department for eae 
sane ieee supplied to the Government err a off the shelf” but 
i an a year.). Anothe i Pe uring the co 
hmed is that the G r point which is urged ’b Sod 
eat wee overnment were hasi y Bakshi Bashi 
in increasing quantities * purchasing parts from 1 Ir 
fikighed Betaie hi as the years rolled by and in su ocal dealers 
: in figures indicatin : 1d in support he h 
ae oe But it is somewhat eg eae purchases as years 
Bashir at ae was nothing unusual Saree een this answer 
i ed does not ch : order with hi 
pee lecal a oose to say that in tl im, Bakshi 
ealers any ad n the case of other 
If the Governm y advance was paid | er purchases 
ent purchased paid long ahead of tl 
the counter or on deli sed from a local dealer of the supply. 
° livery, th dealer and paid cash’ 
of the transaction whi y, that would furnish STS TOOTS 
‘ Ww ich he is seeking to justi sh no anology to the na 
pom tree by, Balen yaaa See ict Letea ou the explana 
(in IDET EAN Commissioner before the this is based on the reply by 
963-64) when the transacti he Public Accounts C i 
ae aghieced that ecuonseronannd cOul ‘ornmittee 
suggesti , that the order was placed at inder examination were being 
first bec by the Transport Commissi the advice of Assemblers. This 
Ree Wehat When the anattee eae atl does not appear to be true 
No to epartment, no such ea was under correspondence with the 
Pence s sien the Honea CCL was offered (vide Document. 
rhe AN a ace os the Accountant Bee made the statement 
missio night be made ayailab Saltese aes letters of 
I ner promised to do ailable toAudit and the T. 
sen owonithenhl so. This was, h ; e Transport Com- 
ret e no letter from tl , however, never done and there 
Hao on the file to indicate a he Assemblers to that effect. There 1s 
OS--in which a su ny correspondence with th ee 
planation of th ggestion of th e Assemblers— 
by him Looe e Transport Commissignt type was contained. The ¢X- 
: O get ove r seems to h i 
wherntac get over the awk HOE have been invented 
ever, is ing the Public Accounts ad situation which confronted him 
A etopou Ck to the contrary. In eee What is on record, how- 
ontroller : r about Sept : 
SP TELCOS romiine topline Tne oie epi ie 
tember, 1960 TELCOS Pply of spares. Subsequent! He epresentativ’ 
pany set out th wrote a letter to M y, on the 28th Sep" 
Pee ae oti aaeene ane nel aM Jamel snitch (6 Te 
Hee tates overmnents tn thie Titan oF onset dealers would deal wit 
e dealers would allow e supply of spates. It was 
certain discounts—15% of the 
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retail price for all spares and in respect of certain of the parts a slightly 


different concessional rates, adding— ee 


“These terms are subject to the stipulation that payment of 
our dealers bills will be made within one month from the date 
of submission of bills’. . ; 


And this letter, which is document ‘No. 16 in this allegation had been 

circulated to the severa! Departments for their information as seen from 

the notings on it. In view of this communication from TELCOS with 
which the’ Transport Commissioner must have been very familiar, it 
appears to me to be an inescapable conclusion that the payment in. 
advance was not a mere irregularity but was designed with an ulterior 
purpose to help Bakshi Bashir Ahmed with finances for the newly consti- 

tuted firm of which he was the proprietor and which was started from 
1-1-1961. 


11-14. The case in regard to the supply of vehicles presents 
even more curious features. In Document 6 which is the order for the 
vehicles placed with Fairdeal Motors, the foot-note contains a direc- 
tion for copies being despatched (1) to the Director, Animal Husbandry. 
Jammu for information ; and (2) to Controller: Tawaza Department, 
Jammu, for information with the addition of this sentence : “The de- 
mand for the chassis was made by his Deputy Controller Tawaza, 
Srinagar, verbally”. There is nothing in the file to indicate any requisition 
for a vehicle chassis from the Director of Animal Husbandry and it is 
admitted that so far as the Tawaza was concerned it was a verbal request 
on the telephone that was made for obtaining a vehicle. The files 
of the Tawaza do not indicate the need for a vehicle chassis at that point 
| of time nor does it contain any indication confirmatory of the verbal 
| order that is referred to by the Transport Commissioner. That the 

demand of the Animal Husbandry Department and the Tawaza De- 
partment referred to by the Transport Commissioner in Document 6 
was not true is borne out by the further circumstance that the order for 
these vehicles was soon converted into one for the supply of tyres to 
‘which reference will be made later. It does not, therefore, appear Un- 
Teasonable to suppose that the reference to the supply of vehicles was 
not intended really seriously but was merely an excuse tO justify on 
paper the payment of the advance. It is stated in document No. 6— 
the order for the vehicles—that the chassis were to be supplied from 
mos arrivals of these three vehicles from Jamshedpur. It is not 
pencenee as to when exactly Fairdeal Motors obtained the type of 
oe ssis which were ordered from Jamshedpur but it Is clear that no 
aes was made by Bakshi Bashir Ahmed to supply these chassis, 
for ae he had been paid Rs. 50,000/- as advance. But the explanation 
Sa oy of these vehicles is that the order for the supply of the 
aie a was later changed into one for the supply of CEAT tyres. Ad- 
Bee y there was no written order for the supply of these tyres though 
Gate ce ales the order for the vehicles was in writing. If the exact 
Pairdeal his order were known, it would be possible to ascertain whether 
lena : Motors obtained from TELCOS vehicle chassis of the type OT- 
which fe ocument No. 6. But in the absence of the precise date on 
Arties e order for the tyres was placed, it is not possible to explore this 
thekats averiue for determining whether the story regarding the truth of 
tiginal order for vehicles being genuine. As regards the order fey 
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the tyres, again there was no processing, no appraisal of the need fy 
number of tyres supplied and such other details. ithe 

J1-15. There was scme suggestion by learned counse} es 
the Governmmet as regards the price of both the spares as well as the 
tyres which were supplied, but in the absence of more specific details 
T am -inable to attach -any importance to the “suggestion the 
the Government ‘had overpaid for these*supplies. 

41-16 The ret 1esult of the above discussicn ‘is that the Govern. 


ment have established that the firm cf Fairdeal Motors of Bakshi Bashir 
Ahmed was paid an advance cf Rs. llakh irregularly and improperly 
for supplies cf spares-and tyres which were delivered long after. In this 
ccnnecticn the date of the payment of Rs. 1 Jakh has some significance \ 
this was almost contemporaneous with making avaliable to-this, -firpn 

of about Rs. 24 lakhs by purchasing 9 Bedford trucks from Kashmir 

Mcters and Kathua Motors for the benefit of -this firm which js 

the subject-metter of Allegation 23: Both of these, having-regard to 

the intrinsic nature as well as the sequence and point of time obviously 

intended to place sums of money in the hands of Bakshi: Bashir Ahmed 

tocarry cn the business of Fairdeal’ Motors ‘which had fallen to nis 

share in the family partition. 

11-17. In regard to this part of the case Bakshi Bashi: Ahmad 
has stated in his: reply that onlst January,1961 Fairdeal Motors bad over 
Rs, 16 lakhs of bank credits available to them and there was, therefore, 
no need for him to obtain this sumof Rs. 34lakhs (Allegetions 23 and 
24) I have already ciscussed them when dealing with Allegation 23 

_ the tenability of this claim that he was flushed of money on that date. 
I do not, therefcre, ccnsicergit necessary to re-examine this aspect of the 
case while dealing with this. allegation. The findings I have recorded 
earlier would suffice for this purpose. 

11-18. The next: and .the most. important... question that 
remains for consideration is. whether the charge has been brought home 
to the respondert. It is stated by the Transport Commissioner Mr. S.K 
Raina in the affidavit that he has. filed, that he made this. advance of 
Rs. ] lckh to the fiim cf Fairdeal Motors at the direction of the res- 
percent. But Bakhshi Ghulam Mohammad kas denied this in his 
reply. Sirce Mr. Raira has nct been called as witness and _ subjected 
io ercss-examainaticn, J do nct pre pese to attach any value to his state- 
ment ui the effidavit. If this affidavit is put aside there is no direct ev" 
dence of ary directicn by Bakhshi Ghulam Mchammad because there 
is no ncte cr cther paper in the file indicating such. direction. Express 
directicn by him net being established, the question is whether | is 
established that he had knowledge cf the transaction and had either 

consented to cr acquiesced in the same. This has to be gathered from 

the proved facts and circumstarces of the case. Though the responde? 
disclaims any knowledge cf the precise dispute between the parties 
which led to the arbitration proceedings and the terms of the awa") 

I am not prepared to believe that statement. The persons who weré | 





involved in those disputes and in the arbitration proceedings were among 
others his son and daugh er and his brothers. In dealing with a similar 
denial in allegation 23, 1 h ve referred to the evidence which estadlishe’ 
his knowledge and there 's 10 nee1 to repeat the same. Anew accounl 
was opened for this firm f Faiideal Motors by Bakhshi Bashir Ahme 
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jaiming t0 be the sole proprietor of the business on 12th January, 1961 
‘vith the United Commercial Bank Ltd. and the sum of Rs. 1 lakh received 
the J&K Bank was deposited in this account on 13th January, 1961. 
I have pointed out the foundation stone of this. business had been 
jaid by the respondent and it received his first contribution asa blessing, 
it is. not “unreasoanable to suppose that . just before the.start of this 
‘pusiness on the 9th or 10th steps had been taken to put in it funds for 


from 
as 


carrying. on its operations. In other words the’ “blessing took the 


_concrete form of providing working capital of Rs. 3 lakhs for the 


new management—(Allegatiors 93 and 24). The irregularities in respect 


- of these orders have already been set out in full and even Bakhshi Bashir 


. Ahmed is unable to suggest any rational explanation for them. As late 


“gs. 22nd- December 1959 by an order passed by the Transport Controller 


himself (vide Document No. 15 No. C/1/VI/TC) the duties of the several 


officers in the ‘Department had been clarified. It.was the duty of the 
Parts Manager to arrange for the procurement of spares, accesso- 
-ties,: oils, lubricants, tyres etc. from suppliers as well as local purchases 
of emergency items to clear held up jobs, indenting, provisioning, 
receipt and issue of plant requirements but in the. present case the 
purchases had been made without any requisition from the - Parts 
Manager or on his initiative. One has, therefore, to answer ‘the 
question as to why there was this by-passing of the normal proce- 


. dure. both as regards the ascertainment of the needs and the 
terms of: the purchase. Again as regards™ the order for . the 
"chasis, one wonders why a fictitious. statement was made as regards 


the requirmements of the Department which apparently ceased to be 
required after some little time. If it cculd be suggested that the Trans- 


». port Commissioner had some motive—profer cr improper—for bene- 
>. fitting Bakhshi Bashir Ahmed who was the beneficiary cf this irregular 
.and improper advance, no inference might be drawn-that some other 


_ persons or authority had induced him to act in this manner. No motive, 


‘however, is-suggested ard this leads to the inescapable eenclusion that 


-the driving force for this improper act on his part by which theState 


‘moneys were made available to Bakhshi Bashir Ahmed could have been ° 
no other than the one who.was intrerested in Bakhshi Bashir Ahmed-and 


who held the cfficial position of the respondent. I, accordingly; ‘find 
. that Allegation 24 which is intimately connected with Allegation 23, 


is.also proved-to my satisfaction. 


11-19, The financial advantage gained by Bakhshi: Bashir 


. Ahmed by reason of this imprope! advance of Rs. | Jakh falls next to be 


considered. Here, as in regard to’ Allegation 23, the Government 
obtained the value for their money in the shape of spare parts and tyres. 


The impropriety consisted in making a payment in advance and follow- 


_ ing in this respect the basis I have adopted in regard to this matter in 


allegation 23, 1 consider that the proper method of evaluating the 
nancial advantage would be to hold that the firm obtained any interest- 


use loan for six months out of this transaction. » Calculating the interest 
_at6% the net advantage derived by the firm by this irregular advance 


would be Rs. 3,000.00. In view, however, of this sum» being reflected 

in the profits of Fairdeal Motors for 1961-63 which have been take into 

Nee in assessing the financial advantages secured by the abuse 10 
legation 16, T am omitting it as an independent item. 
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12.1. The next charge in the Transport group in wine 
is alleged that Bakshi Bashir Alimed obtained undue favour fit 
the respondent is Allegaticn 25. th 


122. Allegation 25 reads thus:— 


“In the year 1960 to 1963, by the abuse and exploita 
tion of Bakshi Ghulam Mokammad’s official Position 
undue pecuniary advantage. was secured for M/s Nae 
Bharat Transporters, a concern owned by Bakshi Bashir 
Ahmed, his son. This firm held contract for transpor- 
ting T. M.B. vehicles from Jamshedpur to Srinagar for 
the Transport Department of the J & K State but the 
vehicles were actually delivered at Jammu though pay: 
ment for. delivery at Srinagar was made to ‘the firm 
with the connivance of Bakshi Ghulam Mohd.” 


It will be clear on a reading of the allegation as notified that 
the undue pecuniary advantage which is stated to have been 
secured for the Nav Bharat Transporters was in the manner set 
out in the second sentence of the notification, 


12.3. In the statement of the case are stated certain facts 
which are not in dispute and which are fully supported by the 
documents filed and these I shall first set out. By a contract 
entered into between the Government of Jammu & Kashmir and 
the TELCOs, the latter undertook the transportation from Jam- 
shedpur to Srinagar of the vehicles ordered by the Government 
through theic dealers the Fairdeal Motors, Srinagar. Under the 
orginal arrangement which yas in force in 1960 and in the 
early part of 196:, the amount of ‘drive away charges” i-e. - 
the cost of transporting the chassis or vehicles that were -pur- 
chased, from Jamshedpur to Stinagar—was Rs 695/- per vehicle. 

his was increased to Rs. 786/- ,er unit on and from 10th’ 
November, 1961 to Rs. 803/- from 29th September, 1962 
and again to Rs. 842/- from 5th June, 1963 These rates 
were for delivery of the vehicles at Srinagnr -and_ they were 
to be paid along with and Part of the price. It is stated, an 

there js no dispute about it either, that if the vehicles had 
to be delivered not at Srinagar but at Jammu, TELCO would 
have charged about Rs. 100/- less per vehicle. The case 0 
the Government js that 314 vehicles ordered by them, wee 
delivered at Jammu but the charge for delivery reccvere 

Tom ,them was on the basis of their having been delivere 
at Srinagar and Tegarding this also there is no dispute. Ieee 
further alleged that the contract for transporting the vehicies 
from Jamshedpur was allotted by the TELCOs to a firm calle 

Nav Bhart Transporters” stated to be owned by Bakshi Bash! 
Ahmed ard that by reason cf the exploitation of the officla 
Position of his father the respondent Bekshi Basnir Ahme 
was able to cbtain fayment ef this extra remuneration bY 
reason of which the State Government was put to a loss 
pf about Rs. 31,400/-, at the tate of Rs, ICQ/- per vehicle 
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314 vehicles. I shall be refering to the details of the 
and the manner in which it is sought to be proved 

this stage it Is necessary to mention the defence 
what. is set UP by Bakshi Bashir Ahmed which has also been 


adopted by the respondent. 


ii. 749.4. The main defence of Bakshi Bashir Ahmed is that 
Nav Bharat Transporters who admittedly held the contract 
+4 TELCOs for transporting the TMB trucks tr.m Jamshed- 
pur and who derived this financial advantage was a partner 
ship firm conisting of persons other than himself and that he had 
no intertst at all in the firm. In support of this 
statement he_ has filed the copy of a partnership deed 
dated 10th July, 1961 executed between Addul Rehman son 
of Abdul Ghani, Nazir Ahmed Khan son ot Ghulam Mohammad 
Khan and Abdul Majid Khan son ot Ghulam Mohammad Khan- 
the two latter being real brothers. The deed of partnership 
recites that the parties had started transport business, that. 
Abdul Rehman had been able to secure a drive-away contract 
from TELCOs for T. M. B- trucks from Jamshedpur to Srinagar 
and that the partnership was formed for the purposes of carry- 
ing out this contract. Abdul Rehman‘ was to have a half 
share in the partnership while the otker half was divided bet- 
ween the. two other partners equally. There can be no doubt 
that it the truth of this partnership is made out, Bakshi 
Bashir Ahmed had nothing to do with it and the charge in 
the allegation as notified would have no legs to stand on. There 
are other defences raised both by the respondent and by 
Bakshi Bashir Ahmed on what might be termed the merits, 
but as I consider that the determination of the question of 
Bakshi Bashir Ahmed’s interest in the business known as Nav 
Bharat Transporters is both crucial and arises by way of a 
preliminary issue, I consider it convenient to deal with it first. 


on the 
charge 
Jater, Dut at 


12.5. In view of this positive case raised by the defence, 
regarding the ownership of the business run under the name 
of Nay Bharat Transporters, the Government were permitted 
to file a statement in answer thereto - and also adduce such 
evidence-documentary and otherwise—in support of their case 
that Bakshi Bashir Ahmed was interested either as sole pro- 
Prietor or otherwise in this concern. In pursuance of this 
Beauesion they have filed a statement as well as a number 
: Ocuments to which reference will be made during the 
Ourse of the discussion. 


ee 12.6. In support of his case that Nav Bharat Transporrs 
Nae business run by the three partners—Abdul Rehman, 
neat Ahmed Khan and Abdul Majid Khan—and that he had 
cares do with it, Bakshi Bashir Ahmed has contented him- 
Seen filling (1) his own affidavit in support of this ver= 
aera a copy of the partnership deed dated 10-7-1961 

ady referred to and (3) an aftidavit of Abdul Rehman 
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who claims to be the principal partner in Nav Bharat Trap, 
porters. The case of the Government, however, is that ARE 
was-a simulated partnership, brought. about by Bakshi Bashi 
Ahmed :for.-evading income tax and that the s0— called 
partners had really no interest in the concern and that Abdul 
Rehman who was none other than Bashir Ahmed’s maternal uncle 
was:acting for him, the either two so-called partners being -merely 
dummies ani.that.the entire concern was really a benami one. 


run: solely for his benefit. 


12.7. In view of the fact that there exists a deed of 
there is a presumption. in favour of the ostensible 
being real. unless the contrary were proved 
I propose to examine the evidence adduced by Government ‘and 
ascertain how-far they have been able to dislodge this presumption 
and establish their case that Bakshi Bashir Ahmed wésthe teal. 
owner-of the concern run in the name of Nav Bharat Trans- 
porters. - The. first. circumstance that is relied on by Government 
in this connection is as regards the position .and status of the 
persons who are stated to constitute the partners of this. firm 
under. the deed of July 1961. Abdul Rehman who was: the 
principal. partner and was entitled to a 50% share in the part- 
nership-is shown by additional document XXIII (extract -from 
the. character. roll. filed with the statement of case answering 
Bakshi Bashir Ahmed’s. positive contention regarding Nav Bharat 
Transporters) to have been recruited as a Head Constable on Ist - 
April; 1956. He is shown to haye been in service from that” 
date till July 1964 whenvhe. resigned from the service on grounds 
of -illhealth, while- still. as a junior grade head constable. This. 
resignation was-accepted by the Superintendent of Police and he 
was thereupon. discharged. trom: service. He is shown to have 
been continuously on duty from 1-4-1956 to the date of his 
resignation and to have teceived regular promotions. Having: 
started on a salary of Rs, 50/- p.m. he was receiving a salary of 
Rs, 110/- p.m. when he resigned. It is obvious that in view 0 
these. promotions in the normal course, he should normally have 
been continuously in active service and -should have discharged* 
the duties of his office during the entire period. In particular’ 
it is seen from the above extract that he was promoted by: an 
order dated 29th June, 1960 to receive a salary of Rs- 66/- p.m 
from Jst April, 1960 and during the next year +he_was similatly: 
promoted to receive Rs, 70/- p. m. and'the year after that to Rs-/4/- 
p-m-.by order dated 9th May, 1962. On 2nd July, 1963 he was! 
promoted to the next scale (the pay of the services meanwhile’ 
having been revised by Government Order in 19€2) to receive # 
salary of Rs- 105/- p.m. from Ist April, 1953, In view ° his 
official position he could’not according to his eervice rules engage 
in any business but even if he did so it must have. beenclan cate 
inely and could‘not have the time to do any active work: hat 
his financial position was at the time of his appointment accords 
ing'to himis entered in his character: roll and it is there state” 
that his propetty-movable and: immovable—would be worth abovy 
Rs.'3,000/-:Certainly the business.of a transport contractor invoive™ 


partnership, 
state of circumstances 
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uch greater outlay than this extent of property could have 
3 pported and that is certainly a circumstance which would show 


thac his participation in it could if at all have been only nominal, 


12.8. As regards.. the two others who are said to be 
partners ~ Nazit Ahmed Khan and Abdul Majid Khan—both of 
them. are seen to be employees of Fairde#l Motors. Abdul 
Majid Khan has filed an atfidavit in which he says that he 
jeined the service of Fairdeal Motors in 1959 as a machanic on 
as pay of Rs. 75/- per month, that ifter two years his brother 
Nazir Abmed Khan also joined service as a mechanic and that 
their salary was raised to Rs. 130/- after some time He further 
states that he resigned from the service of Fairdeal Motors in 
1964 and started an independent business The statement of 
this deponent as regards his being an employse of Fai: deal 
Motors is corroborated by entries in the ledger of Fairdeal 
Motors of the year 1963 which having been seized by the 
Police are before the Commission On page 286 of the ledger for 
1963 there is the account of Abdul Majid Khan, Scooter 
mechanic, It shows that he was given aloan onthe 1Jth April. 
1963 of Rs. 3,000/- and a further loan of Rs. 500/-on the 18th 
July, on that date making a total of Rs. 3,500/-. In the course 
ot his affidavit Abdul Majid Khan speaks about this loan a.d 
to the fact that amounts were deducted from his salary towards 
this loan. This also is made, out by the entries on this page of 
the ledger. Page 285 of this ledger contains the account of Nazir 
Ahmed Khan who is descrited as a Calibratior Mechanic. In this 


account also the loan of Rs. 3,00U/- made on the llth April and 


a further loan of Rs. 500/- given on 18th July are to be found 
and this is exactly what Abdul Majid Khan says in his affidavit. 
The account also shows:that from his salary amounts were deduct- 
ed. Abdul Majid Khan. further adds in the course of his affidavit 
thar neither he nor his brother were partners in Nav Bharat 
Transporters. but as the deponent has not been called as a 


witness, I will not be acting on this denial contained in his 
affidavit. 3 


12.9. Mr. Kbambata learned counsel for the Government 
sought to rely on two sworn statements made before the 
Income-Tax Officer, Special Circle, on 9th July, 1965 by Nazir 
Ahmed Khan and Abdul Majid Khan on 3rd August, 1965 (Addi- 
tional documents XIX and XX respectively ) in the course of 
pith these two persons stated on oath that they were em- 
Rezees of Fairdeal Motors, had nothing to do with the firm 
ne Bharat Transporters as partners or otherwise and that 
: eir signatures had been taken. to certain papers including 
some incom-tax returns of the firm at rhe instance of an in- 
eo practitioner appearing for Baskhi Bashir Ahmed and 
a irm. Of course, if the facts stated in these statements 
hae accepted, the case of the Government would be established. 
ae. pauled out these documents as evidence On the ground 
urg d ey were inadmissible in these proceedings. Mr. Khamabata 

ed in reply to my questions as to Yow they would be 
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relevant, that they would be admissible under Section 32 of. 
the Indian Evidence Act or some principle analogous to it’ on 
the ground that these were statements against a person’s jn- 
terest, in that the two had disclaimed all connection with a par- 
tnership which had made profits and on which it had been assessed _ 
however, ae kpae Section a is’ noe 

ropriate provision apart trom the orening words of that 
ee ane Hee being satisfied, but really Section 33, Mr Kham. 
bata frankly conceded that he could not bring these state_ 
ments within the opening words of that provision. Consequently 
I am omitting these sworn statements from consideration and | 
shall take into consideration only the other admissible eyj. 
dence which is relied on to establish that Nav Bharat Trans-- 
porters was merely a name under which Bakshi Bashir Ahmed 
was cafrying on the business of transporting T-M.B. vehicles. 


from Jamshedpur to Srinagar. 


‘to income-tax. I, 


- 12.10 The next circumstance relied on by the learned 
‘counsel for the Government was that Nav Bharat Transporters- 
had no independent office’ premises but that it was carrying 
on its business only from the office of Fairdeal Motors. Addi- 
tional Docume t No. XXII is an “instrucrion book” maintained 
in the Head Post Office at Srinagar. On page 63 of this “ins-~ 
‘truction book” for 1961 at serial No 5 dated 45-1961 is to. 
be found the instructions from the Nav Buarat Transporters,. 
Residency Road, Srinagar according to which mails addressed 
to them were instructed to be delivered at the office of Messrs. 
Fairdeal Motors Workshop, Residency oad. Srinagar. The con-. 
tents of this document and the entry to which I have adver- 
ted are supported by ‘the affidavit of Prithvi Nath Kaul who- 
is a deposit clerk in the Head Post Office. In this affidavit 
ie also mentions that in accordance with the departmental 
‘rules the original instructions of addressees are destroyed after 
three months. lt is to be noticed that though the partnership: 
‘deed is dated Oth July, 1961, the instruc‘ions to the post office ate 
of date 5-5-1961 which shows that the business under the name 
Nav Bharat Transporters was in existence months before the 
partnership deed. 


12.11 It was next urged that Nav Bharat Transporters 
had no separate staff but that their accounts were being mail- 
tained and correspondence attended to by the staff of Fairdeal 
Motors (vide affidavit of Pandit Amar Nath Sadhu). So fat as 
this statement is concerned, the documentary evidence in support 
thereof consists of the fact that the ledgers of Nav Bharat 
Transporters which were summoned trom the Income-Tax Officer, 
Special Circle do not indicate anv payment towards the salary 
of any staff. The statement, therefore, appears very probable 
if not proved: oe 


12,12 Nav Bharat Transporters opened zr account with 
the Central Bank of India which was to be operated by Abdul 
Rehman. This might indicate that the firm had an independent 
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“existence in that the mone 
from the moneys. belo ae belonging to it 
dicating @ different ad A Bakshi Bashir ALE kept separate 
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their disposal and thei ce drawn together scrutiny of .these 
-of the amount i ins jestination bh with the man 
Abmad a cree ies paid into. the Seite shows Aue ak of 
ment No. II is a Pine ree See” addition Bashir 
of India, . Srinagar in ae. gece Rae 1962 on i eee Docu- 
ur. Ce 
‘Raba, on ya an ‘endorsement Mops. scence aM ate 
that ‘this . Rs. te coUicc avs Teomise theses avour of Ali Moba. 
- Mohd Ram C00/- was part ofa ase of the Government 
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Tax Offic, is affidavit es -. In view of what I hi ashir 
dex Ollie: is) moe releve orn statement filed befcre he I stated, 
from eee ee iromneo nt in these proceedings d e.Income- 
isputed ¢ nsideration. B h an am, there- 
Story of a] : evidence which ut there are circum 
to is th Joan is true. N ich lead to the inferen stances 
Remes at in the oaenes iy the first circumstance ce that the 
-Now re Mir the obje rfoil of the cheque i to be referred 
the | ct of the cheque i issued to Mohd 
entry indj ledger of the cheque 1s noted as ™ . 
or that dicating fags by Nav Bhart ie account’. 
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Majid Khan and the balance disposed of in a different fashio 
to Haale up the total of Rs. 12,000/- shown to have been 
withdrawn. In line with this entry, the ledgers of these two. 
individuals are shown as being credited with the receipt of 
this Rs. 4,500,- each. I have already pointed out that in 
fact the cheque which is one “to order” (“bearer ) in print being 
struck out) was endorsed in favour of Ali Mohd, Raha who 
had it collected through the National aid Grindlays Bank and 
credited it to his own account This shows that the entry 
in the cash hook of a cash withdrawal is false and, of course, 
the method of the disposal of the Rs  12,000/- is also blatan- 
tly false. The noting on the counterfoil that it was for a 
loan account could only mean that it was a loan to. 
Ali Mohammad Raha by somebody else, no< by Nav Bharat 
Transporters, We have the further circumstance that 
on the same date 1 e 12-12-1961 Bakshi Bashir Ahmed 
drew a cheque in favour of Raha also for Rs. 12,000'- which 
obviously shows that there is some connection between the two 
amounts Document No. VI is another cheque by Nav Bharat 
Transporters drawn in favour of Bakshi Bashir Ahmed “or order” 
and bearing an endorsement on its face “Payee’s A/G only” and 
also bears rhe signature of the United Commercial Bank, Srinagar 
Branch in token of collection on 1.2.1963 and is for a sum 
of Rs. 13 799.66 the cheque being dated 31.1.1903. This cheque 
is found to have been credited in Bakshi Bashic Ahmed’s. 
account (Fairdeal) in the United Commercial Bank on 1.2.63- 
Notwithstanding this the entry in rhe cash book of Nav Bharat 
reads as if on 331.1363 i.e. 18 days betore the cheque was- 
drawn Rs, 13,799.66 had been withdrawn in cash and had been 
paid to Bakshi Bashir Ahmed in whose ledger page it is entered 
as amount paid to him in cash, The only object of the entry’ 
in the cash book of Nav Bharat Transporters of a cash withdrawal 
could be to keep back the name of Bakshi Bashir Ahmed from 
their books except as a creditcr. Of course, this amount has 
not been re-paid. 


12.13 The next cheque which was referred to is one 
da ed 27.12 1963 for Rs 5,000'- which is a cash withdrawal on 
7.1 1964 (Document VIII). I do not attach importance to this 
ch que as assisting the case of the Government very much except 
that the cash in relation to this withdrawal is seen to have 
been distributed (vide page 33 of the cash book) as personal 
advance to the partners—Rs. 2,000/- each t» Abdul Majid Khan 
and Nazir Ahmed Khan and Rs. 1,000/- to Abdul Kehman. The 
proportion of the payment does not accord with their interest 
in the partnership and I have no doubt that these are merely 
fictitious entries of advance to the so-called partners, but in 
the absence of any positive evidence to show that the amount 
of this cheque has gone into the account of Bakshi Bashir Ahme¢ 
I do not attach much value to this cheque. 


12.14 The next amount withdrawn from the account of 
Nav Bharat Trinsporters was a sum of ts. 10,000/- by a chequ? 





ZZ 
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on 15-4-1963 in favour of New Bharat Transporters 
a eaerit ), New Bharat Transporters was, as would be 
OC gs the discussion of the matters in relation to;Allega- 
-se20 4 firm in which Bakshi Bashir Ahmed was interested 


27, . ; f hi 
Ln ee 4s sole proprietor or at least as a partner if his. story 
i raz, ) Bue in regard to this cheque also I am unable 


to attach much value because Abdul Rehman who drew this 
cheque ©? behalf of the Nav Bharat Tranaporters 1s also - 
‘stated to be a partner whether real or ostensible in Now Bharat 
Transporters. No doubt, if Abdul Rehman had nothing to do 
-gith Nav Bharat Transporters for the reason that duringing all 
the relevant time he was in Government: service as a Head 
Constable actively on duty, he could not be a partner of New 
Bharat Transporters either and the paymert to New Bharat 
“Transporters would virtually be a payment to Bakshi Bashir 
Ahmed who would be the person interested as sole proprietor 
in New Bharat Transporters. Any way, some significance does 
attach to the circumstance ‘that the moneys of Nav Bharat 
Transporters in which according to Bashir Ahmed there were 
other partners also besides Abdul Rehman, finds their place 
into New Bharat Transporters in which those other partners 
had admittedly no interest, of coutse. there has been no repay- 
ment of this sum, thus negativing: this having been by way 
-of accommodation. 


12.15 Additional document No. XII is a bearer cheque 
in favour of Bakshi Bashmir Ahmed for Rs. 2,000,- which was 
received by him in cash. The next cheque (Document No. XIV) 
is perhaps of more significance- It is a bearer cheque dated 
29-2-1964 for Rs. 30,000/-. The cash book entry in relation . to 
it reads as if it had been paid to Col. Qadir on 23.1964 on 
which date ir was withdrawn from the Central Bank but the 
-counterfeil of this cheque provides interesting reading. le runs- 


“Cash for Income-Tax Depe. and then follows am account: 


“B. Sahib 12,000/- 
Ghulam Qadir 1,500/- 
Bakshi Abdul Rashid 6,000:- 
Fairdeal Motors 10,500/-” 


Wes At the back of the cheque is the signature of Mohammad 
ae who apparently wenc to the bank to collect the cash 
th behalt of the Nav Bharat Transporters It is clear that 
ass fish book does not reflect the true position as is shown 
fee Ae entries on the counterfeil and that the amount was utilised 
ct He payment of Income-Tax of Bashtr Ahmad, his relations 
“(Do is concern. The next relevant withdrawal by cheque is 

“(Document No XVI) dated 30-11-1964 for Rs 9,000/-- 
£ Soustentall reads: 

as 


9,000/- 
For Income-Tax 7,322.96 
Fairdeal 1,677 04 
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is obvious that this. sum has gone for the. payme,, 
of wean tes of Bashir -.Ahmad and of the Fairdeal Motor 
Then we ‘have’ two ‘counterfoils without the cheques—on 
dated 5-5-1965 (Document XVII) showing it asa - cheque f° 
cash withdrawal of Rs 4,000/-- for Fai:deal. Motors, Stinage 
the other No. XVIII dated 13-6-1964 also a cash withdraws} 
of Rs. 2,747/- for the benefit of Fairdeal Motors. bis 


12.16 It is seen from.an examination of the cash book 
of -the firm which was-obtained from the Inco me-T ax: Department, 
that immediately a substantial credit was available in:the accounts. 
-of the firm, a cheque was: drawn which-has been utilised for- 
the benefit-.of Bakshi Bashir Ahmed or one ot his conéerns, Jf 
is’ interesting «to notice that the total-amount -withdrawn from 
‘tht Central Bank account of Nav Bharat Transporters and which 
“has been utilised for the benefit of Bakshi Bashir Ahmed or 
-Fairdeal Motors is about Rs 89,0U0/- (being the total of: the 
‘cheques documents. II, VI, VIII, X, XII, XIV, XVL, XVIL and 
XVIII). Mr. Khambata, ‘therefore, is well founded ;in- his sub- 
mission ‘that the proper inférénce to be drawn from this state. 
-of the accounts is.ithat the business was really that of Bakshj 
Bashir. Ahmed and run’for his benefit though Abdul. Rehman. 
was signing the cheques ostensibly as a managing partner operat; 
ing on the accounts. ; iar Fe 


12.17 The next circumstances on. which. reliance was. 
Placed as pointing to the same conclusion. was: the fact that: 
Abdul Rehman in whose name the drive away contract. -was. 
obtained from TELCOs was recommended. for this. appoint- 
ment by Bakshi Bashir Ahmed. Abdul Rehman wrote: a letter: 
to TELCOs offering ‘himself for the contract to transport the vehi- 
cles from Jamshedpur to Srinagar. - In this letter Abdul kahman 
claimed that he had “exrecience” of this work and would perform 
It to the satisfaction of TELCOs, This was forwarded to TELCOs- 
by Bakshi Bashir Ahmed on 28th April, 1961 along with’a cover- 
ing letter of ‘his own in which he also confirmed the experience 
of Abdul Rehman to perform the job of transporting these 
vehicles, I.amnot pausing to comment on these statements. 
regarding the “experience” of Abdul Rehman in. this business, 
seeing that Nav Bharat was started only for running this “drive 
away contract and’it is nobody's case that Abdul Rehman was- 
in any business before. The story of Bashir Ahmed that he bad 
nothing to do with Nav Bharat Transporters is seen to be untrue, 
I might mention that the letters to TELCOs referred to above 
were obtained from the file of the Income-Tax Officer, Speci 


summoned to produce them teplied stating that they ‘had been 
taken away by the Income-Tax Officer. 


12.18 In this connection reference may also be made to 


certain correspondence between Nav Bharat Transporters and the 
Indian Oil Company which has been filed in supporc of the charée: 
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6 1, Allegation 27, Document No. 23 -in..that Allegati 
contained Ht fed. 15th March, 1963, from the Broach Mavasente 
48 2 yidian Oil Co. Ltd. to Nav .Bharat Transporters, Residence 
the Srinagar: On the same day. Nav Bharat. Transporters 


Roads edged receipt of this letter as if addressed to them and 


replied saying: 


““W7e beg to assure you that we-can arrange an initial 
number of six tankers immediately -which could be 
pressed into service as and when needed at the 
rates governing transportation of. petroleum products 
of other companies operating in this area.” 


When, it is admitted that Bakshi. *Bashir Ahmed was 
jnterested in new Bharat Transporters though the® circumstances. 
in which he claims to have obtained ‘this interest as detailed 
in his reply to Allegation 27 is interesting. reading .and will 
‘be dealt with when examining that ‘allegation, but’ what ‘is, 
however, relevant in the present context is that” ‘the letter 


-addressed to Nav Bharat Transporters 1s treated in the opening 


words of Document 25 (New Bharat’s’ reply) as one’ addressed 


-to them, which shoas the identity, of the two firms. 


12. 9. Some slight reliance ‘was placed on the interest 


stated to have been evinced by Bakshi Bashir Ahmed in getting © 


the receipts for the delivery of the vehicles made out by the 
Transport authorities as if the vehicles were delivered at Srinagar 


whereas actually they were delivered ‘at Jammu and in this 
-connection reference was made to the affidavits of vertain 


Transport officials, for example Mr. Vaishnavi, the Parts M :nager. 
These statements as to the part played by Bashir Ahmed in 


-obtainining these receipts and the conversation stated to have 
“taken place then, have been denied by Bashir Ahmed and in the 
-absence. of their being called as witnesses ‘to substantiate 


their assertions I am not prepared to act on these statements 


in the affidavits filled on behalf of the “Government. Besides 


Bashir Ahmed as the dealer who supplied the vehicles was 


“vitally interested in obtaining these receipts because until their 


delivery was acknowledged and he could’ produce the receipts 


erercte *, he could not obtain | complete acqittance from either 
ae company or the Government, and if he pressed for the 
tly return of the delivery receipts (vide’ Document 21 dated 


24th October, 1961), it was only natural and could have been 


“f a é E . “ 

sane protection of his own interests les worth: mentions 

“deliv in Document 21 Bashir Ahmed himself refers to the 
ery of the vehicles at Jammu which shows that he was 


n Cee ‘ 
ot averse to acknowledging that fact. If so. even if in this 


ates Bashir Abmed met the Transport officials. _ their 
aateaey regarding this conve rsation with Bashir Ahmed in the 
receipey? “which Bashir Ahmed is said to have demanded 
“th indicating delivery of the vehi 


they a cles at Srinagar when 
were delivered at Jammu, does not sound. very probable. 
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12:20 In view, however of the other circumstances | hae 
narrated earlier, I am clearly of the opinion that the Govern, 
ment have established ‘beyond doubt that Nav_ Bharat Trans. 
“porters was a concern owned by Bashir Ahmed, and = that .the 
sozcalled partners were merely his dummies: li 


12.21. Coming now to what might be termed the metits 
of this charge the questions raised by the allegation may be. 
considered under two beads: (1) Was any undue pecuniary aq. 
vantage gained by Nav Bharat Transporters. (2)Was this advantage. 
secured by the abuse or exploitation of the official position Ot 


the respondent 


12.22. As regards the first of these, it is found to be. 
clearly made out andI find accordingly. That at least 314 vehicles. 
41 say this because it is found that there were quite a tew more) 
were debvered at Jammu is not in dispute ; and I do not;-there- 
fore, think it necessary to set out the documents under ‘which 
the deliveries were made. Nor is it disputed that Nav Bharat 
Transporters obtained payment from TtLCOs on the _ basis’’of 
the delivery having. been made at Srinagar. According to the 
terms of the contract between the Jammu & Kashmir Govern- 
ment and TELCOs, the price chargéd for the vehicles sold to. 
the former included the “drive away charges’. Paragraph 10 of 
Document 2—letter of the TELCOs to the Transport Commis- 
‘sioner dated 22nd May, 1961 stated “This—(the drive away charge 
which, at the date was Rs 695/- per vehicle) includes the cost 
of drive away from Jamshedpur to Srinagar as also charges for 
temporary registeration and transit insurance premium”. This 
figure was raised from time to time. Thus from lOch November, 
1961, the rates for transit insurance having increased, the delivery 
charges underwent an upward revision to Rs. 786/- per vehicle 
and so on from time to time till it stood at Rs. 842/-. I am not 
Tepeating the details of these increases, because what is of re~ 
_levantis only this, that if the cost of transport had been calculated 
on the basis of the vehicles being delivered at Jammu and not 
at, Srinagar, there should have been approximately a reduction 
of Rs, 100/- per vehicle. Before, however, proceeding further it 
Js interesting to note the criminal method employed by Nav 
Bharat _ Transporters to obtain from the TELCQOs charges based 
on achvery, at Srinagar. In stating this, I am basing maysel 
entirely on undisputed documentary evidence. 


12.23. linmediately on receipt of the vehicles at Jammu, 
the Transport officers sent Fairdeal Motors aad acknowledge: 
ment noting therein the defects noticed—vide e. g, document 9" 
dated May, 1961, document 7 dated 10th June, 1961 and document 
9 dated 29th August, 1961. Possibly as a result of the presence 
of the defects -in several ot the vehicles of which delivery 
was taken, the Transport authorities had not promptly returne: 
forms in triplicate which were handed over to them with theif 
signature the company’s receipt, along with the ‘vehicles, signing 
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in token of the receipt of the vehicles. The conse- 
nce was that Fairdeal Motcrs wrote a letter to the Deputy 
Gore port Commissioner requesting him to forward as early as 
Bible the triplicates duly signed. Action was apparently taken 
po his, as seen by the notings on the margin of this letter and 
ihe triplicate receipts in respect of the earlier consignments were 
gent. and the last of the pending receipts—Document 20 -bears 
an endorsement that it was personally handed over to Bashir 
‘Ahmed, Though even in regard to the later deliveries a list 
of the defects 1s noted the formal receipts in Triplicate to be 
forwarded to the 1ELCQs which bear the signature of the 
Deputy Traffic Contro'ler, state that the ‘vehicles had been 
received “Q-K: in all respects.” This is however, an irrelevant 


-matter since thisis not the subject of the charge as notified 


12.24 But what is of significance is that in these receipts 
there is space reserved above that where the signature of the 
tecciving officer was to appear, to indicate the place of delivery 
with the words in print “Received the above vehicles, O. K 
in all respects at ___——-—" In the receipts signed bv the 
Transport Officer vide D«cuments 16-20 the place of delivery 
for which spa e is reserved is left blank. The documents referred 
to above ‘are office copies of one of the Triplicates but as 
admittedly the TELCOs have paid Nav Bharat on the basis of 
the vehicles having been delivered at Srinagar, it is clear that 
the originals of which there are copies have been tampered 
with by inserting m it the — place of delivery as “Srinagar”. 
That,’ this was the method adopted, is seen from a few of 
the documents produced by Government. Thus document 35A 
is aletter addressed by the Works Manager, Jammu dated 7th 
September, 1962 to Fairdeal Motors, Jammu acknowledging receipt 
of 20 T.M.B, Chassis on 5th September, 1962. It is, therefore, 
clear that the delivery was at Jammu. The corresponding copy 
of the triplicate in the possession of Nav Bharat 
was seized by the Police from Nav Bharat transportesr 
during the course of the investigation. It is found to bear 
the signature of the Parts Manager with a rubber stamp in- 
dicating the vehicle to be “O K. in all respects’ and in addi- 
tion containing the words “at Srinagar” (on) "7-9-62"' (Document 
a It is obvious that the words underlined which are false 
and as to the place and as to the date have been interpolated 
hee that the original sent to the company must also have borne 
E interpolation in order to induce them to make the payment 

the transportation charges upto Srinagar. Again Document 
ae a letter by the Works Manager Jammu to Fairdeal 
25 ma Jammu dated 10th June, 1963 acknowledging . receipt of 
ae a vehicles whose Engine and Chassis numbers are 
an a Doeument 45 is the formal receipt in Triplicate in 
in a eets of this consignment which is one of the triplicates 
the ae Possession of Nav Bharat Transporters. It recites on 
vehic! page receipt of 13 vehicles and on the second of 
eae On each page is the signature of the Deputy 
5 ees Commissioner, Jamwal Singh. This is below a 
er stamp reading. “Vehicles received complete O. K. 
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in all respects.” In the column next to that in which the 
two signatures appeac and in the space reserved for indicating 
the place and the date of delivery are written the words 
“Srinagar (on) 22-6-63” with an arrow at the top indicating 
that this writing has to be read as being authenticated by the 
signature. Document 45 was also among those seized by the 
Police from Nav Bharat Transporters, the office copy of this 
being nissing from the Government file. A similar feature js 
apparent in Document 53 — one of the Triplicate forms bearing 
no date which acknowledges the receipt of 15 vehicles “ar 
Srinagar” on “5-7-63" the peculiarity of this being that the 
interpolation is just over the signature of the Deputy Trans- 
port Commissioner. 1 his has only to be compared with Document 
52 being a letter to Fairdeal Motors, Jammu by the Works 
Manager, Jammu acknowledging the receipt of these 15 vehicles 
on 3-7-63, to show that the words underlined above are an 
interpolation. In this connection, it is not without significance 
that thoughin paragraph 11 of his affidavit the Deputy Trans- 
port Commissioner has specifically stated that the description of 
the place of delivery were interpolations, the same has not 
been in terms denied by Bakshi Bashir Ahmed, who has speci- 
fically dealt with and furnished a reply to each one of the 
several other matters set out in this affidavit. In facc there 
is no dispute that the 314 vehicles were delivered at Jammu, 
but that Nav Bharat was paid on the basis of their having 
been delivered at Srinagar. I am satisfied that this has been 
achieved by making false and fraudulent representations to 
TELCOs on the strength cf the torged endorsements #8 fe 
gards the place of delivery. 


12.25. How the overpayment was noticed and its sequel 
furnishes interesting reading which I do not think it propet tO 
omit, It is possible that if the Transport Department was more 
efficient, this overpayment by the Government could have been 
detected early if not avoided but it is obvious that it wa> 
detected very late. The matter, however, came to the notice of 
the Government only when the Accountnat General drew the 
attention of the Transport Commissioner to this overpayment bY 
a communication on 24th August, 1963 (Document 54) giving 4° 
list of the 314 vehicles taken delivery at Jammu, together wit 
their invoice numbers etc. On receipt of this the Transport Co™ 
missioner brought this overpayment to the notice of TELCOS by 








is ‘av 


-{ 269 J 


, dated 18th September, 1963 in which he said that though 
Jette thent had been charged for the delivery at Srinagar, 314 
oe had actually been delivered at Jammu, and requesting 

t the proportionate excess transport charge which had been 
ae aid might be credited to their account (Document 55): This 
eens immediately acknowledged by TELCOs (Document 58 dated 
95/27 September, 1963) in which they said: “We confirm that 
the delivery charges we had quoted to you are for delivery of 
the chassis at Srinagar. We had instructed the transport contrac- 
tors, Messrs Nav bharat Transporters, to deliver the chassis to 
you at Srinagar. We are surprised tc note.-.------- that 314 
chassis. were delivered to yout Regional Workshop at Jammu, 
instead of at Srinagar. We are taking up the matter with 
the transport contractors and shall revert to the subject 
within -the next few days’. We do not have the letter from 
TELCOs to Nav Bharat, but can only guess its contents 
from Document 58 and what followed. The Deputy Transport 
Commissioner wrote a further letter to T&LCOS on 7th 
December, !963 (Document 56) asking them not to press the 
Transport contractors further. [t is true that the respondent 
had ceased to be the Prime Minister by the date of this letter, 
but evidently this assistance to Nav Bharat Transporters by not 


embarrassirg them but to permit them to retain the pecuniary 


‘advantage they had obtained through their fraud was evidently 


not thought improper. 


12.26. Before leaving this part of the case, it is necessary 
to advert to a rather lame and wholly untenable answer that 
was suggested by the Transport Commissioner to the Home 
Department as-to one to be furnished to the Accountant Gene- 
tal requesting him not to include a paragraph regarding this 
Overpayment in his audit report. As this reply has formed in 
some part the basis of the defence raised by Bakshi Bashir Ahmed 
to the charge of “undue pecuniary advantage” it would be pro- 
Per to deal with it at some length. 


12.27. The first point urged in this draft reply that the 
department, having come to know of the excess charge, had with- 
S substantial amounts due to TELCOs may be rejected out 

hand. The second was that drive-away charges included dri- 


vers’ ; ee : 
; ts wages on their return journey. This 1s wholly incorrect and 


Misleading as a reference to the contract with TELCOs would 


a 
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show. Then it was said that delivery was taken at Jammy ct 
suit the convenience of the Department, as bodies had to be 
built on the same at Jullundur, But then what prevented them 


from writing to TELCOs and pay the transport charges UP to 
Jammu is not mentioned. Then something vague was said about 
the non-consumption of fuel on the uncovered journey whic} 
is wholly irrelevant and was not even adverted to by TE LCOs 


in Document 58. 


12.28 Now the defence of Bashir Ahmed as regards 
the charge obtaining “undue pecuniary advantage” jp 
the mode specified in the second sentence of the 
allegation as notified, was this: While admitting that . Nay 
Bharat Transporters had obtained from TELCOs. charges for 
transporting the 314 vehicles to Srinagar, while in fact they 
were delivered at Jammu, he contendad that he was entitled 
to this payment because the chassiswere delivered there only 
because the Transport Department required that to be done 
His further contention was that the contract of carriage was. 
indivisible in point of distance, and that. Nav Bharat Trans: 
porters were entitled to be paid the entire charges wherever 
the vehicles were delivered. Lastly, he suggested that the 
overpayment if any had been recovered by Goverment from 
TELCOs, and that theretore the Government had suffered 
no loss. Taking up the last one first, Government have denied 
the repayment and nothing further has been offered as evidence 
in support of the submission regarding reimbursement, which l 
reject as without any basis. Nor is there any point in the 
contention as regards the indivisibility of the contract of 
carriage. TELCOs had obviously different rates for delivery 
at places situated ar different distances from Jamshedpur and 
if only Nav Bharat had informed TELCCs of the delivery at 
Jammu they would have been paid only the rroper rates for 
carriage up to that place. It is also to be noted that if 
Nav Bharat teally believed in this censtruction of the con- 
tract o! carriage, one would have expected them to frankly 
inform TELCOs of the. actual place of delivery instead of re- 
sorting to the interpolation of “Srinagar” as the place of deli- 
very in the Triplicate forms signed by the Transport authori 
ties. In view of what I have said just now, the circumstance 

that delivery was taken at Jammu to suit the convenience of 


Se 
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Ate Government is wholly irrelevant to the question as to 
qyhethet there has been an overpayment or not. Every one 
of the defences raised by Bakshi Bashir Ahmed deserves, there- 
fore, 1° serious consideration and has to be rejected. The result 
js that | find that the Government have established that “undue 
pecuniary advantage” has accrued to Nav Bharat Transporters— 
a concern in which Bakshi Bashir Ahmed was interested asI 
‘have found, as sole proprietor. 


12.29. The question that remains for consideration is 
‘as to whether it has been established that this undue pe- 
‘cuniary advantage has been secured by the “abuse and ex- 
ploitation of the the official pustion” of the respondent. It 
-jg at this point that Ido not find it possible to accept the case 
.of the Government. Even the Transport officials do not, in 
their affidavits allege any direction by the respondent to them 
to show’ any favour to Nav Bharat or his son. Mr. Khambata, 
however, urged that on the facts viewed as a whole, the in- 
ference necessarily followed that the respondent must have had. 
knowldege of the improper gain being secured by his son and that 
“he acquised in it. I am wholly unable to agree. “Knowledge” 
-of what? It is no doubt true that delivery was taken at 
Jammu, but it was not even suggested that this was done 
by the officers in order to help Nav Bharat Transporters to 


obtain any advantage. If the officers. did not do it with that 


intent, there is no question of the respondent being held 


guilty of having had that done with that knowledge of intent. The 
fact was thit the advancage was obtained by Nav Bharat only 


by resort to the interpolations in the acknowledgements regatding 
the delivery of the vehicles and for this, none outside Nav 
Bharat was responsible. The officers were negligent in not 


-checking up the amounts ro be paid to TELCOs under their 


contract with that company and it was only when the Accoun- 


‘tant General © pointed the overpayment that they 


become aware of the true position. Their first reaction to 


ask TELCOs ‘fora refund was natural and healthy though later 


ownig to influences not very clear they decided that Nav 
peat should not be pressed. This, however, is not vety Te" 
evant in the present context. 

12.30. In view, therefore, of the manner in which the 


ands pecuniary advantage was obtained by Nav Bharat Trans- 
rters, 1 hold that the Government have not been able 


‘to establish that the same was “secured by the abuse and 


Epploitntion of the official position” of the respondent and 
md at cordingly. 
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. The last of the allegations in this Transport group in 

hich Basti Bashir Ahmed is alleged to have obtained undue favours 
Far the respondent by abusing his official position are Allegations 26. 
and 27 which are inter-related and relate respectively to— 


i Bashir Ahmed obtaining from the State Govern. 

© ae tankers in violation of the law and contrary 
to the rules of the State Government in order to enable 
himself to obtain a profitable contract for the transport 

of petroleum and petroleum products for the Indian 

Oil Co. from Pathankot to Jammu, Srinagar etc,: and 


(b) the manner in which Bakshi Bashir Ahmed was enabled to 
eliminate all competitors who offered more attractive. 
terms for the above-mentioned carriaye contract with the 
Indian Oil Co. and obtained the contract for himself. 


13, 2. The summer of 1962 witnessed the Chinese. menace- 
assume threatening proportions and this appeared to be drawing near, 
The construction of lines of roads on the northern borders of this State- 

_was pushed through with speed by the Central Government's Border- 
Roads project. This needed quite a quantity of oil and oil products. 
being moved up from the railhead at Pathankot and the State Govern- 

“ment made efforts to assist in this programme, by providing a sufficient 
number of oil tankers, deciding to increase their tanker fleet for the- 
purpose. 


13, 3. Meanwhile the Indian Oil Company (which for short- 
ness will hereafter be referred to as the I.0.C.) was on the look out for ab 
agent who would transport its products into the State from Pathankot, 
They ultimately fixed upon Mr. Bashir Ahmed—in March. 1963— 

- conducting his business in the name of New Bharat Transporters, whom 
they appear to have contacted towards the end of 1962. Mr. Bashir 
Ahmed had then no tankers with him, and at that date these were not 
procusable either from the market. 


13.4, It is the case of the Government that oil transport business. 
was very profitable and that in order to enable Mr. Bashir Ahmed to 
enter this line of business activity by securing the I.0.C. agency for 
transport of oil, the State Government reversed their previous policy 
in regard to Increasing their own tanker fleet to assist the Border Roads 
proj.ct and transferred to him three tankers by exchanging these tankers 
with passenger bus chassis which he had and that with these tankers 00 
hand he was able to secure the agency and make enormous profits. 


ae pate f ie ante in Ee yect of this matter is in two parts 
$ ulated in €gation 26 relating t tankers. 
being made available to Mr. Bashi Hee ene 
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13.6. Allegation 26 which charges the respondent with im- 


propriety and misconduct in exchanging 3 Tankers belonging to the 
Government with Bakshi Bashir Ahmed for three of his Passenger Chassis. 


rurs as follows :— 


“Bakshi Bashir Ahmed son of Bakshi Ghulam Mohammad’ 
wanted to enter the oil transport business and had to arrange 
for some tankers for this purpose. His difficulty was solved 
by the J & K Transport Department, providing him in January, 
1963, three tankeis in exchange for passenger vehicle chassis. 
This was against the normal rules and procedure, and was 
the result of the exploitation of the official position of Bakshi 
Ghulam Mohammad.” 


43.7. As would be seen from the above, the exchange is said to 
have taken place in January 1963. The fact that three truck chassis be- 
longing to Government on which on their orders tankers had been built 
were exchanged for three passenger chassis of Bakshi Bashir Ahmed 
is admitted and, therefore, the matters in controversy in respect of this 
charge are only two— 


(1) Was this exchange against law and the normal rules and 
procedures and effected in order to benefit Bakshi Bashir 
Ahmed ; 


(2) was this departure from the rules. at the instance of or 
with the knowledge and connivance of Bakshi Ghulam 
Mohammad. 


13.8. No other instance of an exchange of vehicles by the Go- 
vernment has been brought to the notice of the Commission by the 
respondent or by Bakshi Bashir Ahmed to whom notice had been issued 
under Rule 6(1)(a) in the replies which both of them have filed. But this 
does not suffice to answer the first of the above matters which depends 


-on whether this exchange was effected designedly to benefit Bakshi Bashir 


Ahmed at the expense of the State or to its detriment, as is the case of 


‘the Government, or whether the transaction as the respondent and 


Bashir Ahmed have sought to make out was really in the interests of 
the State to which Bakshi Bashir Ahmed, it is even said reluctantly, 


agreed. ] propose, therefore, to examine first this part of the charge 


from this angle. 


___ 13.9. Before, however, the details of the facts are set out, I should 
narrate the background regarding which there is no controversy with 


reference to ‘which the Government say that the admitted facts have to 
-be viewed. 


% 13.10, As is known, the Chinese started an attack on the nor- 
ae frontiers of India on the 20th October, 1962. Immediately 
eras there was a Proclamation of Emergency and the 
ances of India Ordinance, later replaced by the Defence of 
ndia Act followed and under the latter the Defence of India 


the same were considere 
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j omulgated. On the 26th October, 1962, 4, 
re ee a dic issued, by virtue of the peels vested in them. 
“under the Emergency legislation, instructions to the automobile manu. 
facturers all over the country to withhold the sale of all trucks, buses and 
certain other type of prescribed vehicles, thereby freezing the stocks of 
these vehicles. On that date the Additional Secretary to the Governm ent 
of India, Department of Heavy Industries, sent telegrams to all the 
manufacturers of automobile vehicles including TELCO and Ashox 


Leyland which read— 


“IN ORDER .TO MEET URGENT DEFENCE REQUIRR.. 
MENTS PLEASE STOP ALL DELIVERIES OF TRUCKS 
JEEPS AND STATION WAGONS OF ALL DEScRip? 
TIONS FROM TODAY (.) KINDLY INSTRUCT Your 
DEALERS THROUGHOUT THE COUNTRY ALSO TO- 
STOP DELIVERIES OF TRUCKS, JEEPS AND STAT. 
TION WAGONS AS FROM TODAY WHATEVER THEIR 
COMMITMENTS MAY BE (.)” 


On receipt of this instruction TELCOs telegraphed on 27th October,. 
1962 to all their dealers as follows— 


“WITH IMMEDIATE EFFECT PLEASE STOP ALL DE-- 
LIVERIES OF TRUCK AND BUS CHASSIS IRRESPEC- 
TIVE OF PRIOR COMMITMENTS (.)..............05 
PLEASE CONFIRM COMPLIANCE....... 


DELIVERIES FROM JAMSHEDPUR SUSPENDED UN- 


TIL FURTHER NOTICE”’—signed “STELECOSALES” 


13-11. There was a few days later a slight relaxation of this ban 
by which bus chassis were “‘defreezed”. On Ist November, 1962,. 
the Government of India, Department of Heavy Industries, sent a tele-- 
gram to TELCO and other manufacturests— 


“IN MODIFICATION OF MY TELEGRAM DATED 
TWENTYSIXTH OCTOBER (i.e. previous one) “TRUCKS” 


DOES NOT INCLUDE BUSES*(.) YOU MAY THERE- 


FORE RELEASE BUSES (.)” 


These instructions of the Government which had statutory force, were 
modified from time to time by way of gradual defreezing so that by 
the beginning of the year 1963, the “freezing” or the imposition of the ban 
on sales was confined inter alia (referring only to those relevant in the 
present context ) to— 


(a) all petrol driven chassis ; and 
(b) Tata Mercedes Benz truck (not bus) chassis. 
Even in regard to these two categories there was an escape provision 


under which State Governments could, make requests to an officer 
specified in the “‘order” for the release of such vehicles, who could, 





d reasonable, grant them subject to availabilitY 


| 
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d to the prior needs, if any, of other Governments. At the beginning 
of 1963 the position, therefore, was— : : 


(1) There was a “freeze” on the sale of T.M.B. trucks by which 
there was a complete ban on purchases by private in- 
dividuals from which however State Governments could 
obtain exempticn. 


(2) The purchase of bus bodies was not subject to this res- 
triction, 7.2. both the State Governments and private in- 
dividuals were free to buy them subject to availability. 


43.12. Keeping the above legal position in mind, I shall proceed 
to narrate the undisputed facts before commenting on them.. The 
State Government had in their hands in July 1962 quite a number of 
truck chassis (their exact number is not very material), Besides, and 
this is sufficient for the purpose of appreciating this charge they received 
20 more truck chassis on Sth September, 1962 and a further 19 on 26th 
October, 1962 (vide Document 5 and 6). 


13.13. It is clear from the documents produced by Govern- 
ment to be referred to immediately that the Transport Department was 
at about this time very desirous of having Tankers mounted on some 


of these chassis to enable the Government to transport petroleum and me 
other oil products between Pathankot and the forward areas in Ladakh. © 
On the 27th July, 1962 the office of the Transport Commissioner issued 


a notice calling for tenders for the fabrication and of mounting of 5500 
litres capacity petrol tanks on T.M.B.L.312/42 chassis, specifying the 


details of the needed tankers and their related equipment (Document 2), - 


Nine tenders were received and these were opened and their cost struc- 


ture was analysed even before the last date for the tender had expired - 
(Document 3). Proposals for the acceptance of some of these tenders — 


Were made by the Deputy Transport Commissioner on 4th August, 
1962. In this note (Document 4) he stated that it was essential that 
the existing strength of the Tank Lorry fleet for haulage of petrol had 
to be expanded, due partly to the needs of the Project Beacon to cart 
their fuel to Kargii and Leh. For this purpese it was suggested that 
at least six T.M.B. Truck chassis arriving then should be utilised for 
Mounting tanks. After analysing the tenders received, this officer pro- 
posed that the work of body building might be entrusted to three of the 
tendering firms at the rate of two tankeis each. 


_ ,_ 13.14. This proposal which was put up to the Transport Com- 
Missioner was approved by him. In recording his approval for this 
split up among three firms, the Transport Commissioner explained that 
t ae were meant for cartage of petrol and other oil products to 
<a sis and as winter was approaching, they had to race against time 
eal in view of the Emergency they could have the tankers ready earlier 

ily if the orders were distributed and so agreed to the placing of orders 


mt two tenderers even though theirs was a slightly higher rate than 
the lowest, 


Bin 
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13-15. The Department had as related earlier received op 5th 
September, 1962, 20 T.M.B. Truck chassis (Document 5) and one of 
them (item 11) was sent to Messrs United Motors Body Builders Indys. 
trial Co-operative Society Ltd., Jullundur on 21st September, 1962 for 
the construction and mounting of a petrol tank as per specifications 
already communicated (Document 7). Again on 16th October, 1962 
another chassis (item 13 of the same consignment) was despatched to 
the same concern (Document 8). Thereafter on 26th October, 1962 
a further consignment cf 19 truck chassis was received by Government 
(Document 6) and of these item I was despatched on Ist November, 
1962 to Messrs Harbans Tank Engineering Works, Pathankot for a 
similar purpose. The fabrication work was thereafter completed and 
delivery taken by the Transport Department on 4th January, 1963 
(vide Heavy Vehicle Charge Register Documents 13 to 15). 





13-16, Suddenly the Deputy Transport Commissioner who 
by his note dated 4th August. 1962 in Document 4, had initiated the 
proposal for expediting the construction of tankers to meet the needs 
ofthe Tanker fleet of the State, started a fresh proposal on 9th January, 
1963 (vide Decument 10) which involved the scrapping of his earlier one 
which had received the approval of the Transport Commissioner and 
on the basis cf which 6 chassis had been sent for building tanker bodies, 
He stated that as there was a “pessibility of army demands becoming 
slack”, the Department should pay attention to the passenger fleet, 
which might be a more permanent anda more lucrative line cf business. 
He added that in view of the recent instructions of the Government of 
India it would not be pessible to get allocation of T.M.B. passenger 
bus chassis from Tatas, but if the local dealers (i.e. Fairdeal Motors) 
had them in stock, they should be persuaded to part with five of them, 
even if this should be done at the cost of replacing an equal number of 
truck chassis from the incoming consignments from Tatas. The propesal 
was Immediately‘agreed to on the same day by the Transport Commis- 
sloner to whom it was put up., who suggested that five passenger chassis 
might be taken from Fairdeal Motors in exchange for an equal number 
of truck chassis. Accordingly a letter was addressed on the same day 
(9-1-1963) (Documetn 11) to Messrs Fairdeal Motors, Jammu to supply 
six units of T.M.B. LP 312/42 (Passenger 165” W.B.) chassis 
immediately “from ready stock” or “immediately on arrival” as the 
Department was “in Cire nced” of them. This was replied to on 11th 

January, 1963 (vide Document 12) by H. D. Takoo of Fairdeal Motors 
saying that they cculd not supply the four passenger chassis on outright 
sale basis but could do so in exchange or as a loan to be returned when 
such chassis were received by Government. Apparently after this letter, 
the parties met and discusssd the matter, for though we find that the 
formal order in regard to this transaction is dated 4th February, 1963 
(Document 19) two of the tenkers were delivered to Fairdeal Motors 
on 14th January, 1963 by the Department (vide Document 16) and the 
third on 4th February, 1963 (Document 17), all of these on telephonic 
Instructions of the Transport Commissioner as seen from the note at the 
bottom of these documents. In exchange Fairdeal Motors delivered on 
14th January, 1963 to Government four passenger bus chassis whose 
receipt was acknowledged by the Works Manager (Document 18). ” 
The actual number of truck chassis with tarkers built on them exchange 








[eee 


for passengact chassis was four, the fourth being a case where the truck 
0 which the body was in process of construction was transferred— 
Bashir Ahmed taking delivery from the body builders—but as the charge 
as notified refers only to three truck chassis, I am confining myself to 


three. 


43-17. The formal orders authorising this exchange were 
assed On 4th February, 1963 (Document 19) and in this the transaction 
was justified by the impossibility of procuring T.M.B. passenger chassis 
immediately or 1D the near future. The note referred to the earlier 
correspondence commencing with the Department’s letter dated 9th 
January, 1963, then to the firms’s reply dated 11th January, 1963 and 
accepted one of the alternatives, viz. of exchange, offered by the dealers. 
The Transport Commissioner approved the action proposed and im- 
mediately an order was issued by the Transport Commissioner to the 
dealer requiring them to deliver passenger chassis in exchange for truck 
chassis (vide Document 22). It would however, be seen firstly that 
so far as this order went, it did not authorise the handing over of tank 
mounted chassis, but only of trucks and secondly more than two weeks 
before this formal order, and without even the firm asking for such 
mounted chassis, tankers had been handed over to them in exchange on 
telephonic orders of the Transport Commissioner. The other point 
which has to be noticed is that one of the tankers which had been de- 
livered by the United Motor Body Builders to the Department 02 4th 
January, 1963 was running in the State’s tanker fleet, carrying petrol, 
was withdrawn from such work and handed over on 4th February, 1963 
on the telephonic instructions of the Transport Commissioner (vide 
ibid Document 17). 


; 13-18. Stopping here, I might sum up the features of this transac- 
tion which are quite out of the normal by reason of which they deserve 
careful scrutiny and require quite some explanation. In the first place, 
it is somewhat remarkable that the Deputy Transport Commissioner 
and Transport Commissioner who in August, 1962 in Document 4 were 
satisfied that the tanker fleet required to be strengthened so as to pro- 
vide the army and the Border Roads Organisation with petrol at the 
forward area at Ladakh in pursuance whereof they had ordered the 
speedy construction of six tankers, should suddenly develop an attrac- 
tion towards the increase in their passenger fleet on the ground that the 
same was urgently needed and was more lucrative than goods transport 
and this just after taking delivery of the tankers and particularly on the 


ground that the demand of the army at Ladakh might slacken (Do- 
cCument 10). 


13-19. So far as the first factor was concerned, it is to be noticed 
that the records disclose that there was & complete absence of any urgency 
in their having to put the passenger buses on the roads when the bodies 
were built, the reference to the “dire need” being wholly invented. The 
Vehicles charge register shows that of the four passenger chassis got from 
mulideals on the 14th January, 1963 the first bus was handed over to the 

epartment after the body was built on 14th March, 1963, but 1t was 
ae on the road only on22 nd April,1963, the second was got back with 
a bus body on 15th March, 1963 and put on the road on 18th April, 1963, 
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the third and the fourth were got back on 14th February, 1963 but Were 
utilised only from 22nd April, 1963. So the buses remained idle for 
periods ranging from one to two months. Again it IS In evidence that 
on Truck chassis, passenger bodies could be built and four actual ins. 
tances of such construction by the Transport Department have been 
placed before me by way of sample. In this connection I might Point 
ou that trucks of both types have the same wheel base—i65”° 

this is so, having regard to the number of Truck chassis—at least 39 
(Document 5 and 6)—all of L. 312 with a wheel base of 165” which they 
had received before this transaction of exchange originated, in Januar : 
1963, there was no need for an exchange at all and certainly there was no 


need for exchanging tankers for passenger chassis. 


13.20. The second ground given was that the demand of tankers 
by the army might slacken and so there was no need to increase the 
tanker strength. That the Department had still need for tankers and 
that urgently is established by the fact that within five months, ie. in July, 
1963, the Transport Commissioner gave verbal orders for the construc- 
tion of Tankers. Document 24 is a letter dated 22nd July, 1963 addressed 
to M/s Ram Gharia Tank Builders Pathankot sending them six Truck 
chassis “as per the Transport Commissioner’s verbal order’ dated 12th 
July, 1963 for the fabrication and mounting of Tankers for carriage of 
petrol. Document 25 is the agrcement executed by the firm jn which 
after setting out the rates to be charged, is included a term that the work 
would be executed in ten days, in default of which the firm agreed to 
pay damages at Rs. 30/- per day for late delivery. This is Certainly good 
evidence that the Departmént considered the operating of the Tankers 
a matter cf urgency. 


13.21. Again it has to be remembered that in their notes re- 
corded by the Dpeuty Transport Commissioner and Transport Com- 
missioner in August 1962 (Document 4) they had emphasized the ur- 
gency of strengthening the tanker fleet for carrying petrol for the.needs 
of the army in Ladakh. That was the period when the threat of the 
Chinese aggression was merely on the horizon. But in two months time, 
in October, the threat materialised and there was greater need for rushing 
‘Supplies of petrol to the forward areas. That need has not diminished 
up to this day, and it is not as if this was not known to the Transport 
Department of the State. And yet we find that proposals are put for- 
ward in January 1963 to vary the programme to strengthen the tanker 
fleet, thus imperilling national security, but soon after the exchange 
transaction is completed and the tankers are handed over, proposals 
are revived to build tankers and they are Tequired to be and are got 
constructed with rare expedition, [p this connection it might be pointed 
out that the construction of the tankers which were delivered to Messrs 
Fairdeal Motors in January, 1963 took between two and three months 
being the time agreed to, the body builders were on the second occasion 
required to complete their work in ten days, 


13.22. The next set of submissions in regard to this charge was 
based on the circumstance that every part of the reasoning on which 
the Deputy Transport Commissioner based his recommendation to vary 
the original proposal to strengthen the tanker fleet was deliberately 





, 
| 
| 
| 
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The statement that the demands of the army would slacken is 
false. i unsustainable knowing the area to which goods were being 
obyiows y d must have been known to be untrue. It was then said that 
moves s of the recent instructions of the Government of India it may 
in Me pssible for the Department to get allocation of T.M.B. passenger 
not be P As the Orders passed by the Government of India in or 
Sea ie end of 1962 defreezed the sale of T.M.B. bus chassis, but kept 
abou + the earlier orders of 26th October, 1962 freezing the sale of T.M.B. 
in te chassis, the Transport officials must obviously have known that 
fie osition was just the reverse, viz. that bus chassis could be had subject 
to availability even by the general public, but that truck chassis could 
not be had by private individuals and even by Government Departments 
except on special release orders. So that to agree to release truck 
chassis for the use of a private dealer in exchange for passenger chassis 
which the latter could have obtained subject to availability, was not 
merely grossly improper, but contravened the spirit of the Government 
of India freeze orders, as the Freeze orders could not have contemplated 
State Governments passing on to private individuals trucks whose sale 
to the latter was banned as a measure for conserving strategic equip- 
ment for publice needs. 


13.23. The last reason given that as the Department was being 
run on a commercial basis, the use of a passenger chassis would be 
more profitable than the use of a tanker, rests merely on an assertion, 
and is certainly not borne out by the alacrity with which Fairdeal Motors, 
whose proprietors intended to engage in petrol transport (vide Allegation 
27), agreed to obtain these tankers. 


13.24. The reasons for the suggested exchange being thus in- 
adequate and, I would add, invented, the progress of the transaction 
leading up to the actual exchange leaves me no alternative but to hold 
that the whole thing was motivated by the object of placing these tankers 
Which were otherwise not procuarble in the hands of Fairdeal Motors. 


13.25. The history of the negotiations and some of the irregulari- 
€s Connected with the transfer have been mentioned, but these may now 
dea ored together. We start for this purpose with Document 10 
ie th January, 1963, five days after the tankers are received from the 
whee uilders, which is a note by the Deputy Commissioner, Transport 
ath pesenes a departure from the earlier views expressed by him on 

oa Sust, 1962 relating to the strengthening of the State tanker fleet. 
cis Aoeestion in Document 10 with which the Transport Commissioner 

€C was in the alternative— 


(2) to get allocation of T.M.B. passenger chassis from TELCO 
Or get the same from the local delers ; 


(b) if Straight purchase was not possible, to replace these 
With goods chassis ; 
and this 3; 
aoe it should be borne in mind, at a time when there was a Freeze 
88 Private € Government of India on the sale of goods chassis so far 
Parties were concerned. No sooner was this order passed than a 
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jetter was addressed on 9th January, 1963 itself to Fairdea] 
enquiring if they could sell outright and deliver immediately 
chassis. The reply was, as one might expect, that they would ae 
outright but would exchange, or make available on loan. If it Ww 
question of exchange having regard to the non-availability to the esa 
truck chassis, it is clear that they desired these alone in exchange, el 
though the firm appeared to give the Department the option of replag 
passenger chassis with other similar ones which they might get subsequen 

ly, this was not availed of though in view of the “Freeze orders” aid 
Government of India which ‘‘defreezed”’ bus chassis, there Was ey . 
chance or possibility then of the Government obtaining such bus chien U 
in the near future. The suggestion of learned counsel for Governmen E 
that Fairdeals Motors knew that his option would not be availed of i 
because the Transport Department were aware of the purpose of th 
entire transaction, appears to me well founded. This was on 1th 
January, 1963, and on 14th January, 1963 the Government got the 4 
passenger chassis and two of the tankers were delivered in exchange to 
Fairdeals on 14th January, 1963 and the other on 4th February, [963 
As pointed out, there was no order of the Transport Commissioner 
choosing between the alternatives seemingly offered by Fairdeal Motors 
and directing the delivery of the tankers in exchange and even the 
post-event memorandum dated 4th February, 1963 (Document 22) which 
purports to be in response to the reply of Fairdeals dated 11th January, 
1963 does not authorise the delivery of tankers. In this the proposal is 
to deliver merely goods chassis in exchange, in view, it is said, of the 
fact that they have already in stock sufficient number of goods chassis, 
The exchange as seen above had taken place by then and the tankers 
had been delivered in the circumstances narrated earlier. It would, 
therefore, be seen that Tankers which were specially fabricated for 
strengthening the petrol carrier fleet were diverted to Fairdeals without 
any previous order to that effect by the Transport Commissioner, and 
even without a demand if one goes merely by the correspondence, for 
these from Fairdeal Motors though as seen from the admitted facts in 
relation to Allegation 27, Bashir Ahmed was in urgent need for tankers. 
I must confess to a feeling that starting with the note Document 19 an 
the entire correspondence with Fairdeal Motors which followed is really 
artificial, and meant to provide the department with a paper justification 
for an impreper deal which had been fixed up between the parties. 







__ 13.26. It is in the context of these facts and circumstances 
which are borne out by the documents that the propriety and regularity 
of the transaction has to be viewed. Before continuing, it would 0¢ 
convenient to refer briefly to the defence of the respondent and then 0 
Bashir Ahmed to this charge. The respondent states that he does not 
remember the details of the Freeze order, though he states he recollects ‘ 
that there were some restrictions following the proclamation © En 
gency. He then denies that he gave any instructions to the Transpo! 
officers to effect the exchange, a matter which is asserted by the™. i 
their affidavits to which, however, I am not referring, as I am not ba 
any conclusions on their statements to this ceffet even though 02 oat : 
He also denies that his official position was exploited to effect this es 
change for the benefit of his son. The reply thus being purely negallv 
it leaves it to the Government to establish their case. 
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Coming next to Mr. Bashir, he too denies that he sought 
13. tion of his father, and in particular asserts that he never 
the te ne d to his father anything regarding his negotiations with 
evell men Oil Corporation for the carriage of their petroleum. He 
d ine respondent by stating that the latter did not direct the 
suppor Commissioner to make available the Tankers and adds that 
Transpo e the tankers were made available, he was not interested in oil 
at the 1 [In other words he wants the Commission to believe that he 
tankers. da favour on the department by taking these tankers in which 
ae interested in exchange for passenger bus chassis which the 
tment urgently needed but which they could not otherwise im- 
deparv jy procure. In further paragraphs he refers to the correspon- 
Be vecn the Department and himself which resulted in the exchange 
dence aereed to, and says that the tankers were handed over in exchange 
a eaase they had not been made ready in time, as winter had set in and 
could not be immediately used as the mourtain passes were closed. 
Besides, it is stated that the tankers were given in exchange as Govern- 
ment had not sufficient number of unmounted chassis on their hands, 
which it is needless to point is plainly contrary to the facts. 


13.28. In regard to the portion of the reply which seeks to 
justify the exchange on the merits, it designedly ignores and makes no 
reference to the Freeze order of the Government of India under which 
while T.M.B. Bus chassis could be had by private parties the sale of 
Truck chassis was forbidden to every one except to Government and 
this on special release orders. This feature is prominently brought out 
in the statement of case filed on bchalf of Government and though the 
respondent has chosen to refer to it, it is not even adverted to by Bashir 
Ahmed. Being in the trade and being a dealer of TELCOs vehicles 
and having intimation of the Freeze from TELCOs telegram to him 
dated 27th Octcber, 1962, already referred to, it is fair to assume that he 
was aware of the legal difficulty in the way of his acquiring any truck 


Coe He does not, of course, say that he had any other truck chassis 
ith him. 


wae eee The rext point to be adverted to is his statement that he 
these T apcissted in tankers and that the Gcvernment as It Wel€ thrust 
they d a ers cn him because cf their need for passenger chassis which 
Sette to obtain from him. This also is seen not to be true. As 
7 ace from the discussion of the facts in relation to Allegation 
and New a the actual contract between the Indian Oil Corporation 
to himself harat Transporters (in which firm Bashir had even according 
1963 (Doc an interest) was made by exchange of letters on 15th March, 
had been pene 23 and 24 in Allegation 27), the Indian Oil Corporation 
as early ee to fix up a transporter for their petroleum products from 


their cng oe 1962. Other transport undertakings had submitted 
Gitonsesc oD July, but they had made their offers subject to con- 


ot con the 1.0.€ ring 1 ermi hich the 1.0.C. 
Ccoul : . procuring route permits to Wil 
ome eee The J.0.C, officials sodden that if the State Ge: 
Ugust fees it up it would be the best (see Document 4 dated 29th 
had not shown = Allegation 27). Apparently the State Government 
According 4 any willingness to undertake the contract. Thereafter, 


8 to Bashir Ahmed in his reply to Allegation 27, someon®s 
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whom he does not name had told an I.0.C. official Mr. Anand who Was 
incharge of arranging the transport agency that he (Bashir Ahmed) 
was the person capable of taking up the contract. Bashir Ahmed t " 
goes on to add that he first brought Mr. Anant into contact with Abd, 
Rehman, “partner of Nav Bharat”, join in the negotiations, and finaliy 
that the contract was entered into on 15th March, 1963 by letters eX 
changed on the same date. Bashir Ahmed does not give us any idea Of the 
dates on which these things took place, but it is not unreasonable to 
suppose that three months would not be a long interval between the 
time when he was first contacted by Shri Anant as the “fittest Person” 
to undertake the job and when after negotiations with Nay Bharat (to be 
dealt with the Allegation 27 infra) in which he took part and the emer. 
gence of the final agreement with New Bharat. It is to be noted as seen 
from the discussion in Allegation 27 that Anant rejected the offer by 
another firm Poonch Kashmir Transport Co. Ltd. becuase they wanted 
him to secure route permits for their tankers and in contrast in their 
letter dated 30th March, 1963 it is stated that New Bharat had with them 
four Tankers on hand—three of them being those subject of this charge 
and I have already explained the source of the fourth also. In the 
circumstances, it would not be improper to conclude that the statement 
that Bakshi Bashir Ahmed was not interested in the business of petroleum 
transportation in January, 1963, is either deliberately untrue or to put it 
more charitably to him due to his misrecollection. Besides, for Bakshi 
Bashir Ahmed to say that while he was content to receive in exchange 
truck chassis, the Transport Department as it were, thrust petrol tank 
mounted vehicles on him, imposes too great a strain on one’s credulity, 
for even on 14th January, 1963 the very day on which he delivered the 
Passenger chassis, he got his employee to take delivery of two Tankers . 
and the third one was delivered to him on 4th February, 1963 all on 
telephonic instructions of the Transport Commissioner—the third vehicle 
being withdrawn from transporting petrol for Government on which 
Jeb it was then currently engaged. The fourth one it would be 
recollected he took from the body builder straight. 





13.30, That what he states in his reply does not represent what 
he really felt, is also apparent from the manner in which he refers to his 
‘achievement” in securing tankers in the context of the difficult supply 
Position in regard to them in a letter which he addressed to the 1.0.C. 
on 30th March, 1963 in which after referring to four tankers having 
already been lined up at Pathankot, he said— 


“with modest pride it may be stated that it was with much diffi- 
culty that these six tankers could be arranged and that so soon 
against the background of total stoppage of truck chassis for 
sale to the trade. Anyway this is an achievement......+- 
(vide Document 25 jn Allegation 27). 





The result of this discussion may be summed up thus : 


(J) Having regard to the approach made to him by the .0.C. 
officials, Mr. Bashir Ahmed became interested in the 
business of transport of petroleum and was in need ° 
tankers, 





— 


mee 
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>) Owing to the Freeze orders of the Government of I i 

(2) fuck chassis could not be had. The Government ee 
truck chassis with them and besides had ordered some of 
these to be fitted with tankers and. they were ready with 
Government on 4th January, 1963. 


(3) The ietter of Bashir Ahmed dated I1th January, 1963 was 

“replied to only on 4th February, 1963 and this might have 
been received on the next day, but by that date the entire 
exchange had already taken place. 


(4) Bashir was thereafter in a position to conclude his agree- 
ment with the T.0.C. © 


13-31. I shall now take up the question of the impropriety and 
irregularity of this transaction. Pausing here, I may add that in the 
statement of the case reference is Made to certain calculations on the basis 
of which it is stated that the exchange resulted in pecuniary loss to the 
Government. As, however, there is nothing about this in the allegation 
asnotified, I do not propose to take any notice of this feature, assuming 
that. it is correct. Leaving this out— 


(1) the first impropriety or illegality in_ this transaction 

is said to consist in this that it has evaded 
or bypassed the spirit if not the letter of the Government 
of India’s Freeze Order under which no T.M.B. truck would 
be released for private purchase. No doubt the Govern- 
ment Order in terms: places a ban only on manufacturers 
selling to private individuals but it appears to me, that it 
would be a plain evasion of the rules, if a Government 
which is authorised to acquire a “fo7en” vehicle, diverts 
it to the use of a private individual. 


(2) Next that at a period of National Emergency, when there 
was great need for transporting petrol to the forward areas, 
the Government, in variance with the views expressed 
by them a few months earlier deprived themselves of the 
use of tankers by making them available to a_ private party 
to enable him to earn his profit. This has to be taken in 


conjunction with three other matte:s— 


(a) If the Government really required buses for operating 

their passenger fleet there was no insusperable obstacle 
in having passenger_bus bodies built on T.M.B. L. 
312/42 chassis, the Department having done so earlier 
and they had at least 39 such Truck Chassis with them 
if they had really needed buses and there was, there- 
fore, no need for getting passenger chassis from the 
dealer, in exchange. 


(b) Even if an exchange was desired the bare chassis could 
have been given instead of tanker mounted ones and 
particularly as the tankers could have been put to wie 
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by Government as exemplified by that which 
delivered on 4th February, 1963. Was 


(c) Though Fairdeal Motors was at least on Paper Content 
to receive passenger chassis given to them from new 
arrivals, there was no reason why this was rae 
availed of. 


I have no doubt that the improprieties such as are relied on, are most 
serious and as pointed out earlier there has never been any case of exchange 
of vehicles in the Transport Department. That these improprieties have 
been committed by the Department, not as is stated for the ostensible 
purpose of the Department earn’ng more revenue, but for benefiting 
Bashir Ahmed, is also in my opinion made out. 


13.32. We next come to the most important question in respect 
of this as of other allegations : was this impropriety committed by the 
Department on the direction of the respondeni, or with his knowledge 
and connivance. It is this part of the case in respect of most of the alle- 
gations, that I have felt the greatest difficulty. The Government have 
becn unable to point to any written order passed by the respondent to 
put through this transaction. It is fairly clear from the files that though 
under the rules the Transport Commissioner was not authorised to effect 
a.teansaction of this type |without specific Government orders, the ex- 
change was put through without any formal or written order of Govern- 
ment sanctioning it. The Accountant General raised an audit objection 
to this irregularity in November 1963 and stated that he proposed to - 
insert a draft paragraph in relation to it. In the reply proposed by the 
Transport Commissioner, the point raised about the exchange not 
having been sanctioned by the Government was not controverted and in 
these circumstances there could be no surprise that we do not have an 
eee or direction by the respondent sanctioning or approving this ex- 
change. 


_ 13.33. But the question still remains whether a transaction 
of this nature Involving a matter of policy—abandonment of the proposal 
tor using tankers for transporting petroleum to the Border Roads Project 
and taking up instead the enlargement of the passenger service—would 
have been effected without the order of the respondent as the Prime 
oe and also as Transport Minister which portfolio he held at this 

me. 

13.34. This has to be judged in the context of the unequivocal 
orders of the respondent based upon Cabinet resolutions under which 
there could be no purchase of a vehicle except on the specific orders of the 
ee jee aces ? ef the file GDB 560/61 (iii) contains cine 

oO of the General Depar . The 
second paragraph of this cee as epee el 


“Government have further ordered that no new jeeps and/or 
vehicles should be Purchased by any department even 
though funds exist and administrative sanction also has 
been  obiained without obtaining orders of the Prime 
Minister on each Individual case of this type afresh”. 
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1st vember; 1961 the respondent was not the Minister incharge of 
On ort which portfolio he did not hold from the Ist January, 1961 to 
Tran Ap ril, 1962. This Government order shows that even though he 
the 1” Minister incharge of Transport, still he exercised full control 


ot the e 
We the purchase of vehicles. 


13.35. This Government order was further clarified by further 

: hich are found in the same file by which it was made clear that 

‘y department had to obtain formal orders of the Prime Minister be- 

urchasing 2 jeep or any motor vehicle and that the heads of depart- 
ments were required to put through the transactions of these vehicles 

& through _ the Transport Department, (See the instructions contained 

f in the Chief Secretary’s note dated Qnd January, 1962 file No.GDB 560/61). 
This Jast point about the purchase through the Transport Department 
after obtaining the orders of the Prime Minister was embodied in a formal 
Government Order (Circular No. 41 of 1961 dated 20th November, 1961). 
All this wes the result of a decision of the Council of Ministers (Decision 
No. 150-B/61 dated 31st October, 1961). And lastly, I might refer to a 
letter from the Deputy Secretary to Government, General Department 
(GDB 560/61 (in) dated 10th January, 1962) where he states— 


“no jeeps or any other vehicles can be purchased under 
the latest orders without the approval of Prime 
Minister. When such approval is obtained orders should 
also be solicited as to whether the purchase is to be made 
through the Transport Department or by you direct from 
the suppliers”’. 


ssions which the Prime Minister had granted to certain departments for 
the purchase of these vehicles. In relation to the Chief Engineer, Roads 

and Buildings who sought permission to purchase three Willy’s jeeps, 
‘the note is— : : 


. Paragraph 31 of this file is also relevant. It contains a list of the permi- 


“Order already placed under verbal orders of the Prime Minister,’ 


and itis signed by the respondent on 24th February, 1962. 


thes 13.36. Now, therefore, what emerges from this is that without 
Lo respondent’s order no purchase of vehicles could have been legally 
ae ect I take it that an exchange falls within these rules, for an exchange 
teak: mutual transactions of sale each one not for cash but for other 
ane e consideration. Ihave only to add that what applies toa pur- 
nee would apply to a sale and this technical aspect apart, We find that 
fai oe second hand vehicles were sold as we find in the documents 

aes in Allegation 37,% these sales were sanctioned by the Cabinet and 
5 ernment orders were’ passed for effccting them. b 


| 
| 
| 


cen ee The question immediately arises whether the Transport 

vie would have undertaken this exchange in the manner 

resohit; 1 it was effected without the orders of the respondent, 2s the Cabinet 
Solution and the circulars issued pursuant thereto clearly required. 
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feel that I can answer this question only in cre ieee tes in thewegs. 
tive, namely tht he would not have done it except vn the sanction af 
respondent, for I consider this inference me a reasonable 
inescapably flowing from the facts Gunes a a the transaction 
Besides, it was not even a case of a single vehicle but of four. and that acd, 


to the gravity of the irregularity. 


13.38. The only point on which reliance is placed by the rs. 
pondent is the absence of any order by him on the file sanctioning Or direc. 
ting this exchange, but this by itself furnishes no conclusive answer 
because as I shall show in examining the charge in Allegation 27 which 
follows, as well as in Allegation 37 dealing with the allotment cfa Fiat 
car to Mr. Mir Nasrullah, there is evidence in the files of Verval orders 
which have not been subsequently confirmed in wiitirg. This J should 
say is only by way of illustration, for there are several other such cascs 
to which I would refer in discussing other allcgaticns wkeie this defence 
is raised—e.g. Documents 17 ard 18 in Allcgaticn 32. In fact the 
respondent himself admits that he used to pass sevcral ver bal o1€c1 tf cugh 
he asserts that they were subsequently confirmed by him. But this ccr- 
firmaticn however is not found to be an invariable practice. I might 
in this connection also refer to file No. 20 (NH) Pat II Chief Engineer 
P.W.D. Srinagar which is a letter fiom the respondent’s brother My. 
Abdul Majid on behalf of his Kashmir Oil Co. addressed to the Divisional 
Engineer, Roads Division, Srinagar dated 20th July, 1260. The writer 
was referring to the need to provide him witha site for istalling a petrol 
pump for the Kashmir Oil Co. . He states in it--- 


““As will be rccalled some time back the Hon’ble Prime Minister 
allotted in your presence the plot of land opposite Regal Cinema 
to us for resitement of our existing pump situated at Resi- 
dency Road.”’ 


Now, there is no reference in the files to any verbal orders cf the Prime 
Minister, nor any confirmation by him of such an onder after the same 
Was put up to him. But for the existence of this letter from Abdul 
Majid there would really be no evidence, if one went by the foi mal ordeis 
alone, of the respondent having taken any part in selecting the plot men- 
tioned for allotment to Abdul Majid. The only rezson why I am referring 
to this is to show that the non-existence of a written order cr ccnfimation 
in ae of a verbal order does not prove that no verbal orders were 
passed. 


13.39. The next circumstances which, in my opinion, is ‘even 
‘stronger in favour of the submission of learned counsel for the Govern- 


is the manner in which the noting in relation to the shift frem the nee! 
for’ tankers to the need for buses to run additional passenger ‘services, 38 
done. As I have already pointed out, this started only on 9th January; 
1963 just at the time whcn Bakhshi Bashir Ahmed was evidently apP: 
roached by the 1.0.C. to undertake the transport of their petroleum 
products from Pathankot to Srinagar etc. The object of this change 1) 
the policy, as seen from w’ at finally transpired was to hand over the 


chassis on which tankers had been built to Bakhshi Bashir Ahmed for his 








ye 


. 
| 





Aaeeois was 


‘Bashir 


ge 


_ the petroleum transport business. I have already poi 1 
in * Cod in the interest of the State besides recat ove 
t mw Tt is. not suggested that the Deputy Transport Commissioner 

he Transport Commissioner had any personal interest in Bakhshi 
or Ahmed to make this noting and start a file for effecting this exChange. 
Iris not the case of the respondent or of Bakhshi Bashir Ahmed that they 
had any such interest. The only person who had any interest in the 
Beier and oho could have influenced the initiation of these proposals 
through which within a week after the first noting on 9th January, 1963 
the tankers were delivered, could have been the respencent. I am not, 
therefore, impressed by respondent’s denial both as regards his knowledge 
ieuiliese tankers were being made available to Bakhshi Bashir Ahmad 
or that he made directions as regards this exchange. 


13.40. My finding on this charge, therefore, is that this exchange 
which was detrtmental to the interest of the State, besides being irregular 
because it was without the sanction of the Government and illegal because 
+t was in Violation of the orders of the Government of India by which tke 
transfer of these vehicles was banned, was effected on the instructions 
of the respondent though there were no formal orders to that effect, 
and that he thus abused his official position to confer‘ pecuniary advantage 
on his son Bakhshi Bashir Ahmed. 


13.41. Bakhsi Bashir Ahmed ¢'d obtain considerable ‘monies 
by reason of obtaining these vehicles wich he could not have obtained 
otherwise, but as the profit he made out of this exchange was by the 
use of these tankers in transporting petroleum and petroleum preducts 
for the I.0.C. the obtaining of which agency is the subject-matter of the 
charge in Allegation 27, and Fas been considered there, it is not neces 
sary assess the pecuniary advantage gained by Bakhshi Bashir Ahmed 
by the abuse of power by the.respcndent in respect of Allegation’ 26. 


iam 14.1. Allegation 27 is a sequel to Allegation 26. The charge 
in it is that the profitable use for which the tankers were cbtair edin the 
circumstances narrated in Allegation 26 materialised by the obtaining of 
a contract from the I.0.C. for the transport of their petroleum end 
petroleum products from Pathankot to Srinagar and beyond, eliminating 
competitors who offered the 1. O. GC. more adavantageous rates: The 
allegation as set out in the notification is in these terms : : 


“*By the abuse and exploitation of the official position of Bakhshi 
Ghulam Mohammad, a concern owned by his son Bakhshi Bashir 
Ahmed (Messrs New Bharat Transporters) wes able, in March, 
1963, to secure a contract from the Indian Oil Company for 
transporting their petroleum preducts in J & K State, in spite 
of the fact that previously Messts Poonch Kashmir Trans- 
porters had given quotaticns, which were lewer than the ratcs 
at which the contract was given to Messrs New Bharat Trens- 
Porters’’. : 


14.2, There were two points which were specified am the 
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statement of the case as constituting the gravamen of the charge in tee 
gard to this allegation. They were—- 


(1) That the State Government were themselves originally 
interested in obtaining this contract for the cartage of petroleum {oy 
the I.0.C. but that in order to accommodate Bakhshi Bashir Ahmeg 
they at the direction of the respondent dropped this idea and abstaineq 
from entering into that business. 


(2) This apart, that by reason of the control which the respon- 
dent exercised over the isstie of route permits for transport vehicles, 
every other transporter who was otherwise willing te cart these products 
even at lower rates of transport charges was dissuaced if not prevented 
from entering into the field and that this enabled Bakhshi Bashir Ahmed 
to obtain this profitable contract and at rates higher than those which 
had been - offered by others. 


14.3. The brief facts necessary to understand the charge and 
appreciate the relevance of the documents that have been filed in relaticn 
‘thereto are these: ‘Towards the middle of 1962 the I.0.C. intcnced 
to distribute their petroleum and petroleum prcducts in the State cf 
Jammu and Kashmir. Quite a considerable quantity cf these was needed 
for the Beacon project which was laying roads etc. in the northern 
borders of the State and in the area leading to Ladakh and the I.0.C. 
contemplated obtaining a contract from the Government of India for 
-transporting petroleum for this work. Before entering into such a 
contract with the Government of India the I.0.C. desired to assure 
themselves of the feasibility oftheir plans and ascertain the rates which 
they would have to pay to their contractors. They, therefore, ccm- 
menced making enquiries as regards these matters. An enquiry 
_was first made. of the State Transport Commissioner about the rates fcr 
cartage from Pathankot to Srinagar and between Srinagar and .Sena- 
marg, and also as regards the availability of bulk petro! carric1s, 10 
which they got a reply by a letter from him dated 6th June, 1962 (vide 
Document 2) quoting his rates and also stating that bulk petrol carriers 
were available with the Government and that their number would ke 
increased before the end cf the year which might be some indiccaticn 
of willingness on the part of thefGovernment to undertake this transport. 
In this connection, I might recall the contents of Document 4 dated 4th 
August, 1962 in Allegation 26 already referred to under which six trucks 
chassis were proposed to be sent for tankers being built on them in order 
to strengthen the Government’s tanker fleet. The J.O.C. were meen- 
while also trying to ascertain from private operators the market rates fer 
the transport of these products. In response to these enquiries the 
concern which is mentioned in the notification—-The Poonch Kashiir 
_Transporters—quoted a rate of 42 nP per gallon for transport between 
_Pathankot and Srinagar and 11 nP from Srinagar to Sonamarg, inclusive 
of toll but exclusive of goods tax but subject to a condition as to obtain 
ing route permits to which reference will be made later. The 1.0.C: 
obtained on 26th November, 1962 the contract from the Director General, 
Supplies and Disposals, Government of India for transporting petro- 
leum and petroleum products in the State under which they were to 
carry petroleum up to Srinagar and then on to Sonamarg. This 
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s for the period Ist December, 1962 to 30th November, 1963.- 
trae tract WAS worked by them through the New Bharat Trans- 
This «=. Srinagar a concern owned by Bakhshi Bashir Ahmed,and the 
i art of Allegation 27 is that this was madejpossible by the control: 
Be athe respondent exercised over the issue of route, permits ‘for Trans- 
W ze vehicles, as a result of which only Bakhshi Bashir Ahmed could 
tain these permits so that none others could compete with him. 


contract Wa 


14.4. Pausing here I shall summarise the points not in controe 
versy as distinguished from those which are in dispute. 


(1) That New Bharat Transporters obtained the contract for 

5 transporting 1.0.C. products from Pathankot to Srinagar and beyond, 

f is not in dispute. Nor is it in dispute that the New Bharat Transpor- 

ters was a concern in which Bakhshi Bahsir Ahmed, son of the respondent, 

was interested. It is said by the Government that he was really the sole 

proprietor of the company and that the others shown as partners were 

dummies, and introduced for income-tax purposes, but his case is that 

this was a real partnership in which he with his sister were only two of 

four partners. But this, in my opinion, is not of much significance for 

the purposes of this charge, because it is common ground that he had 
substantial interest in this concern and was managing its affairs. 


(2) That the Poonch Kashmir Transport Company offered 
rates which were more advantageous to the Indian Oil Co: than the rates 
which were finally settled with the New Bharat Transporters was not. 
also in dispute. ; 


_ -(3) The matter on which parties were not agreed was whether 
f the respondent did or did not control the issue of route permits for trans- 
; port vehicles for it is said by Government that it was because of the use 
to.which the respondent put this control that it became possible for the 
| New Bharat Transporters to obtain this contract on such favourable terms: 
| On the other hand, it is the case of the respondent that the issue of 
. transport permits was a matter, which under the Motor Vehicles Act 
| By within the exclusive jurisdiction and power of the Transport Com- 
missioner and that he himself neither could nor did interfere’ with the 
| issue of these permits. 
| 


m 14.5, Thus, the real point in controversy is the third of the 
latters set out above, but before dealing with it, | shall set out the * 
ocuments which throw some light not merely on the genesis of this 


Contract between the I.O.C. and Bashir Ahmed, but also on the point 
in dispute. ; 


14.6. The Director General of Supplies and Disposals, Govern- 
ae of India, called for tenders for the eats of gasoline, diesel oil 
The I a Border Roads Organisation in the State of Jammu and Kashmir. — 
before ae desired to make a tender in response to this invitation, but 

tate Gone so, made enquiries from the Transport Department of the 

Purpos overnment as to the facilities that would be available for the 
ae eee Of transport and the prevailing-rates. The Deptuy Transport . 
issioner replied to the 1.0.€. by decument 2 on 6th June, 1962 - 


~ 
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sn hem with their position regarding tankers, hew : 
semaine be increased later: in the year and quoting the vale 
hich the Department would be prepared to transport. Evidently 
it was on receipt of this letter that the I.0.C. submitted their tender fo; 
the D.G. S&D_ contract which they did cn 26th November, 1962, Ag 
the Deputy Transport Commissioner had quoted the ratcs cnly between 
Pathankot and Srinagar, but as these products had to be transported. also 
from Srinagar to Sonamarg, Document 3 was addressed to him Inquiring 
as to the rates for carriage to this place, but no reply was received. The 
State Transport authorities were thereafter contacted and the Executive 
Assistant of the J.O.C. addressed the Company s District Sales Manager 
on 29th August, 1963 (Document 4) and said— 





“Since the carriage rates are uniform in J&K, it will be better 
to give the work to J&K Government Transport. They have 
plenty of goods carrier to spare for our work. Private Trans- 
port contractors have only 30 route permits and as many 
vehicles for Pathankot-Srinagar route........ The rates for 
Pathankot to Gulmarg and from Srinagar to Gulmarg are 
being worked out by the Transport Commissioner’s cflice and 
Bakhshi Ghulam Ahmed (maternal cousin of Bakkshi Ghulam 
Mohd.— item 42 of Part ‘A’ of Schedule 1). These will be 
sent as soon as I get them.” 


After these discussions we have Document 7 which is a letter from 
Bakhshi Ghulam Ahmed to the Indian Oil Co. quoting his rates from 
Pathankot to Srinagar @ 50 np per gallon, those from Pathankot to 
Sonamarg @ 63 np per gallon and from Srinagar to Sonamarg @ 13 np 
per gallon, which were stated to be exclusive of toll tax and goeds tax 
both of which would be extra. Document 7, however, was not the 
only offer which the I.0.C. received. They got one from, among others, 
the Poonch Kashmir Transport Co. Ltd. (Document 8 dated 3rd July, 
1962) and this-firm quoted— : 


“From Pathankot to: Srinagar 42 np per gallon 
From Pathankot to Sonamarg 52 np per gallon 
From Srinagar to Sonamarg 11 np per gallon.” 


These rates were to be inclusive to toll tax but exclusive of goods tax. 
They undertake to deposit a_ cash security of Rs. 25,000/- to be adjusted 
against bills and also agreed to these same rates for a period of five 
venue: They, however, made a stipulation which is of some impol- 
ance.— 


“I agree to provide any number of tank lorries as you would 
require provided if your company being a Government concern 
helps me secure the route permits from the J&K Government. 


On examining these tenders the 1.0.C. evidently considered that it would 
be better if the State Government itself acted as their agents in this 
matter and so repeated their enquiry as to the ratesat which this transpex- 
tation would be posssible for which they got a reply on 13th Septembe!, 
1962, When, however, the Government was requested to undertake, 





= TP eg hy ee irks Sa Be) yp et CAS RN eee ae Lee 


[ 291 1 
‘ob, the Deputy ‘Transport Commissioner replied by Document 

oe 24th September, 1962— 

Wee it isto inform you that this undertaking (i.e. the Jammu 
and Kashmir Transport Department) is not plying manlecetort 
the said route. As such it is not possible for this undertaking 
to lift the lubricants.” 


The Government having refused, the 1.0.C. had to resort to private’ 
transporters to fulfil their necds. In this context reference may be made 
to a letter (vide Document 99 dated 9-9-1962) addressed by Mr. Khosla, 
Sales Officer of the I.0.C. to the Branch Manager at New Delhi which 
is of some importance. In this letter he said— 


‘“€As reported to you in my above letters Sh. Jamwal, Deputy 
Transport Commissioner is deliberately delaying giving us the 
rates for reasons best known to him. I had requested your 
office that Branch Manager may kindly write a D. O. to Trans 
port Commissioner to get the matter expedited. 


“The only other party which can cart our products from 
Pathankot to Srinagar and from Srinagar to Gulmarg is M/s 
Ghulam Ahmed Bakhshi.. The Poonch Kashmir Transport 
Co. Ltd., Jammu has not permit for long routes. Permits 
for long routes, as earlier reported by me, are more or less the 
monopoly of J&K Govt. Transport. Kindly ask the J&K 
Govt. Transport and Ghulam Ahmed Bakhshi to expedite 
sending us rates.” 


Evidently the resort to Bakhshi Ghulam Ahmed cousin of the respondent 
came to nothing, or at least we do not know how it dropped, but one 
thing is clear that both the State Government as well as Bakhshi Ghulam 
Ahmed disappeared from the scene. 


G 14.7. The tender of the 1.0.C. was accepted by the Director 
General, Supplies and Disposals on 26th November, 1962 and a contract 
a the usual form was entered into (Document 1), the period of the 
contract being from Ist December, 1962 to 30th November, 1963. 
a -O.C. was, therefore, in a hurry to conclude a contract with a 
eae as for working out their undertaking. It is at this stage that it 
as . as if the I.0.C. officials contacted Bakshi Bashir Ahmed. So, far 
e documents go, the next in order of date is a letter from the Branch 
Se pacer of the L.0.C. to the Nav Bharat Transporters, Residency Road 
Teter on which is dated 15th March, 1963 (Document 23). By this 
Baths Nav Bharat Transporters, a concern whose connection with — 
Shakes ashir Ahmed I have already discussed when dealing with the_ 
muse Covered by Allegation 25, were requested to quote rates from Sh 
nagar to Sonamarg. The reply to this is also dated 15th March, 1968 
i Gat 24) b which Nav Bharat Transporters assured the Indian 
pron wet they could arrange an initial number of six tankers and alee 
would b satisfactory arrangements for taking the work in hand. It 
with B € noticed from the facts in Allegation 96, that the Tankers were 
ashir Ahmed of Fairdeal Motors and this statement in the letter 
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of Nav Bharat shows the identity of the two businesses. Immediately 
thereafter .Nav Bharat Transporters disappeared ficm the Scene and We 
have the New Bharat Transporters a firm which Bashir says came inte 
existence at this date, emerging to continue the same CorresPcnéance. 
New Bharat Transporters claimed in their letter (Document 25 date 
30th March, 1963) that the letter of the 15th March, (Document 24 
purporting to be for Nav Bharat Transporters as their cwn which would 
again show the identity of these two concerns) and stated— 


“Four numbers of tankers have already been arranged Which ate 
standing lined up in Pathankot waiting to be pressed into service. 
These I should add were the tankers which were ebtaincd by 
Fairdeal Motorsin January-February, 1963 vide Documents 
13, 14, 16 and 17 in Allegation 26). Two others are being 
mounted with tanks and will be ready, we hope by Ist of April 
1963 positively.” 


and they added— 


“With modest pride it may be stated that it was with much 
difficulty that these six tankers could be arranged and that so 
soon against a background of total stoppage of tiuck chassis for 
sale in the trade’? (which indicates that the gravamen of 
the charge in Allegation 26 is true). 


As regards the rates they aid— 


“Our rates are completely on par with those of other transport 
companies carting the products of other Oil Companies in this 
area. These are 50 np per gallon from Pathankot to Srinagar 
plusroad toll round trip and the goods tax etc. as prevalent 
at the time of actual cartage...... So far as the cartage of 
your products from Srinagar to Sonamarg is concerned, this 
is being examined in its various aspects, our quotations for 
which will follow in due course of time.” (It will be noticed 
that this, is much higher than the terms offered by Poonch 
Kashmir Transport Co. which have already been set out). 


These negotiations appear to have been conducted with the New Bharat 
Transporters Personally by one Mr. Anant an employce of the 1.0.C. 


to whose services reference in very culogistic terms is made in the letter 
(Document 25). 


14.8, In recommending the acceptance of New Bharat’s offer; 
Anant wrote a letter on 8th April, 1964 to the Chairman of the Indian 
Oil Co. which is somewhat revealing. In this letter (Document 26) 
Mr. Anant stated— 


“The only reliable party who can su ly us uired number 
of Mercedes Begs chai and Eee edn bon with route 
permits into 8K (underlining Mince) are Messrs New Bharat 
Transporters, Residency Road, Srinagar. We contactd some 
other haulage contreactors who have advised us that they will 
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not be able to ply the Pathankot-Srinagar route without the 
required route permits | which are very strictly controlled by 
the J&K Government.” (New Bharat had no route permits 
py that date—they got them only in June, 1963, after their 
contract with the 1.0.C. But the way in which their possession 
of route permits are referred to shows the degree of.confidence 
they must have conveyed to the 1.0.C. officials regarding their 


obtaining them). 


Then, after referring to the letter dated 30th March, 1963 
(Document 95) Mr. Anant stated— 


“This rate is the same as the rate charged by them from other oil 
companies (This is not correct as is seen by comparison of the 
rates quoted by Poonch Kashmir Transport Co. Ltd)....The 
party has requested that we enter into a contract with them for 
five years and we recommend doing so on the same terms , 
and conditions as the contract of the other oil companies.” 


[shall comment about the contents of this letter later. In reply to this 
we have Docuemnt 27 by which sanction was accorded to the Branch 
Manager to enter into the contract and a formal agreement was entered 
into (Document 28) on the 25th June, 1963 signed by Bakshi Bashir 
Ahmedand Mr. Anant on behalf of the two contracting parties. “But 
even, before this formal agreement was concluded, New Bharat Trans- 
porters appplied to the Transport Commissoner on the llth June, 1963 
(vide Document 30) for the grant of route permits for six tankers for 
plying between Pathankot and Sonmarg.. This application was granted 
the next day on 12th June, 1963 and the grant was immediately com- 
municated to the New Bharat Transporters. On 24th August, 1963 
New Bharat Transporters made an application for an additional private 
carrier temporary permit for the route Pathankot-Srinagar-Sonmarg 
(Document 31) for using an additional tanker and this was granted 
on the same day. Similarly, an application for two more tem- 
porary permits was made on Qnd September, 1963 (vide Document 32) 
which was granted on the 10th September. 


14.9. These applications (Documents 30, 31 and 32) and the 
grant of the permits applied for immediately they were made is contrasted 
by learned counsel for the Government with the other cases where appli- 
cations made for the grant of permits were either rejected or were hel 
Wi for indefinite periods without any orders being passed on them, for 

Repose of showing that applications by Bakshi Bashir Ahmed or 
Other relatives of the respondent were treated on a special footing and 
eit accorded special privileges and favours which were denied to 

hers and it was suggested that this was the reason why other trans- 
ee for instance the Poonch Kashmir Transport Co. made it a 

a ition that the I.0.C, should ensure their obtaining route permits 

ore they would enter into a firm contract for transport. 


rei 14.10, It will be seen from what has been said up to now in 
gard to this charge (and I should add that this point 1s common to 
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i he charge in Allegation 19 discussed later) that the advan. 
ae teh Bakshi Bachit Ahmed obtained over his competitors jn ih 
field of oil transportation, was due to the strict control exercised by the 
State Government over the issue of route permits for transport Vehicles, 
the State Government here meaning the responcent himself. Jt is said 
by Government that contrary to the provisions of the relevant Statute 
and the statutory rules on the subject, it was the respondent who per. 
sonally controlled the issue of these private and public carriers permits 
and that in this manner he was able to confer undue advantage and im. 
proper benefits on those whom he favoured. 


14.11. Before entering on an examination of this matter and 
of the documents and files which have been relied on for the purpose of 
showing that it was the respondent who exercised a direct control over 
the issue of route permits for private and public Calriers, and was thus 
able to ensure the channelling of the transport trade to individuals and 
concerns whom he favoured or to those in whom he was Personally 
interested, it would be appropriate to refer to the defence of the respondent 
in his reply as also to that of Bashir Ahmed to whom notice was issued 


under Rule 6(1)(a). 


14,12. Taking up first the reply of Bakshi Bashir Ahmed, in. 
. Paragraph 3 of his reply he states that Mr. Anant, Branch Manager of the 
1.0.C, approached him and explained his difficulties in regard to gelting 
a suitable contractor, stating that he had been referred to him as the pro- 
Per person who would be capable of taking up the contract. The Position 
of Nav Bharat Transporters is then Mentioned and Bashir Ahmad claims 
that he arranged for ajimeeting between Anant and Abdul Rehman a 
partner of Nav Bharat in which concern according to him he had ‘no 
iMterest. After these discussions between Abdul Rehman, and Mr. Anant, 
i i av Bharat had no tankers and 
found it difficult to secure tankers on hire from anywhere else they app- 
roached him for the hiring of these tankers. ‘Faced with this predica- 
ment, Shri Abdul Rehman offered to take this respondent as a partner 
to which eventually he agreed due to pressure exercised on him by the 
said Shri Abdul Rehman’. How when he alone had tankers of which 
Abdul Rehman, assuming he was an independent en tity, had urgent need, 
Pressure could be exercised on him, is not comprehensible, apart from the 
story of his having to approach Abdhul Rehman for assistance when he 
had the tankers, being silly to Say the least. Ihave already had occasion 
when dealing with the charge in Allegation 25 to refer to the relationship 
to Bashir Ahmed as well as the status and Position of this Abdul 
Rehman and there is no need to repeat the same, This whole story is a 
tissue of lies which has not even the merit of Plausjbility. 


14,13, He then says that. the firm M/s Nav Bharat Trans- 


1963 and even of 1964—which have been referred to when dealing with 
Allegation 25) and anew firm under the name and style of M/s New 

harat Transporters was constituted as ‘“‘an association of persons’? ccn-. 
sisting of Mrs. Shama Mir, Mrs. Santosh Bhasin, Abdul Rehman and 
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elf and that it was with that firm that the contract was entered 
hipy the Indian Oi) Co. 
in 


14.14. Paragraph 4 of the reply is somewhat inconsistent with 
as stated in paragraph 3 because here he'says that the officials 
Pie 1.0.C. told him that he was the only reliable person who could 

olt i usted with the contract though in paragraph 3hehad said that 

be Bera agreed to enter into a contract with Nav Bharat Transporters 
ey which according to himself he had nothing to do. Finally, he adds 

i aragraph 6 that he did not seek the assistance of his father to get 

Weioute permits which were granted to him by the Transport Commis- 

sioner in the normal course. In support of some of his statements 

Bakshi Bashir Ahmed has produced a letter purporting to be written by 

one P.R. Anant, Depot Superintendent of the 1.0.C. offering himself as 

a defence witness. In this letter Anant denies that any favour was shown 

to Bashir Ahmed by his superiors and that the rates offered by Bashir 


what W 


. Ahmed were the market rates and were reasonable. I do not consider this 


letter as evidence since he has not been examined as a witness and I 
donot take any notice of the contents of his letter except to say that 
these are hardly consistent with his letters nearer the events of which he 
writes €.g. Document 25 from which the relevant passage has been set 
out earlier. 


14.15. The respondent has filed a detailed reply to which I 
shall next proceed. He denies in paragraph 5 that the Transport 
Department ever wanted to secure the contract for the cartage of petroleum 
or the India Oil Co. as also that the Transport Commissioner was 
directed by him not to negotiate for the carriage contract with the I.0.C. 
As regards route permits, he has this to say in paragraph 8— | 


“Tt is incorrect to say that route permits would not be issued 
except under the orders of this respondent .... This respondent 
Invariably used to refer all applications for route permits received 
by him directly to the Transport Commissioner, who was the 
authority to pass appropriate orders after examining the facts 
and circumstances of each case. It is true that quite a 
large number of people used to approach this respondent 
for granting of permits, but this respondent invariably 
after receipt of such applications, referred the same to the 

ransport Commissioner....Applications directly sent to this 
respondent used to b: strongly recommended by various organi- 
Sations, Transport Unions, social workers and prominent men 
in public life, his own Ministers and prominent party workers. 
In all cases the Transport Commissioner would invariably be 
asked to examine the merits and pass appropriate orders in 
the circumstances of each case.” 


A 
nd he added in paragraph 9— 


v4 a 

ais Tespondent....emphatically denies any suggestion. that 
oe y this respondent’s son could get route permits or that this 
espondent controlled the issue. of such permits.” 


Late: 
T On he denied in paragraph 12 that he gave any directions to 
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the Transport Commissioner to grant the several] route permits to i 


son. 

14.16. In support of this Bakshi Ghulam Mohammaq he 
referred to photostat copies of eight letters which contain certain recom. 
mendations for the grant of route permuts. The object of filing thes 
letters, 1 take it, is to establish the point that he has averred in his reply 
that it was only the Transport Commissioner who deal with these app. 
lications and passed orders on them on their merits. 


14.17. 1 shall begin by referring to these eight letters which the 
respondent has annexed to his reply. The first letter is dated 11th May, 
1957 and purports to be by the present Chief Minister, Mr. G. M. Sadiq. 
It is addressed to Mr. S. M./Aga, Transport Controller, Srinagar. The 
text of the letter contains a recommendation for the extension of 
a route permit from Pathankot to Srinagar granted to one Puran Chand, 
pointing out that he came from a backward community and, therefore, 
deserved sympathetic consideration. The writer expresses his confidence 
that the matter would be looked into and the needful done at en early 
date. It may be pointed out that Mr. Sadiq held no office on that date. 
We donot know what happened to this recommendation ; whether 
it was granted or rejected or why it was rejected and it has not been 
possible to trace the file to determine whether the respondent had any- 
thing to do with the granting or rejection of this application. 


14.18. The second is an undated letter pruporting to be add- 
ressed by Mr. D. P. Dhar, one of the members of the present Council of 
Ministers (of whom itis not known whether he was a Minister on the 
date of the letter or not) recommending some genlteman to Raina Sahib 
(evidently S.K. Raina, Tranpsort Commissioner). The only object 
of filing this letter appears to be to show that recommendations were 
made to the Transport Commissioner, the suggestion evidently being 
that he was the granting authority. I do not, however, see how this letter 
would help the respondent as nothing is known about the applicant 
recommended, nor about the fate of this recommendation. 





14.19. The third is a letter purporting to be adderssed by one 
Madan Gopal of village Paroal dated 6th August, 1956 for permission 
to ply a taxi on the route between Paroal and Pathankot. ‘The letter 
contains recommendations by several people whose identity is not dec! 
eens and hence I have the same comment to make as regards this 

ocument. 


14.20. Document No. 4 is a letter in Urdu bearing the date 15th 
December, 1956 purporting to be by one Puran Devi praying for the 
grant of a route permit on compassionate grounds, namely, that her 
husband's income was very meagre. It is not addressed to anybo 
in particular but from the endorsements it appears asif ithas been S¢? 
over to certain departments and finally to the Chief Sscretary- € 
grounds upon which the permit was sought are certainly not those ©?” 
templated as those for the grant of route permit under Section 54 of Me 
Jammu and Kashmir Motor Vehicles Act, 1998, But that apart, I am not 


= 
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preciate without anything more, how this letter cither negatives 


able to aP f the Government or establishes that of the respondent. 


the case 


14.21. Document No. 5 is a letter dated 4th September, 1956 
urporting to be addressed by Mahant Raghbir Singh of Ranbirsingh 
ae to the Revenue Minister in which it is stated that the applicant 
had applied for a permit three years earlier which had been recommended 
put the entire case was kept pending with the remark that “the permit 
| would be issued along with other cases”’. The writer of the letter had 
applied again, and prays that as promised in 1953 he might be issued 
a permit, adding that being an uprooted refugee he deserved sympathetic 
xi consideration. There appears on’ the margin an endorsement pur- 
/ porting to be by Mr. Mir Qasim who marks it to the Prime Minister 
with the remark—‘I recommended this case for sympathetic conside- 
ration” and then it is forwarded to the Transport Controller ‘“‘for favour 
of early appropriate necessary action” under the signature of the P.A. 
to P.M. noting that the Revenue Minister had also kindly recommended. 
As regards this document, J cannot understand how this helps the res- 
pondent, but if anything, shows firstly that applications were kept pending 
for years without being disposed of and secondly that they would be 
forwarded even by his colleagues to the Prime Minister who was ad- 
mittedly not the statutory authority for the grant of permits, the note 
by the P.A. being a direction to the Transport Commissioner for ex- 
peditious action. I would consider that this, if at all, shows that not- 
withstanding the statutory provisions in the Jammu and Kashmir Motor 
Vehicles Act, it was the Prime Minister who was exercising real powers 
as regards the grant or refusal of permits, as otherwise one cannot ex- 
plain Mr. Mir Qasim sending the application on to the respondent 
* though undoubtedly in some cases the Transport Commissioner might 
have exercised his powers without reference to the respondent. 


Dice 







_ _ 14.22. Document No. 6 is addressed to the respondent himself. 
It is incomplete in the sense that the photostat covers only the first page 
and not the succeeding page or pages where the signature and identity 
of the applicant would be found. Its date, however, can be gathered 
from one of the endorsements which is dated 11th June, 1963. The 
grounds upon which the application is made are briefly these : The 
applicant had submitted an application in February, 1958 to the Trans- 
port Commissioner and he was assured that he would be granted a 
Bee Carrier permit but that he should get the recommendation 
of the Drivers and Cleaners Union in order to qualify for the 
ate The applicant says that he complied with this requirement 
nae at though permits had been granted to several others who were 
nes with the transport line, still his application has 
eased. suppressed for so long’. He then says that he pur- 
gettin a vehicle in the hope that he would have a permit but not 

as Lal has been put to unbearable loss and has been ruined. He 
a ee out the very large number of the members of his family, the 
ground ce any source of livelihood and that on this compassionate 
applicati € was renewing his application for a permit. Though the 

: = is addressed to the Prime Minister, it bears the endorsement 
- Prem Nath Dogra who forwarded it to the Transport Com- 


Missio ree: F eye 
her for his “kind perusal and sympathetic consideration. This 
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man is apparently the leader of an opposition political party ; 

See With this endorsement of Mr. Premnath Dogtra it is paeecy 
on, not to the Transport Commissioner but to the respondent who 
marks it on 13th June, 1963 to the Transport Commissioner who directs 
-his office to put it up with previous correspondence. It 1s not known 
what ultimately happened to this application, but one thing is clear that 
though this applicant had applied as far back as 1958, nothing wag 
done in respect of this application until it obtained the powerful support 
of political leaders and was brought to the attention of the respondent, 
Far from helping the respondent in his claim that applications for pen 
mits were granted by the Transport Commissioner directly in accordanes 
with the provisions of the Jammu and Kashmir Motor Vehicles Act, 
this letter shows that without a powerful political backing and support 
from the respondent, applicants for permits considered that they had 
little chance of their applications being granted, merely because they 
owned vehicles and were prepared to operate them in accordance with 
the law. 


14.23. Document No. 7 is dated 9th June, 1959 and __ purports 
to be from Mr. Premnath Dogra, Jammu to Mr. Raina, the Transport 
Commissioner. The writer of the letter states that he was enclosing 
an application of one Shanti Devi for the renewal of a permit on the 
Jammu-Srinagar route. He requests that the Transport Commissioner’s 
office might be directed to despatch the renewal order to the writer's 
Jammu address so that he could pass it on to her. We do not know 
the circumstances in which the original application was granted and in 
the absence of this information it is not possible to pronounce upon 
whether this letter does or does not help the respondent. In any event, 
it shows that powerful political backing was resorted to in order to 
obtain even a renewal which on the terms of the Motor Vehicles Act 
is almost a matter of course, unless there was anything against the appli- 
cant for renewal, vide Section 58(2) of the Motor Vehicles Act. 


__, 14.24, The last of the letters purports to be from one Ishar 
Singh of Jammu and is dated 21st November, 1962. It is addressed to 
the respondent. The writer says that he had arranged to run a_ vehicle 
but unfortunately he could not do so because “there is no permit in out 
name and also as there is no sufficient capital to purchase the same’. His 
request is that he might be.permitted to ply a passenger bus by changing 
his private carrier permit. This letter bears several endorsements Dy 
way of recommendation, firstly by one Kartar Singh whose ideatity 1s 
not known and which is undated. Then is followed by one by Mr. 

Dogra which curiously is dated 25-4-1956 and then by one Kulbir Singh . 
which is dated 20-1-63. This is followed by the recommendation 12 
Urdu of 2 M.L.As. which bear the date 20-1-63 and 21-1-63 both 
suggesting the grant of a long route permit. My comment on this 
document is the same and it has not been possible to ascertain the fate 
of this application and that none of the grounds on which the. 
grant of the permit is sought is within the scope of the relevant 
provisions of the Motor Vehicles Act. Besides I am not quite 
sure whether the writer really stated that he had not the means to PU 
chase a permit—which is what the English text would mean. What 
the respondent did with this application is not known, but it is rather 
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, Shri G. L. Dogra, who was then the Finance Mivister, should 
ecommendation to the Prime Minister for the grant of this ap- 
make @ “"", situation which certainly does not help the respondent in 
defence: The position is that the eight letters annexed by the res- 
ert to his reply do not support him, far from it. 


curious tha 


14.25. Before prececding further, J have to point cut that the 

sondent has cflered no explanation as to how these eight documents 
ir to be in his possession so as to-enable him to produce them. Such 
i; these dccuments which were addressed cr forwarded to him in his 
official capacity and particularly those which by the endorsement they 
bear show that they were forwarded to the Transport Commissioner for 
acticn by him should in the normal course have gone into the files of the 
Transport Department. | His possession of them can be explained only 
on the basis of their having been taken out of the files by the respondent 
for his own purpose. When he did so and why, are not ascertainable 
and since the respondent did nct appear after filing these replies, these 
matters could not be got clarified by me. 


14.26. To revert to the main- ¢cints of the defence which J shall 

repeat are— 

(a) that the issue of route permits for plying motor vehicles 
in the State was governed solely by the provisions ef the 
relevant State enactment under which the power to grant 
or refuse a permit was vested solely in the Transpert 
Controller or Commissioner and that as such he could 


not be held responsible for the latter’s acts or omissions ; 
and 


(b) that he never interfered with the discretion vested in the 
Transport Commissioner but that if following the practice 
prevailing in the State persons addressed their applications 
for permits to him instead of to the Transport Commissioner, 
he without exception forwarded these applications to 
the statutory authority who dealt with them. according to 
law in his own discretion and on the merits of each case. 


‘in 14.27, On the other hand it is the case of the Government that 
ne permits for motor vehicles were granted in the State during the 
ORE relevant to the enquiry without any reference to the provisions 
resp ese nc contained in the Motor Vehicles Act and that it was the 
in su ent that was virtually controlling the grant of these permits and 
Bache Peek have filed Documents 9 to 18 most of which are entire files. 
Bienes eh these files requires detailed examination in view of the 
files fares, ich has been raised. Of these Documents 10 to 15 are the 
grant Beene coations by various individuals and organisations for the 
be Seateni permits during the successive years 1958 to 1963. It would 
before i ient first to take up these six files for the six years named above, 
the ieee wae Documents 9 and 16 to 18 in view of the contents of 


first ee In these six files, the point to which my attention was 
ed was the circumstance that, it was to the respondent that most 
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of these applications were addressed, though under the Motor Vehj 

Act, the primary authority capable of granting the permits sought cl 
the Transport Controller (designated Commissioner at a later ae 
JI. do not, however, attach any great importance to this feature, si e), 
the respondent admits this, and explains it as due to the prevail’ 
practice in the State—an explanation which is fully borne out by th 

files relevant in regard to this as well as other allegations, Besides 
the applications, in most cases, bear the endorsement of the responden, 
marking them to “T.C.” If the Transport Commissioner dealt With these 
applications on their merits by himself, when they were forwarded to 
him, no inference adverse to the respondent could, of course, be drawn 
from the mere fact that the applications were addressed to him per. 


sonally. 


14.29. Apait from this feature which I consider as readily trivial 
a close examination of these files reveals matters to me which are of a 
gravely disturbing nature for they point to a complete departure from 
law in the matter of the administration of the Motor Vehicles Act which 
is calculated to undermine and destroy the salutary provisions of that 
enactment. Whereas the Act intended its provisions and the control it 
contemplated as means of advancing public interest by providing an 
efficient transport service, it appears to have been subverted by being 
made a tool or a machinery for the grant of favours. This in the con- 
text of the geographical and other features of the State, appears to 
have aggravated the evils which the deviation from the provisions of the 
Act had caused. The geographical factors which I have ia mind are 
that Pathankot is the railhead nearest to the State and this itself is over 
60 miles from the important city of Jammu and over 250 miles from 
Srinagar. As the State is dependent upon the import from other areas 
of the country of most of the articles needed for the life of the commu- 
nity and has also to export the large volume of its precieous handicrafts 
and the produce of its orchards, the value of an efficient motor transport 
service On its roads assumes crucial and vital significance. For deve- 
loping the economy of the State as also for the free movement of goods 
within the State itself, a well-organised transport system was and is an 
essential need, = 


14.30. The Jammu and Kashmir Motor Vehicles Act, 1998 
passed in-1941—is substantially identical with the Indian Motor Vehicles 
Act of 1940. Part IV of the Act dealing with the control of transport 
vehicles specifies in sections 52 to 57 matters to be:taken into conside- 
ration in granting or refusing to grant route permits. -Section 52 spe- 
cifies What an application for a Private carrier permit should contain 
and this includes 'the type and carrying capacity of the vehicle and the 
nature of the goods which the applicant expects to carry and section 
53 enacts— 

“The registering authority shall, in deciding whether to grant oF 

refuse a private carrier’s Permit have regard to the condition 
of the roads: to be used by-the vehicle or vehicles in respect 
of which the application is -made’”, 


It would thus appear that apart from conditions which may be 


imposed by the registerting authority as regads the axle weight of the 





4 
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vehicle etc-, these permits are to be granted provided there was nothing 
against the applicant (a) to a person who is in possession of a vehicle ; 
when (b). the granting of it would not be much in excess of the needs for 
carrying the load available ; and (c) the density of the traffic poses no 
hazard and lastly (d) the condition of the road and bridges etc. can bear 
the volume of such traffic. Coming next to permits for public carriers, 
here again section 54(b) which sets out what an application should 
contain, refers to the type and carrying capacity of the vehicle and— 


(i) the manner in which it is claimed that a public need will 
be served by the vehicle ; 


(ii) such particulars as the registering authority may require 
with respect to any business as a carrier of goods for hire 
or reward carried on by the applicant at any time before 
the making of the application, and of the rates charged 
by the applicant. 


The matters which the registering authority has to take into account in 
deciding to grant or refuse a public carrier’s permit are set out in section 
55 and inter-alia these are— 


(a) the interests of the public generally ; 


(b) the adequacy of existing road transport services for the 
carriage of goods upon the routes or within the area to be 
served and the effect upon those services of the service 
proposed. 


‘Section 55 also makes provision for taking into consideration repre- 


sentations by other persons before granting the permit. Section 57 
Prescribes the time at which these applications may be made. There 
are provisions for appeals against orders of the registering authority 
who in the present case was the Transport Commissioner, but there does 
hot appear to have been any case of the statutory right of appeal having 
een exercised. That, however, is a subsidiary matter. 


14.31. From the above provisions what appears to me the 


basis on which the Act proceeds is— 


(1) that a permit is intended to be used for running a vehicle 
possessed or owned by the applicant. From this it would 
follow that permits are not looked upon as a species of 
property which could be sold, leased or hized ovt to others 
to enable the purchaser or lessee or lirer to run their 
vehicles. In fact trafficking in permits is a type of transac- 
tion which is contrary to the. spirit and purpose of the 
Motor Vehicles Act and which in the States with which I 
am ‘familiar is looked upon as a piece of impropriety or 
misconduct committed by transport operators’ ‘which 
would entail penalties on them by way of refusal of any 
further permits and even cancellation of permts alréady 

existing ; A nS) 
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‘nn the case of public carriers, the Transport author;t,- 

a Gould: make an objective appraisal of. the traffic need, 
to determine the number of vehicles needed, taking a 
account the condition, of the soads and other releyant 
factors and normally invite applications for this number 


of permits ; 


(3) That even if there were no invitations by the Transport 
Authority subject to the condition of the roads, an ade-. 
vig quate number of permits would be issued to applicants 
who are not. disqualified and who have the facilities for 
rendering an efficient service to enable the needs of the. 

public for motor transport to be staisfied ; and 


(4) Permits are granted on considerations of public interest 
in obtaining an adequate and efficient transport service 
and the grant is not conceived of either as an act of chari- 
tyt o those afflicted by misfortune or poverty or as a re= 
ward for past or present political or social service. 


14.32. But, as I shall show presently, several if not most of the 
applications which are found in the files Documents 10 to 15 appear 
to be from persons who owned or possessed no vehicles but who desired 
to obtain the permits to eke out a living by leasing or hiring these permits. 
to others who might own or possess vehicles. Besides it looks to me 
that it was because a sufficient number of permits particularly public 
carrier permits was not issued, that permits acquired a scaicity value 
so that the profit derived by those who were able to get them proved to 
be so inordinately high that they were so much sought after as a source 
of easy and comfortable living by leasing them. In other words, the 
permit holders were so few compared to the number of vehicles needed 
that they enjoyed a virtual monopoly. In saying this I have in mind the 
extraordinary profits derived from these permits by Bashir Ahmed — 
from his I.0.C. contract as well as by Abdul Rashid’s group with which. 
allegation 19 is concerned to be examined later. 


14.33, The grounds upon which the applicents in Dect rr cms 
10 to 15 based their claim can save as regards a few be broadly divide 
into two ; 
(1) for relief of poverty ; or 


(2) as a reward for political affiliation past or present, of 
services claimed to have been rendered to the country oF 
to the ruling political party. 


Typical of the grounds on which applications were made 1s one O01 tchalf 
of the Swarn Harijan Welfare Sees by its Secretary dated 20th Jurer 
1959 (vide page 29 of Document 11). TheSecretary of the Society makes 
this application and after stating that the Society had no vehicle, 4 
says— ; ; ; 
“It 1s very easy for the Government to help the society by 
ing motor routes, Delhi to Kashmir, Jammu and Pathan 
which will increase the income.” 


t- 
grap 
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as ation Was addressed to the Transport Minister Mr. Sham Lal 
This applica warded it to the Prime Minister, the respondent tee 
Sarat | nts” and was marked by the latter to the Transport Com- 
complime ] am citing this for the purpose of showing the grounds on 
missioner ral of these applications are based and this is typicalof them 
hich a raw attention to the circumstances of the Minister for Trans- 
“besides warding. an application to the respondent for which there can 
port explanation other than that he controlled the issue of permits. 
e ee applications had to be considered in the light of the crteria laid 
down in the Motor Vehicles Act, it would be clear that very few of the 
ications in the files could be granted, but as evidently the basis upon 
can they were granted were those found in the applications, there 
could not be any assessment of the merits of the applications on the 
principles laid down by the Act, and it had really to be subjective and 
that is possibly the reason why there has been occasion for quite an 
amount of pressure, of discrimination and of interference. 


14.34. Besides disclosing this state of affairs as to the criteria 
expected to be adopted, it is found that in severa: of these applications 
which were forwarded to the Transport Commissioner nothing was 
done and these are evidently some of the cases in which there was no 
intervention by the respondent, for in some ofthem it appears that there 
could have been no objection on the merits to the grant of the permits 
sought. Besides in these files there are several applications which are 
stated to have been suomitted on the verbal instructions of the respondent 
so that the statement of the respondent that he had nothing to do with 
these applications or their grant does not scem te be correct. 


14.35. I now propose to set out details of these applications 
from these files under the following headings— 


(1) Applications from persons not owning or being in possession 
of any vehicle—and made obviously for the - purpose of 
leasing the permits if granted to others owning the vehicles, 
which would incidentally indicate that persons owing 
vehicles might not all of them have been able to obtain 
permits in their own names Or on their own applications. 


(2) Applications by persons not owning vehicles and grounded 
on their indigent or unfortunate circumstances and seek- 
ing these permits as a method for eking out @ livelihood. 


(3) Applications by persons also not owning vehicles, grounded 


on their political affiliation or past services to the political 
parties. 


(4) Applications from owners of vehiciesr received by the 
Transport Commissioner but 02 which nothing was done 


though it is not apparent why the applications were 
not ordered. : 


(5) Improper rejection by the Transport Authorities. 
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;) Applications which state that they had been submit aot 
(8) ae verbal instrutions of the respondent, uted On 


kcealicationeok 1) Applications by persons whose appli . 
et ( either state or show that they did not owns 
10 . . page 8. vehicles. : N any 


(i) Application of Faiz Ahmed son of 
Ramzan, Residency Road, Tanna 


edule: (ii) Application of Sham Lal Bhan, son’ 
pag Pt. Ram Chand Bhan, an employee i 
the Transport Undertaking. a 


page 48 (iii) Application by S. Durjee, Leh, Ladakh, 

Document 1] (iv) Application dated _ 26-9-59 by Thakur. 

(1959) page 4 Uday Chand—requires a route permit in 

order to enable him to purchase a Vehicle, 

Page 28 (v) Application of’ Prannath dated 241-59 
praying for a route permit. 

Page 49 (vi) Application by Mastan Singh dated 10-6-59, 

Page 51 (vii) Application by Balwant Singh dated nil. 


Page 63 (viii) Application. by Abdul Rashid Ahangar 
dated 15-10-1959, 


- Page 71 -. (ix) Application by Ghulam Mohd. Baltey 
: dated 29-9-59, 


Document 12(1960) 


Page 9 (x) Application by Abdul Ghani Shapoo 
dated 14-7-60. 
Page 10 (xi) Application of Abdul Aziz and others 


dated 26-9-60, 


Page 105 (xii) Application dated 4-7-63 of Janak Lal 
Bae Sahgal who says he was an advocate of 
Jammu, praying for the grant of a TOU 
permit in his favour for Jammu-Srinagat 
as the same was required for the business 

of his son. 


Document 13 (1961) 
Page 15 (xiii) Application of Gauri Shanker Khajuria 
dated 15-8-1961—a repeat of an earlier 

application dated 24-4-1960. 


: 
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page 107 (xiv) Application of Mohd. Maqbool Bhat of 
; Khanka Mohalla Srinagar dated 23-5-61. 
States that he was promised by one of his 
friends a route permit and on that under- 
standing had purchased a bus chassis arid 
built a body on it at a cost of Rs.40,000/-. 
se His friend he states went back on his 
ae promise and the vehicle was, therefore, 
ae idle. On this ground he requests the grant 
of a permit. It bears the endorsement by 
the respondent marking it to the ‘“‘T.C.” 

on 7-7-61. 


should add that all the above applications except item 
xii) dated 4-7-63 were addressed to the respondent and that 
application. was to the Transport Commissioner). 


(2) Applications by persons grounded on indigent 
circumstances. 


Pocument 11. 


Page 6 (i) Application dated 23-7-59 by Abdul Aziz 
; Dar praying for a route permit for a vehicle 
by way of relief to enable a family of 50 
members who were flood-victims, to pull 
on in hard times. 


Page 36 (ii) Application dated 4-6-59 by Padma Rani 
; : Suri.(not owning a vehicle). After stating 
~- that she was the widow of L. Harbans Lal 
Suri, Vice-President of Bakshi Nagar, 
Jammu, says that she has nine children. 
A request is, therefore, made to save the 
children from starvation by granting Net 
a long route permit from Pathankot to 
Srinagar. 


Rage 38 (iii) Application dated 18-9-59 by Thakra 
Singh—wants a route permit for one of the 
following routes : 


Jammu to Poonch 
—  Jammu—Chamb 
Jammu—Pathankot 
Jammu—Kashmit 
because he was a poor man with a large 
family and with no source of livelihood. 


Page 79 (iv) Application of Manjit Kaur dated 2-1-59 
for the grant of a route permit for ree 
lieving her poverty 
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85 . v) Appication dated 20-2-59 by Bakeh: 
Eee Y Dalip Singh for the grant of a route ee 
mit to enable a widow to support the 
education of her children. € 


snt 12 an ee 
seater te 42 (vi) Application of Amrik Singh dated 22-6-59. 
in which he points out the misera®{e cons 

dition of his family and prays for the grant 

of ‘‘a couple of permits on Jammu-Srinage; 

route so that we may be able to earn our 

livelihood and be able to carry on the 

peaceful avocations of our lives,” 


Document 13 : 
page | (vii) Application by Kapur Singh dated 17-5-6] 
on the grounds that he was Without 

any source of livelihood, 


Page 81 (viii) Application dated 5-10-61 of Mohd. Aziz. 
It is sufficient to refer to the heading which 
reads : “for issue of a route permit in favour 
of the applicant from Jammu to Poonch 
route, as the applicant has lost Rs. 18,000 
and at present there is no one except God 
to help the applicant”. 


(All these 8 applications were addressed to the respondent) 


(3) Applications by persons on grounds of 
political affiliations, 


Document 10 (1958) 


Page 50 (i) Application by Balwant Singh claiming to 


be an old Congress worker and a political 
sufferer * actively associated with te 
national movement—-requests two public 
carrier permits or two ‘B’ class permits 
between Jammu—Srinagar. 


Document 11 (1959) 


Page 44 (ii) Application dated 3-1-59 by Abdul Rashid 
Lohar addressed to the respondent. Decsri- 
bes his financial and economic conditions and 
attributes his tribulations to his devotion 1° 
the National Conference adding that the 
General Secretary (presumably Bakshi Abdul 
Rashid respondent’s cousin) must have 
informed the respondent in detail. On this 
Sround he requests that a route permit may 
be granted to him so that he may be’able to 
earn his livelihood, §8§8  ° 





z 
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nt 12 (1960) 
Document oo 74 (iii) 
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A personal letter addressed to the respondent 
dated 25-7-60 from Ved Prakash Rathore. 
Makes a prayer on the ground of his services 
to the Party (the Natoinal Conference) 
and says, ‘If you want, the best way to help 
me is to issue a route permit in my favour. 
This will not involve any direct expense on 
the Government and I too will be benefited 
by regular means of income’, 


Document 13 Page 40 (iv) Applicaticn of Hari Ram dated 25-4-61. 


Document 13 Page 41 (v) 


Page 92 (vi) 


Page 95 (vii) 


Page 115 (viii) 


After setting out the condition of his family 
and what he had done for the national cause, 
he states that ‘‘I humbly knock at the door of 
your bounties to graciously come to my 
rescue’? and this by the grant ofa route permit 
in his favour to get himself free from financial 
stringencies and save his dependents from 
starvation, 


Application of Swami Raj Dcgia dated 
16-8-61 in which he states that it was beycnd 
his financial resources to purchase a truck 
but claims that on the facts stated regard: 
‘ing his financial condition and his earlier 
history he had a right to claim a permit and - 
so prays for the grant of one for the long 
route. 
’ Application dated 30-6-61 by Ghulam Kadir 
Bhat based on his claim to be a worker of All 
Jammu and Kashmir National Conference. 


Application dated 17-8-61 by the President, 
Anjuman-e-Sharai-Shian, Jammu and Kashmir 
State, Badgam praying for the grant 
of route permit to the children of deceased 
Ghulam Hussain who died in Pakistan 
leaving his children destitute. 


Application dated 17-6-61 from Gian Chand 
Mirpuri. He says that he isa refugee reduced 
to pennilessness and leading a life of misery. 
So he submits that two bus route permits 
may be issued (one from Jammu to Pathan- 
kot and the other from Jammu to Chamb) 
so that he is rendered able to pay off his debts 
and lead a peaceful life. 





Document 14 Page 11 (ix) 
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Application dated 15-9-62 by Vilia 
cae of Late S. Mohan Singh— reqs 
take compassion on her . indigent condition 
and be merciful to her by granting her ies 
J&xK route permits because at one time het 
husband: possessed two permits. 


Page 39 (x) Application dated 4-4-62 by Ghulam Ahmeg 


Farash on grounds of having worked for the 
National Conference. Prays for the issy¢ 
of a lorry permit in his favour so that their 
finances may be restored. 


(All the above applications: were addressed to the ae 
pondent). 


(4) Cases in which though applications were received 
: by. Transport Commissioner—nothing was done. 


Document 10 Page 34 


Application dated 9-5-58 addressed to the 
respondent by Prem Nath Koul  Ghasi 
had a vehicle and prima face entitled to 
a permit. Though the application was. for- 
warded to Transport Commissioner, nothing 
was done. Might indicate that without 
specific orders—verbal or otherwise of some 
one—presumably of the respondent—Trans- 
port Commissioner made no grant. 


(5) Improper rejection of applications. 


Document 10 Page 61 


I am unable to fathom the reasons for the 
order on an application by Abdul Rashid 


‘Butt of Chattabal, Srinagar which was add- 


ressed to the respondent with copy to the 
Transport Commissioner. The traffic asuho- 
rities write to him on 27-7-57—-‘‘Please be 
informed that no permit is available for Issue 
on Srinagar-Jammu / Pathankot route. 

though the files show the grant subsequently 
and even at the same time of several permits 
on this route.. The only inference possible 's 
that there was no recommendation by the 
respondent and the permits are reserve 

for others. 


(§) Applications stated to have been submitted on verbal 
instructions of the respondent. 


These have to be read in conjunction with the circumstances 
that from 7-9-60 to 7-4-62 the respondent was not the Minist™ 
incharge of Transport. 














Hocument 11 Page 3 (i) 
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Application dated 15-12-59 by Ghaneshya 
Gandotra addressed to the t cpoitieneteres 


mitted as per verbal instructions’? of the 
respondent. , 


~~ Page 13 (ii) Application by Ghulam Qadir Lone—addressed 


to the respondent says he approached the res- 
pondent to favour him with. a route permit. 
There was then a_ direction to Transport 
Commissioner and he, therefore, approached 
the Transport Commissioner and adds— 


“J was encouraged only with this that if 
the Hon’ble Prime Minister directs him 
to issue the same, in that- way this re- 
quisite permit will be issued.”’ 


‘ Page 25 (iii) The contents of this application to the res- 


Document 1] Page 45 (iv) 


pondent dated 7-2-59 by Krishna Devi are 
somewhat curious. She states that she Is a 
widow whose. husband in his life-time had 
two buses which were plying in the State. 
She states that she has since lost both the 
vehicles though the registration certificate 
of one of them continues to remain with 
her. After stating the miserable position of 
her family she prays for the route permits 
for two vehicles which were no longer hers 
and finally she adds—- 


“In Delhi I appeared before your nobleself 
and you were pleased to say that I should 
appear before your nobleself at Jammu. 
Now I came from Delhi, as directed by 
your goodself. It is, therefore, requested 
that my case may kindly be considered 
favourably and the permits as mentioned 
above may kindly be issued in my 
favour.” 


Letter to the respondent dated 4-2-59 by Mohd. 
Magbul describing himself as an ex-Additional 
Collector Kashmir Province. He writes—- 


“T should feel highly grateful if you would 
very kindly grant me long route permits 
for two trucks at least. With thanks in 
anticipation.” 


At page 77 of this file is a letter from Mohd. 
Maqpbul dated 16-3-59 addressed to Mr. Raina 
the Transport Commissioner in which he says 
after referring to his request for two long 
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-oute permits for two trucks— 

= eq approached the Hon’ble Pritne 
Minister who was kind enough to prom; as 
me that he would grant me only one such 
permit towards the end of the current 
month (March 1959)....Could you 
very kindly keep me under a deep debt 
of obligation if you would just reming 
the Hon’ble Prime Minister of his promise 
tome, at the time he may sanction the 
allotment of permits.” 


v) Application dated 11-4-60 to the respondent 
by Shiv Nath Nanda which is a repetition of 
a previous application in which he states that 
he had applied on 25-12-57 on which the 
respondent made an endorsement on 18-4-59 
marking it to the Transport Commissioner 
with an oral direction to the applicant to meet 
the Transport Commissioner personally and 
hand over the respondent’s orders to him. 
He says he did it and appeared before him 
on 22-4-59. He also states that the Trans- 
port Commissioner told him that he had talked ~ 
about this matter to the respondent and that 
the latter had given him the order to grant the - 
permit. The complaint is that notwith- 
standing all this nothing had been done and 
when he saw the Transport Commissioner 
again on 14-5-59 he was put off by him on 
the ground that no definite orders had been 
given by the respondent. He says that 
thereafter on 29-5-59 the applicant saw the 
respondent at his residence when the latter 
again promised and assured him that his 
request would soon be granted. The 
writer is complaining about this delay of 
more thapayear and winds up with a 
request that the orders promised might 
be passed soon, With this letter are en- 
closed the earlier applications. 


Document 12 Page 125 ( 


Document 13 Page 39 (vi) Application dated 12-4-61 of Brahmachari 
Lilanand Shakta addressed to the respondent. ° 
The writer was interested in the construction 
of an Ashram for which he was gathering 
funds and he writes— 

“I approached your goodself.. . cand 
requested your honour for your persona 
help for the Ashram in the shape ° 
issuing Me a permit for plying a truck 
on the routes either Pathankot-Srinag4? 
or Jammu-Pathankot to enable me ' 








Document 13 page 105 
(vii) 


Document 14 Page 24 
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get some financial aid to construct end 
run the Ashizm. You very kindly 
informed me that issue of pe: mits for these 
two routes has been suspended for the 
present and gave me a letter for Hon’ble 
Shri Partap Singh Kairon,Chicf Minister 
of Punjab.” 


THe recommendaticn had not yielded any 
satisfactory result. He, therefore, says 
that he approacl.cs the respendent again with 
the request that “of permits for the said routes 
are not possible, 1 may please be granted 
permits for other routcs, viz. Jammu-Banihal 
or Jammu-Srinagar which is in your prcwer” 
and this is marked to the Transport Ccm- 
missioner by the Under Secretary, P.M.’s 
Private Office. 


Application to the respondent dated 4=10-61 
from Mujahid Kamal Khan—states that he 
desires to ply a bus and a truck between 
Pathankot and Jammu for which he wants 
route permits. In connection with this, an 
application on page 108 addressed to the 
Private Secretary: to the respondent may also 
be noticed. . In this the writer say— 


“Janab Bakshi Sahab had kindly promised 
to me when he came to Delhi early in April 
1961 that permits for trucks to my sons 
(1) M. Kamal Khan and (2) Siful Islam 
Khan, would be given by the Transport 
Authority, Jammu and Kashmir State in due 
course... -1t is hoped that Mr. Raina would 
now do the needful soon. -- .I am enclosing 
the application to the Transport Authority 
so that you may kindly get the orders from 
Janab Bakshi Sahab and pass on the appli- 
cation for necessary action. ; 


It will be recalled that neither in April nor 
October 1961 was the respondent the 
Minister of Transport. 


(viii) Application to the respondent by Ghulam Nabi 


dated August 1962—states that the _respon- 
dent had granted him a route permit tem- 
posarily in November, 1961 but the same had 

een stopped. When approached the 
respondent had promised him to get the 
same permit renewed but it had not been 
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14:36 I have made a selection of applications _ which 
are typical and the flies contain several of the same kind to 
which I have not referred, so as not to cumber the report, 
It is rot possible to find out without extensive and elaborate 
investigatiun as to what happened to these applications and this 
I have not thought it necessary to embark on particularly in 
view of the evidence aforded by certain Selected cases which 
are to be found in Documents 9, 16 and=18. 


14.37 I should, however, add that if I had to proceed on 
the tasis of Documents 10 to 15 alone, |! might have held that 
though a very strong suspicion had been raised which would 
greatly probabilise the Government case, but still that the charge 
of direct interference had not been clearly brought hom: for the 
.reason that the effect of the respondent's interference is not 
clearly seen but there is another material in the shape of 
Documents marked 9, 16 and 18 which, as already stated require 
detailed consideration. 


14.38 Taking up Document .9 first - page 2 of the file 
which is Document 9, is a letrer dated 18th April, 1961 from 
the Registrar of Cooperative Societies to the Secretary, Agri- 
culture Department, J &K Government, Jammu The Registrar 
says that a representative of the Indian Oil Co. had come to 
see him in his office on the 9th March, 1961. What transpired 
at the meeting is set out and the Minister (for Cooperation) 
was also informed of the discussions that were then held, which 
related to the cooperatives taking up the transport of kerosene 
oil in the State. He then proceeded, “The most important point 
tor consideration in this connection is the grant to the coopera- 
tives of private carrier permits for six tankers in absence of 
which the work (of transporting kerosene oil for the I. O. CG.) 
will not be a business Proposition at all..... ..While the 
Cooperatives can and have almost been able to secure the 
agency of the Indian Oj] Company, they are faced with the 
problem of the permits for tankers which to my mind is a 
requirement necessaty for the successful working of the Co- 
Operatives as agents of the Indian Oil Company. 

Tt may be mentioned here that Indian Oil Co. has taken 

a decision already thar tney shall patronise the Co- 

operatives only and they have been in pursuance of 

this policy been appointing Cooperatives only in other 
States........., os 

That the Indian Oil Co. were also endeavouring to get this per- 

mit for the Cooperative Federation is borne out by the contents 

of Document 17—a Jetter from the Executive Assistant of the 

Indian Oil Co. then at Srinagar one Mr. B. S. Khosla to the 

Branch Manager of the Company at Delhi. In paragraph IV of 

this letter dated 5th July, 1962, Mr. Khosla after referring to the 

needs of the Cooperative Society to obtain the permits stated — 


woo 





A April, 1953 but yet nothing was done. A reminder was = 
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to the JkK Gevernment sanction of four route permits 
(3 for T/Lorries and 1 for Goods Carrier) for the above 
Federation. Shri Aga, Registrar Co-ops still is of the 
opinion that the 1OC must approach the P. M. J&K 
through the GOI, if this work is to be really got done. 
Kindly get the needful done”. 


-Apparantly, even this failed, for we find that the Deputy Secre- 
tary to Government, Agriculture Department is still at it, as seen 


from. his letter dated 16th July, 1962 to the Secretary to Govern- 


ment, Home Department (No. 15/60-Coop). The Deputy Secre- 
tary stated— 


pat de tena te Route permits. for four trucks--......-- may 
kindly be sanctioned in favour of the Jammu and Kash- 
.-mir Supply and Marketing Federation Jammu for import 
and distribution of Kerosene oil in this State . 
An early: action in the matter is requested”. 


‘The Home Department forwarded this with the enclosure (letter 
No. 655/M-18 dated 18-4-1961 from the Registrar Cooperative 


Societies) in original to the Transport Commissioner, Srinagar 
for necessary action” under their No. TR-34/62 on 27th july, 
1$62 which reached the Deputy Transport Commissioner on 30th 
July, 1962. Yet nothing was done by way of the grant of the 
permits askei for. The Registrar of Cooperative Societies wrote 
direct to the Transport Commissioner vide his letter No- 4t7/GOI 


“54 dated 20th April, 1963 pointing out— 


cs} a . . . . . 

Since this Society has no permit to ply a Tanker it_is 
not in a position to supply Kerosene oil to the Co- 
Operative in Kashmir at competitive prices. As it is 
the Government's intention to_ utilize Cooperatives 
as a rival to the private trade so as to facilitate 
competitive trading it is necessary that the Coopera- 
tives have the same facilities for carriage ot kerosene 
oil as the private trade has. | would, therefore, request 
you to consider.the case of the Society for the grant 
ofa permit to ply a tanker between Pathankot and 
Srinagar.” 


He went on to add— 


“I would propose that the Kashmir Peoples Co-operative 


“Service Ltd. Srinagar may be given a permit to Ply a Tanker 


te . Carriage of edible oils from Pathankot to Srinagar.” 


This = 


tha reached the Deputy Transport Commissioner on 


a 
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he said— 


“tam directed to refer you to the Deputy Secretary 
to Government. Agriculture Department s (letter) 73 
regarding the above noted subject (Route Permit) and 
to request you please to intimate the action taken 
in the matter.” 


with copy to the Secretary, Agriculture Department. The- 
Secretary, Agriculture Depattment not having received any 
orders from the Transport Commissioner or any intormation 
from the Home Department either, addressed a D O. letter 
No. 15/60-Coop. on the 25th April, 1963 to Mr. Sharma,. 
Secretaty to Government, Home Department. After referring. 
to the earlier correspondence, he said— 


“More than eight months have lapsed and we have not heard 
anything trom you uptil now. The Registrar Coopera- 
tive Societies has again represented that the Society 
having no route permits to ply its tankers from Pathan-- 
kot to Srinagar is not in a position to supply kerosene 
oil to the Cooperatives in Kashmir at competitive rates, 
The policy of the Government is to utilise the Coopera- 
tives as a rival to the private traders to hold the price: 
line in the country especially in the present emergency’. 


And be finallv stated-- 


“T am therefore directed to request you that the matter 
may kindly be placed before the Prime Minister at your 
earliest convenience and the necessary route permits 
got issued, in favour of the said society.” 


hi fee it was through the Prime Minister and through: 
Im alone that the permits could be obtained, was not the 
meme held solely by Mr. Ghulam Nabi, Secretary to tne Agti- 
culture J epartment who wrote the letter trom which I have 
quoted an extract, but even more significant is the D. O. 


letter dated 16-5-63 i : 
Ghilant Nabe aeneiratey oe mom Mr. Sharma to Mp 


The matter has already been ‘referred by this Depart- 
ment tothe Transport Commissioner tor his comments: 
which are yet awaited. He is again being usgently 
reminded. As soon as I hear from him, the case will 
be submitted to the Prime Minister (Minister inchatge 
Transport) and necessary orders obtained.” 


A copy of this letter was forwarded for information and 


favour of immediate action to the Transport Commissioner: 





fs oo" 


referring 0 the letters received from the f¢riculture 
after Registrar of Cooperative Societies and the Home 
secre ment for the grant of a tanker permit, it states— 

ep 

“The Secretary to Government has asked for com- 
ments for obtaining the final orders of the P.M... May 
we submit (to) the Government that we are prepared to 
give permit or in case of otherwise guidance is solicited 
as to. what comments be forwarded”. 


(underlining mine). 


So long as the respondent held the office of the Prime Minister, 
no permit was granted to this Cooperative Society. 


14.40 Great reliance has naturally been placed by learned 
counsel for the Government on what was stated in these letters by 
the Secretary in the Home Department in which he states that 
after the Transport Commissioner’s consent is received, the case 
will be submitted to the Prime Minister and orders obtained. 
The fact that notwithstanding the declared policy of the Govern- 
ment to encourage cooperatives and the interest which the 
Registrar of Cooperative Societies as well as the Secretaries in 
the Home Department and Agriculture Departments and possibly 
the Minister incharge of Cooperation took in the matter, the 
Transport Commissioner was evidently not in a possition to 
pass any orders in regard to this application and that 


everything had to depend upon the respondent's directions - 


clearly es ablishes that he effectively controlled the grant of these 
permits and that the Transport Ccmmissioner would grant them 
only either on his direction or, when he was satisfied that ihe 
tespondent desired their grant or at least would not object to 
their being granted. Learned counsel for the Government natural- 
ly and properly contrasted the fate of these applications with 
the speed with which the applications of New Bharat Transpor- 
ters were granted. 


“p 14.41 Document No. 16 is a file of over 250 pages entitled 
Sy I J&K Governmet Transport— Issue of Route Permits— 
us ich contain orders by the respondent himself for the issue of 
Sei Permits to different persons. “lhe contents of this file are 
Oct y interesting. Page 1 is a Memo No. 43)/Traffic dated 10th 

pober, 1956 from the Transport Controller Mr. S- M. Aga to 
loro eoretary to Government, Home Department, enclosing a 


0 : 
seaeest of vehicles together with the names of their owners 
order were authorised to use these vehicles temporarily under 

S of the Prime Minister, (Under Section 62 of the Jammu 


ashmir Motor Vehicles Act, 1998 t«mporaty permits have to 


ha & over, the permission given to these vehicles to ply 
Cais withdiawn and the owners had been asked to secure 
to or tpetmits. “Meanwhile the Prime Minister has been pleased 

er that temporary permission in respect of these vehicles 


e 
Mecca hee, only by the Transport Controller). The temporary - 
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d upto end of December 1956. Confirmatio 
the. ibeventendce SE ike Prime Minister may kindly be obtaing 


and conveyed early- 


14.42 On page 2 of the file, on 20th March, 1957, ;, H 
communication from the Secretary to Government, Home Dee 
partment ro the Transport Controller conveying to him— 


“Confirmation of the verbal orders given........., by the 
Frime Minster for authorising use of the vehicles 
listed in the enclosre....--the temporary Permission 
being extended upto end ot December 1956.” 


Page 9 of this file again contains a list of passanger vehicles 
for which temporary permits had been issued to meet the demand 
of intlux of visitors to the Kashmir Valley and it states— 


“These permits were issued from time to time under the 
veroal orders of the Prime Minister Formal confirma- 
. . = Ww 
tion is sought for and may be communicated. 


And pages 10 and 11 contain a list of the vehicles as well as 
the names of the owners 


1443 Page 22 of this file is a Memo containing two 
lists showing the names of persons in whose favour public carrier 
and stage carrier permits were issued temporarily as shown against 
each which had subsequently been renewed from time to time 
under orders of the Prime Minister. It says— 


“Orders are solicited if these permits be renewed and the 
period specified.” 


The memo is dated 3rd August, 1957 and it contains the follow- 
ing endorsement — 


“This was submitted on 3-8-57 to the P. M. personally: 
He was pleased to order that extension be given for 
another period of four months from the date of expiry’. 


Me sages by the Transporc Commissioner 


grant the Association temporary permits for ssenger 
vehicles specifying the registration munibets of “thett P vehicles 
which were {4 in number. The note by the Transport Controller 
dated 15th August, 1957 in Tespect of this representation 15 
to be found on page 26 of this file and it reads — 


“This was put up to the Prime Mini 4 
L me Minister by the re 
presentatives of K. M. D. ‘Association. He was please 

to order that this request will be considered alons 








lee ei 


with similar cases where temporary permits have 
already been granted. 


xt instance relevant to the present point in the file, 
Tbe applicetion to the Prime Minister which is tound on 
S ge 33 by one R. S- Madan who claims to have served 
Nhe national cause of this State for the last tweity years” 
eM ecewith his family. After describing the privations which he 
had suffered Mr. Madan stateds Having secured two trucks 
on hire purchase ] am in a difficulty for two permits chits. 
| approsch your goodself with the request to please favour with 
two permits for the same.’ This application is dated 4th 
December, 1956 and it was put up before the respondent on 
6th December, 1956 when he noted — 


“Yes, G. M. Bakshi 
6/12” : 
and forwarded it to the Transport Commissioner. We have 
the formal order on page 32 of the file dated 9th December, 
1957 and this reads —- ‘ 


“Temporary permission valid for four months for opera- 
tion of two trucks on Jammu-Srinagar route may 
be issued in favour of R- S. Madan. His appli- 
caticn together with the orders of the Prime Minister 
is enclosed herewith.” 


(1445 Page 37 of the file is a noting by the Traffic 
Superintendent dated 27th February, 1958 which states — 


“The Prime Minister has been pleased to issue verbal 
orders to me personally for issuing temporary permits 


to Wazir Paras Ram of Katra and M/s Mustaq — 


Ahmed and Manzoor Ahmed of Banihal for a period 
of three months.” 


ae aes relevant application on this file is one dated 10th 
ane er, 1957 (page 46 of the file) by one Ladha Singh, 
a Tt was addressed to the respondent. It recites the 
é at the respondent granted the applicant an_ interview. 

as pyentes that though originally he had. several transport 
and re he has not got even a single vehicle on that date 
asser at consequently he was’ on the verge ‘of starvation. He 
tsthat he had been in the transport business for the past 

2 yeers and was engaged in no other line and on this ground 
ants to be granted a permit. his application was grante 


Ke the respondent and the endorsement on the request is in 
Se terms — y 


P.M. ordered to issue a permit to the applicant for 
Jammu-Srinagar route. This application has beed handed 
over by the P.M. to the undersigned personally at 
his Jammu residence today”. 
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this is confirmed and dated 19-4-58. It is true that : 
oral Biers of the respondent are shown to have heew one 
firmed later, but not much could be built on this tact, becanse 


(1) what I am now on is whether permits were being 
granted at the discretion of the Transport Controller as con. 
templated by the Motor Vehicles Act on the merits of the 
application and on the basis of the criteria laid down in che 
Act or whether ic was the respondenc who controlled their 
issue and directed their grant at his discretion ; and 


(2) having regard to the time lag between the verbal 
orders and the confirmation, and also having regard to the 
confirmation being made only when a request was made for 
the purpose, the absence of a confirmation on the file would 
not negative the existence of an unconfirmed verbal direction, 


On page 181 of the file is a letter from T. Singh Bali 
dated 9ch January, 1960 to the respondent saying— 


“In the month of November 1958 I approached your 
goodself with the request to grant me 4 (four) long 
route Truck permits from ‘rinagar to Lakhanpur or 
Lakhanpur to Jammu........ At that time you were 
kind enough to promise me that these permits would 
be granted to me in January or February 1959 But 
since then nothing was done in this respect, I would, 
therefore, most humbly and respecrfully request your 
kindself kindly to issue these tour permits in my 
favour as promised by you, so that | might be in 
a position to start my business witho at any further 
loss of time.” 


There is an endorsement that— 


A lemporary permit for truck for Jammu — Srinagar may 
be issued for 4 months only as a special case’ 


and it was issued on 7th Decemb i : 
er, 1950 (There is no endorse 
ment of the respondent on this letter). =< 


= 14.47 Lastly we have an applicati age 252 by 
Sham Lal sopori addressed to aes Biiniet Minister The appli- 
gape States that he has been ‘employed in the Transport line 
or over 30 years, but now he has been retired. He does 
not have even a single route permit which would keep him 
alive He, therefore, Tequests that he may be granted a route 
Permit to enable him to maintain himself and his: family. The 
endorsement of the respondent on the margin is ‘‘Yes” follo- 
wed by his signature and the date 5-8-62, 


14.48 I have only te add that though the res ondent 
had inspection of Documents 9, 16, 17 and of 18 dealt with 


fs) 4 


rer, before he filed his reply, he has no comment to make 
a explanation to offer as regards the contents of these 


documents. 


14.49 What remains to be reterred to now in this group 
,, Document 18 which is from the file of the Transport 
Department—Route Permits —Part III it starts with a memorandum 
adoressed to the respondent by the [ransport Commissioner 
Mr. .S- K. Raina and is dated 7th August, 1963. It starts by 
grating that several temporary permits had been issued as set 
out in the note and the note sets out 124 such permits. Though 
these several temporary ptrmits were granted only a few of the 
permit holders were able to arrange vehicles for operation against 
the permits and even in regard to these they were second—hand 
ones which had been obtained with great difficulty as new 
chassis were not available. The situation, therefore, was that 
there were quite a number of sanctioned permit holders who 
did not have any vehicles to cover their permits. This was 
stated to be due to the Government of india having imposed a 
curb on the distribution of transport vehicies—a matter to which 
‘T have adverted in dealing with Allegation 26 and which goes 


“As a result of total non —availability of transport vehicles 
in the marker, all the permic holders as indicated in 
the annexure may not be in a position to come forward 
for utilization of their permits for reasons beyond 
their control and they have represented that until 
such time they are abie to procure vehicles their per- 
mits may be kept in tact.” 


The suggestion for action is contained in the penultimate paragraph 
and it reads— 


“It is a matter for consideration if the permits be held 
valid till such time as the permit holders are able 
to arrange their vehicles” 


aon the margin the respondent has written in his own hand 
es f 
pad signed it, and having obtained ttese orders the Trans- 
Cos Commissioner forwarded it to the Deputy Transport 
™mmissioner (Enforcement) stating:— 


n/a (necessaay action) may be taken in view of PeM.’s 
orders” 





ibe further rotings on this file which were made after the. 
pondent- ceased to hold office, 1 am not referring to- 


1450 This compl tes the material that has been placed 
me for the purpose of substantiating the charge centaine 
allegation. The question now.tor consideration is whether 


cbefore 
nthe 


i 
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j rial in Documents 9 to 18 does establish, ae 
a Gavetunient contend, the ee ee by whe: abe and 
exploitation of the official position of the BS os ent New 
Bharat Transportess were able to secure the transportation 
contiact from the I. O. C. against competing transporters. 


quoted lower rates. 


14.51 Before proceeding further ther ie one matter in 
respect ot the charge which might be st on In hminj 
and put aside, and that is in relation to the | Overnment of 
Jammu & Kashmir withdrawing from this competition in order to 
enable Bakshi Bashir Ahmed.to obtain this contract. I have already 
referred to Documents 2,< and 4 which appear to suggest, that on 
the one hand the IOC officials were eager to secure the 
services of the State Government for undertaking ‘this transport 
and .on the other, some degree of willingness on the Part of 
the Transport Department to undertake it themselves Ultima- 
tely, however, as seen already, they refused to have anything. 
to do with it. The suggestion by the Government was that 
this later attitude was adopted by the State Jransport officials. 
at the instance of the respondent, in order to leave the field 
clear for Bakshi Bashir Ahmed and in this connecticn refe- 
rence has been madein some of the affidavits to express direc- 
ticns by the respondent. As this, however, stands merely on. 
the starements in the aftidavits of persons not called as witnesses 
I am ignoring them. After denying these statements, the ex- 
planation which the respondent offers is that the undertaking 
ot the tansport contract would be a new venture so far as. 
the Transport Department was concerned ard involved a matter 
of policy which would have to be decided by the Government. 
This explanation, hcwever, would not be adequate, because 
though a Cabinet decision might have been required in order 
to undertake a new line of activity, ncne would have been 
needed to decide not to uridertake it. I am not basing myself, 
therefore, on this answer afforded by the respondent. What- 
ever be the strength ot the circumstantial material for the suggestion 
that the State Government was at one time interested in under- 
taking this job, there is nothing to indicate in the files any 
material to justify an inference that the respondent was res- 
Ponibile for this change of attitude. No doubt, this change 
might have been in the interest of Bakshi Bashir Ahmed, but 


to go ahead with the proposal which they originally contempla- 
ted. This is so far as the Merits are concerned, but there 
is another and a more fundamental difficulty in the way of the 
Government, in Tegard to this part of their statment of the 
case and that is, that a charge of this nature is not envisaged 
in the allegation as notified and I have been. directed by the 
Notification to confine myslf to the allegations set out in it 
The only competitor stated to have been eliminated, by reason 
of the abuse ot power on the part of the respondent in the 
matter of obtaining this-contract with the IOC, was the Poonc 
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Transpoit Co, Ltd. Mr. Khambata, learned counsel 
for tbe Government, however, argued that the case of Poonch 
‘Kashwit Transport Co. Ltd. was referred to in the notifica- 
erely as illustrative and was not meant to be exhaustive, 
do not read the noti'Icoion that way nor canI in tairness 
to the respondent do that. On the ground, therefore, that the 
withdrawal of the State from undertaking this job of transpor- 
ting the IOC products from Pathankot to Srinagar etc. is not 
‘within the terms of the notification, I am putting it aside. 


1452 That leaves for consideration the only question 
which arises on this allegation as notified. namely whether 
athe New Bharat Transporters, a concern of Bakshi Bashir 
Ahmad obtained this contract from the IOC through abuse or 
-exploitation of the official position of the respondent by eli- 
minating the Poonch Kashmir Trasnport Co. Ltd. which had 
-quoted lower tates: That the rates offered by the New 
Bharat Transporters were higher than that offered by the 
Pornch Kashmir Transport Co. Ltd. ‘cannot be disputed. That 
‘Poonch Kashmir ‘lransport Co. Ld. did offer the more favour- 
‘aple terms but on condition that the I.O C. should secure for 
them the necessary route permits for running their tankers, 
The J.O,C. was unable to accept that offer obviously be- 
-cause they could not guarantee them the necessary route per- 
mitss- 


1453 The crucial part of the case, therefore, is, were the 
reute permits obained by the New Bharat Transporters through 
abuse or exploitation. of the postion of the respondent? on 
this matter there is a direct contradiction between the. case 


-of the Government on the one hand and that of the res- 


pondent on the other. It is the case of the Government 


‘that the repondent sent for Mr. S. K. Raina the Tran- 
-Sport Commissioner and ordered him to issue these pemits 
-and this is what is stated by Mr. Raina himselt in his affi- 


davit. But since Mr, Raina has not been called asa witness, 


I indicated to Government thacI would not act on his state 


eee The alternative submission of the learned counsel for the 
Government was that documents which they had placed before 
3 Commission (Documents 9 to 18) clearly established that 

e grant of route pemits was directly controlled by the res- 


; madent himself and that whereas those whom he favoured coul 
ain these pemits for the asking, others were either refused these 


Permits or that in any event there was considerable delay in 


git disposal of the applications. It was submitied that this 


Then regular feature of these entire administration of the 
Mits. rh, Department in the matter of the grant of route nee 
Do aie case of the respondent on the other hand was t ae 
Cases add appplications for the grant. of permits were eee 
Aes tessed to him personally either as the Prime Minister 
the Tre im by name, but in all cases he marked them to 
with reas ps Commissioner who dealt with them ™ accordance 

the law and the provisions of the Motor vehicles Act. 
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i i in his reply states that he never apoe 
Be ee cae be merely made an application which 
moecucua as t he knows nothing more about jt. Thi 
Wasesranted> and’ they Heyug) b fficient to deal wi i 
reply may be ignored as it will 2 whe a mie With the 
defence offered by the respondent. The sta oe tee the Tes- 
pondent that he marked every ee niger td him to. 
the Transport Commissioner is not justifie ' y : e documents 
which have already been referred to and, t = cae need not 
be repeated. In several cases he oe ee orders, directing 
the grant of permits, and, therefore, his defence that the cir- 
cumstance that under the Motor Vehicles Act the power to. 
grant or refuse a permit was vested only in the Transport 
Commissioner does not carry him any far. I have already te- 
ferred in dealing with Documents 10 to 15 to the manner in 
‘which the provisions of the Motor Vehicles Act were applied 
in the State in the matter of the grant of stage Carriage, pub- 
lic and private carrier permits. Documents 9 and 16 indicate 
that the Transport Commissioner awaited orders of the respon. 
dent before exercising his power which according to the sta- 
tute was vested solely in himself. Document 17 proceeds to. 
state that the Governnient of India should address the 
respondent if the permits had to be obtained—obviously be- 
cause without his order the permits would not be issued, All 
these negative the claim of the respondent that he did nothing. 
more than mark the applications received by him to the Trans- 
port Commissioner for disposal according tu law. 


14.54 But this, however, does not exhaust the inquiry. 
The Covernment have to Prove to establish the charge not 
merely that the respondent generally interfered in the matter 
of the grant of permits, but that he did so in the instant 
case and it is the consideration of this aspect that has given 
me the greatest difficulty. Cf course, there is no direct 
evidence by way of notings in the files etc. which would indicate 
that the tespondent had directed the grant of these permits). 
but it is the cumulative effect of several pieces otf evidence 
which has satisfied me that the case of the Government in 
Tespect of this should be accepted. 


1455 We start with the manner and under the circums- 
tances in which Bashir _Abmed obtained the tankers from Govern- 


cannot be ignored. Though a quotation ha n received from 
Poonch Kashmir Transport Co. Wd as ae pee first wee 
of July 1962, and though the tates quoted by them compare 
favourably with those quoted by the Transport Department in 
Document 2 dated 6th June, 1962, the IOC had not been able to: 
Proceed further with it, obviously because there was a snag in 
the matter of obtaining the route Permits by the Poonch Kashmir 
Transport Co. The correspondence between the IOC and the 
Government continued till September 1962 and then we have # 
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March, 1963. It is evident that it was during this 


preak rill O. C were tryin fi i ; 

é t the I- w ying to fix up Bakshi Bashir Ah 
period the run by him for undertaking their raseeact ae 
ot Bashir Ahmed had no _ tankers but tankers were 


nee puilt on truck chassis for the Government in September, 
e Immediately after 3 of them were delivered, we have in 


1962. nt 10 in Allegation 26 a report by the Parts Manager dated 


ae January, 1963 suggesting the exchange of truck chassis to be 
delivered by the Government In exchange for passenger chassis 
to be got from Fairdeal Motors. On 14th January, 1963 we have 
two tankers delivered to him in exchange and one more on 4th 
February, 1963. That is the subject-matter of Allegation 26 
already dealt with. Immediately thereafter we find on 15th March, 
1963 Document 93 in this allegation which is from the Branch 
Manager of the I. O.C. to Nav Bharat Transporters asking them 
to quote rates for their transport. From the dates of Docu- 
ments 23 and 24— both dated !5-3-63— it is evident that the 
matter had already been discussed and agreed to and was being 
put merely in the form of formal correspondence and finally the 
agreement 1S entered into to be effective from 1st April, 1963. 
The details of the documents bave already been referred to, 
The obtaining of the tankers and the entering into the contract 
with the I. O, C. were, I consider, really pact and parcel of a 
single transaction so far as Bakshi Bashir Ahmed was concerned. 
It isin this context that one has to view the opinion expressed 
by the officials of the I O. C., namely that the State Govern- 
ment controlled the route permits, the inference being that they 
had to approach some person who would have sufficient ‘in- 
fluence with the respondent to cbtain these permits. Bakshi 
Bashir Ahmed had not previously been in the oil transport line 
at all but yet he says that the 1. O. C. officials approached him 
as the best man who could undertake that job and that he 
accepted it though he narrates a fanciful story of his being 
pressurised by Abdul Rehman which I reject as a tissue of lies- 
He admits that he ultimately undertook the job and the manner 
in which he obtained his route permits justifies the opinion 
mar ucened by the I. O.C. officials as regards these route permits 
hick available only to those favoured by the Statc Government 
which in the context meant the respondent. 


Coo 14.56 The manner in which the applications of the 
era ae Federation which are included in Document 9 
one ane with where the necessity for respondent's orders is 
of Nee Bie compared with the speed with which the applications 
30), an atat Transporters are granted within 24 hours (Document 
ae ive additional permit to them granted on the same day 
those epplication _(Document 31), to mention only. some © 
to 5 a ich Bakshi Bashir Ahmed obtained, are too striking 
no Aine come about in the normal course There might be 
ea Socumentery evidence of the Transport Commissioner 
ut eve een directed by the respondent to grant these permits, 
unders n if there was no verbal directions apparently it was 

stecd that any application of Bakshi Bashir Ahmed for 
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= d granted immediat lye 
oute permits should be grantad an SE ic Dae 
Re féact possible delay. On no other footing can this fe é 


: ature 
be explained. 

14.57 These circumstances constitute in My opinion 
irrefutable material leading to the conclusion that the char : 


as formulated in Allegation 27 is established beyond reasonable 
doubt. 

14.58 I shall now proceed to ascertain the 
advantages obtained by the New Bharat Transporters 
to Bakshi Bashir Ahmed by this abuse of power. This 
‘was executed on 20th June, 1963 (Document 28) but 
to come into force as stated in it from _the Ist 
1963. Under clause 26 of this agreement it 
binding on the contractor for a period of five ‘years 
with, however, a right reserved to the Company to terminate 
it at any time after giving four months’ notice in writing, 
The respondent resigned his office of Prime Minister in October, 
1963 and soon thereafter <he Company finding that they could 
obtain other transporters todo their job at rates more favourable 
to them, terminated the agency of the New Bharat Transporters 
by notice and this transport contract was terminated from March 
1964. It was, therefore, in force for a Period of just a yeat. 


financia| 
belonging 
Contract 
It was 
April, 
was to be 


14.59 All the books of account of the New’ Bharat 
Transporters are not available and only one of these account 
books covering the period Isc July, 1963 ty 30th 
1963 which’ the Government have bee 


months’ period. It is true 
kers got from Government 
ur, but as Allegation 27 
tankers obtained frem Go- 
the profits made from the 
: y the obtaining of the route permits, 
pore amoune disclosed by the account into 


vernment, but js Concerned with 
Contract with the I. OQ, C. b 
I am taking the e 
account. 


14.60 Since the books telar; 

y ating to 
have soe been made available by Bashir Alimed, I can only 
proceed ‘on the basis that for the other nine months the 
Profits were on the Same scale. Proceeding on this “footing, 


the total net income earned by > 
: Y the Ne ranspoters 
by this contrect and which is the’ j eae 


: e derived 
by this concern of Bakshi Bashir Abnied ie Poe aaaer 
on the part of the fespondent was Rs, 2.67.951.76' for the 
year “in which “they “had thethensie of this ‘contract. 


the other period 








as wit at cal 
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15.1 With the charge contained in Allegation 27 we complete 
+n relation to what might be termed the Transport group. The 
those Bie of allegations in which the respondent is charged with having 
ner oe J undue favours on his son Bakshi Bashir Ahmed by abusing his 
oP ial position, falls into three categories. The first 1s concerned with 
Gah Bashir Ahmed’s purchase of two properties in Pahalgam—one 
aa Ahmed Sohra at the end of 1958 (which is the subject-matter of 
‘Allegation 4 already dealt with) and the other from one Kanwar 
Reshi Singh in 1958. In relation to these properties the respondent is 
alleged to have cither directed or connived at an encroachment on 
ontinguous lands abusing his official position. The charge in relation 
tthe enroachments in regard to the properties purchased from 
Ahmed Shora is contained in Allegation 5 while Allegation 6 relates to 
the encroachments stated to have been made on the property purchased 
from Kanwar Reshi Singh and these two I shall proceed to consider. 


15.2. Allegation 5 as notified reads — 


“The area of land purchased under allegation 4 was enlarged 
by encroachment on 4 kanals and 17 marlas of Shamlat 
land, in the possession of the vendor, and 12 kanals and 
10 marlas of Forest land, comprising a total area of 17 


kanals and 7 marlas. This encroachment was with the | 


knowledge, consent and connivance of Bakshi Ghulam 
Mohammad. The house constructed on the said land, 
including the land encroached upon was later sold to the 
Northern Railway as the property of Bakshi Bashir Ahmed, 
the son and Bakshi Abdul Majid and Ghulam Nabi, the 
brothers of Bakshi Ghulam Mohammad.” 


and is connected with allegation 4, but only in this sense that to the proper= 
ty purchased in Allegation 4, these encroachments are said to have heen 
made. In respect of this allegation notices under Rule 6(1) (a) have 
been served on the 3 vendecs named as well as to the respondent an 


3 replies have been filed by all of them —Majid’s alone dealing with the 


merits of the allegation viz. the factum of the encroachment, the others 
merely adopting them. 


15.3. As would be seen from the discussion of the matters connec: 
vo with Allegation 4 pp. 106 to 113 ante, the extent of property pur- 
eed in July 1950 under the two deeds (vide Documents 5 and 6 in 

- Allegation 4) was 14 kanals 3 marlas. There was.apparently some small 
pee on the property at the time of the purchase; but after the pur- 
ease extensive Improvements were made and a house was constructed 
ee reconstructed. I have already pointed out that Abdul Majid in his 
se untary disclosure to the Income-Tax Officer filed in February, 1956 
States that he had expended Rs. 70,000 on this property. The house 
a the compound was sold to the Northern Railway Administration 

HF ae a deed dated 23rd March, 1961 (Document 93) in which the extent 

le property conveyed is shown as 31 kanals 10 marlas. It1s the diffe- 


~ ter sah 
i nce between these two extents that is stated to be the area encroached. — 


ecordi : 
‘cording to the case of the Government, the area encroached is made 
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<n of two distinct items (1) 4 kanals 17 marlas of Shamlat Deh Land belong. 
me to the vendor Ahmed Shora, (2) 12 kanals 10 marlas of demarcate 
Forest Land belonging to the Government. The gravamen of the charge 
is that these encroachments were made with the knowledge, Consent ang 


connivance of the respondent. 


15.4. The questions arising on this charge are naturally two ang 
they are distinct : (1) Was there an encroachment as alleged; and (2 
was this with the knowledge, consent and connivance of the respondent, 
These may be taken up for consideration in that order. 


15.5. First, whether there was an encroachment. As seen from 
what had been stated earlier the total extent said to be an encroachment 
is made up of two separate items : (1) Shamlat Land belonging to 
Ahmed Shora; and (2) Forest Land being the property of Government 
and these have to be considered separately. 


15.6. The position as regards the Shamlat Land was this. The 
Property conveyed by Ahmed Shora under the two sale deeds of July 1950 
was of an extent of 14 kanals 3 marlas made up of Khasra numbers : 


K.M. 
Nowltone 3 6.14 
No. 14/1 .. 0.13 
No. ise ae 5.4 
Part of No. 28 1.12 
Kose 





While khasra Nos. 14, 14/1 and 15 were the proprietory lands of the vendor, 


khasra 28 was Shamlat Deh ofa total extent of 6 kanals 9 marlas out of which 


only 1 kanal 12 marlas was conveyed, the balance of 4 kanale 17 aves 

Gee ne 2s ae Property of Ahmed Shora, While it is the case of the 

“eet that the remaining Shamlat Land of Ahmed Shora was 
has set ae his ek bathe vendees, the contention of Abdul Majid who 

ie : S detence on the factum of encroachment is that there was no 
roaciment at all, but that by virtue of their purchase of the 14 kanals 


odd of proprietory land, they became entitled in law to the entirety of 


th ‘ 
: sty with their taki i f tl 
k; = ely takin OSsession of the 
ee Be chased ey them and that this fact of thie Possession is reflected 
€ entries in the revenue registers maintained by public officials. 


. the title to the entire Shamlat land in the possession of a proprietor pass 


to a purchaser automatically on his py, i i 
; matically Purchasing the proprietory land 
f the vendor? Nothing is indicated by Abdul Mesa ine ale for 
this statement of the legal Position, besides the absence of any evidence 
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‘sh that the propritor-vendor possessed no other property in the 
to cll propreitoryr ight. On the other hand there is Svichoes that 
vil a 4 Shora had other land in propreitory right in the village. We 
= for instance the recital at the commencement of the Sale Deed 
(Document 5) in Allegation 4 which states that the vendor was the 
roprietor of 27 kanals 1 marla of cultivated land out of which he parted 
ith only 12 kanals 11 marlas under the 2 deeds. This apart, the 
proposition of law here put forward is directly contrary to the terms of 
the sale under which only | kanal 12 marlas of Shamlat Land in Field 
No. 28 was being conveyed. There 1s besides the circumstance, that in 
Khasra 28, Shamlat Deh of 6 kanals 9 marlas was purchased along with 
certain properties by Ahmed Shora only in 2002 (1945) and khasra 
14 and 15 were not the subject of purchase then. So to say that the 
entire Shamilat Deh was as it were an appurtenance or accessory to the 
propreitory land khasras 14 and 15 is to say the least baseless. 


15.8. We have next to consider whether the story that possession 
of the other part of the Shamlat land was taken at he time of the sale in 
1950 is borne out by the Revenue records. The sale by Shora was in 
Har 2007 and we have khasra Girdawari of the Mamal village for 
the yeirs, inter alia, 2000-2009 (Document 1) in which there isa note 
in the year 2007 regarding the transfer only of 1 kanal 12 marlas of 
Field 28-Part to Bakshi Abdul Majid and others and it would appear 
from this Register that possession of the rest remained with Ahmed Shora 
until 2009 (1952). The khasra Girdawari of the nex: year 2010 (Docus 
ment 6) records that Ahmed Shora was the owner in possession of Field 
No. 28—Shamilat Deh of an extent of 4 kanals 17 marlas. It is only 
in Smt. 2011 (1954) that we find the names of the vendees shown as being 
in possession of the whole field. Tt was pointed out that it was then 
that the respondent became the Prime Minister of the State. This may be 
contrasted with the entry regarding Field No. 14 in regard to which the 
eens are shown to be in possession even. earlier right frem the date 
of the sale deed—viz. 2007. The Girdawari for the later years (Docu- 
ment 7) follows Document 6 and shows the vendees as in Ppossessicn of_ 


the entire extent. The mutation record is Document 9 and in it serial _ 


ne 181 relates to”Field No. 28—the Shamlat Deh. It records the 

endees as the persons in possession and in it there is a note dated 15th 

ere cr 1960 by the Tehsildar Pahalgam in which after setting out the 

pei ae sale deed"of July 1950 he directs inter alia the entry the 

cou Ee the vendees were in posscssion of the entirety of the land 

deed\ y Field 28°(7.e. including the 4 kanal 17 marlas not in the sale 
/ as from the date of the sale. 


1960 see Mr. Khambata submitted that this mutation in Deco 
Paper. itl ave been made, having regard to its date, Just to perfect their 
- Should th to the Shamlat land encroached on some Ume 1n 1954 and 
nivance ieretors, be treated as part of the tactics employed with the con- 
that the ai us respc:.dent to legalise the trespass. His contention was 
fen on] 'spossession ot Ahmed Shora fiom the Shamilat Deh could have 
effecte y in 2011 (1954-55 vide Document 6) and that the trespass then 
through MES sought to be shown as possession in lawful right in 1960, 
*® accept abuse of the official position of the respondent. T feel unable 
this argument. In the first place we have the fact that Ahmed 
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Shora has not protested against the so-called encroachment or . trespass 
right up to the commencement of these proceedings, though the Prop. 
Perty had been sold to the Northern Railway and passed ‘to their 
Possession from March 1961. This, however, might not be conclusive 
but we have the record of the mutation proceedings mm December, 1960 
asa result of which Mutation entry 181 referred to earlier came to be re- 
“corded. Under the relevant provisions of the Land laws it was not 
denied that theie could be no mutation without notice to the persons 
affected—in this case the vendor. I must presume In favour of the regu. 
larity of official acts and so must in the absence of preof to the contrary, 
hold that this mutation had been effected after notice to the Vendor, 
If it were so, subject to any proceedings which the vendo might com- 
mence to undo the mutation, I must proceed on the basis that the 
mutation was validly effected and that the recitals on which the mutation 
rests are true. Inthe circumstances I must hold that it has not been 
established that the vendees encroached on the Shamlat Land of Ahmed 
Shora without his consent, or that he or those calaiming ficm him are 
now in illegal occupation. 


15.10.: What requires to be considered next is whether the 
vendecs had trespassed upon and encroached on Forest Land of . an 
extent of 12 kanals 10 marlas, the case as regards which stands on an 
entirely Gifferent footing. That land which was extra to that which 
had been bouglit from Shora had been sold to the Northern Railway 
as the property cf the vendor cannot be disputed having regard to the 
measurenients and extents set out in the sale deed (Document 23). though 
there is a suggestion in the reply of Abdul Majid, that this wes included 
in the sale deed by mistake, a matter which I shall cxaminc later. That 
this extent of land is clearly within the fences and boundaries erected 
as the compound for building is admitted. Therefore, it was a clear 
case of encroachment. The question next to be considered is as regards 
the manner in which title to this bit of land was sought to be made out, 
which. the Northern Railway authorities accepted. 


15, 11. Before doing so, however, it is convenient to deal with 
and put aside a frivolous argument raised in the reply of Abdul Majid 
that this extent had not been proved to he Forest Land. Forest Land, 
i 18 stated, could cither be “demarcated Forest Land” or ‘“‘undemarcated 

orest Land”. A demarcated forest should have pillars or boundary 
syones to identify the plot, and it is stated there are no such boundary 
marxs. Other points are raised in defence, in the event of its being 
undemarcated forest land”, but in view of the evidence placed hefore 
me to establishe that this was a “demarcated forest” lend, I do not con- 
oe Mt necessary to deal with the contentions raised on foot of the area 
33 Fee yudemarcated forest’. _ The Government have produced File 
29 Forest ashmir Division of Samv. 1978. Forest No. 1] in it is called 
Chhilnar Mamal]”’, The document recites that the demarcaticn te0 
Place after notice was issued to the adjoining owneis and that houndaty 
pillars were erected. The area now in Controversy is between houndaty 
pulars IZand 17, A map or sketch has heen filed which identifies these 
pillars and which clearly marks out the area of forest land encroached: 


The affidavit of Ghulam Rasool Khan D. F. O, Demarcation Anantnag 
Div'sion in regard to the 12 kanals 10 marlas being ““Demarcated Forest 
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«and is fullyborne out by the unimpe ached offici 
Lan ‘esponse to a request by Government that I 
fn S r did'so on the Ist Ocotber, 1966 and the 
re Pahalgam and took me round the Property. 1 tound that the forest 
Gaindary pillars were at the spots shown in the sketch, and that the 
ae tank of the house had been erected on forest land, i. e. beyond the 
boundary pillars. There is a fence enclosing the entire aica which 
includes, of course, land beyond the boundary pillars. That the area 
included within the fence includes forest land and that the same has 
been’ encroached upon is, therefore, made out beyond any possibility 
of doubt. 


al documents produced. 
might inspect the pre- 
respondent was present 


15.12. Secondly, Abdul Majid states that the encroachment, 
if any, was by this vendor Ahmed Shora himself and that he occupied 
this contiguous laud as the successor in title of Ahmed Shora. ‘This 
submission also is wholly inconsistent with the terms of the sale decds 
of July 2007° which specify the exact extent of land conveycd under 
each. It is impossible to imagine that if Shora had encicachea ccnti- 
guous forest land and was conveying it, he would not claim to CCRWLY 
that also and include its extent m the sale decds. P21 ticularly so when 
the extent covered by the deeds is 14 kanals 3 marlas and the extent ncw 
in controversy is nearly as much viz. 12 kanals 10 ma:las. The - SUBSES- 
tion is. puerile and mentioned for the first time here (that was not the 
case in’ the correspondence which preceded the sale to the Northern 
Railway) and being inconsistent with the other documents on the matter, 
may be rejected out of hand. 


15.13. Majid’s and his co-vendors’ title to this forest land which 
formed the foundation of their right to convey it to the Railway, was 
really grounded on a certificate issued by the Deputy Ccommissicner 
Anantnag, one Mr. Malik A. Khaliq on 20th Decemaer, 1960 marked 
as Document 10. As considerable importance has bezn attached to this 
certificate by the Government, it is necessary to detail its teams. It 
starts by stating that the 12 kanals 10 marlas of land ‘“‘adjacent to and 
annexed with the Residential quarters’’ was forest land. It gces cn to 
say that Majid, Nabi and Bashir Ahmed described as ‘‘transferces”’ 
had been in Possession of the area from before 2010”. ‘This is significant 
Th two respects—(a) It does not say that their vendor was in pessession 

conveyed to them this property thus negativing one of the 
defences raised by Abdul Majid. (b) It does not specify the precise 
‘time from when, after the conveyance in their favour, the “‘transferecs”’ 
came to be in possession. It then proceeds to make a reference to the 
entities in the Shajra and Khasra which are stated to be enclosed. The 


relerence to these revenue records has some importance as will be 
Seen presently, 


15.14. The question next to be answered was how the “trens- 

though they got into possession at some point of time after their 
Purchase acquired title thereto. This was explaincd in Document 10 
as being based on their right as occupancy tenants under Cabinet Order 


ne 97-6 of 1951 by which “no ejectment of such occupants cf forest 


ferees”? 


. 2 “ 
nk could be made, such occupants being censidered as “occupancy 
nts ‘ 


and proprietorsas well’? 


= oy ere 
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15.15. It will be convenient to take up the two Parts of this 
memorandum separately. First, as regards the entries standing jp the 
name of the transferees ‘‘according to the copy of the Shajra and Khasra”” 
The Khasra in relation to this property has been placed before me and 
the relevant entries in it have been marked as document No. 8. Ip the 
Khasra Girdawari of 1957 to 1964 A.D. at page 39 Is an entry which 


reads in translatinggas follows :— 


‘‘Janglat (forests) in possession of Bakshi Abdul Majid and Bakyig 
OE an of Bakshi Abdul Gafar and Bakshi Bashiy: 
Ahmed son of Bakshi Ghulam Mohd. in equal shares, yesj. 
dents of Srinagar, Nawakadal’’. 


The extent in their possession is stated to be an area of 12 kanals 10 
marlas and the field No. in relation to this property is specified as Field 
No. 1. It is stated by Mr. Ghulam Ahmed who claims to have been 
employed as Patwari in the Revenue Department in the year 2007, that 
in December 1960 he made the entry just now referred to, at the instance 
of the Deputy Commissioner who was acting under the directions of the 
respondent and that the entry was made in order to make out a title in 
regard to this area of forest land on which the water tank pertaining to the 
residential building had been constructed. As this deponent has not becn 
called for oral examination, I am not accepting it. It, therefore, becomes 
necessary to consider first, whether this entry was inscrtcd in 1960 not 
having formed part of the original register as compiled in 1957. Corro- 
boration is afforded to the statement that this entry was inserted long 
after the original book was written up by several circumstances. There 
is a Field No. | at the beginning of this register and the property covered 
by it is shown to belong to Salam s/o Khizar a very different person, 
which would show that Field No. 1 also assigned to this item of pro- 
perty is a fictitious number. The second circumstance is that this cniry 
s seen In the register to be interpolated in the margin and js not in the 
place where regular entries are found. Then, we have the circums- 
tance that the interpolation at the margin is in a very different ink frem 
that used to write the entries on the main pages of this register and 
Particularly page 39 which would be another indication that the ent’y 
’ the margin not written at the same time as the body of this 
page. And next, on page 39 where this entry is found to be 
interpolated, the total extent of land i ‘h hole village is 
Set out, classified a serait PLCs WOE a 
vegetable emu errans Cope the several types of jpneas 
extent of each abcifea 5 Te veel, Bein, pagaehy, land i 
arenes ae 28 above Is totalled and is given as 521 ange 
10 marlas of for cP aka ou speaenacs shows bebe exten of ae 
Dusientayere andi a . not included In this total, which shows ee 
were made i ani = spans land was Inserted long after the (ote 
forest land a ae ae pees thei abyarcterence to, the oan ie 
of these features I ee a fe types of land in the village. In be 
Girdawari of 1957 is ani nee that this enuy in the Khasra in the 
: hI ae If th 'S amnterpolation which came into the document only 
of ‘Chulam Mohan ae afforded by the statements in the affidey 
tat, the patwari be discarded as it mus 
be—for the reason that he has not been called as a witness, the prccs¢ 
‘point of time when the in terpolation was made is not cstablisked, but the 
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submission of learned counsel for the, Government that in view of the 
recy tbe khasra being referred to in the certificate of the Deputy 
Commissionct (Document 10) as if it was one of the basis of his order, 
the entry must have come into existence at or about the time of the issue 
of the certificaie Wz. December, 1960, appears to be eminently 1easonable 
and-justilied and -l accept It. 


45.16. As the entry has, it is apparent, been made in order to 
enable the Deputy Commissioner to issue the certificate on 20th Decem- 
ber, 1960 I consider 1t an inescapable conclusion that the inteipolation 
has come Into existence only at the instance of the Deputy Commissioner 
himself in order to facilitate the vendois making a title to this forest land 
also, on which: certain constructions particularly the water tank—which 
they proposed to include in their sale stood. ‘This is so far as the entries 
in the Khasra are concerned. 


15.17. ‘Turning next to the Cabinet order (Document 12) to 
which reference is made in the certificate of the Deputy Commissioner, 
it would be useful to set it out in full (the Cabinet order) to shew how 
groundless this was as a source of title. Jt is a Cabinet order which is 
authenticated by the signature of the previous Prime Minister Sheikh 
Mohammad. Abdullah and it reads : 


“In order to resolve the controversy arising out of liability to 
ejectment of cultivators who were allotted lands under Grow 
More Food Scheme since 2005, it is hereby ordered that :— 


(a) no-ejectment should be effected in respect of culuvators of 
Forest lands who were allotted lands with the joint approval 
of Forest and Revenue or Grow More Food Officers, 


(b) no ejectment of persons who are cultivating Forest lands 
without proper allotment or authority shall take place 
except with the joint approval of Forest ana Revenue 
Ministries, and 


(c) no allotment of land shall in future be made for culuvation 
except with the joint approval of Forest and Revenue 
Ministries.” 


Its preamble shows that it applies only to those who were allotted land 
ices the Grow More Food Scheme. It was not pretended that these 
ands were allotted to the ‘‘transferees’’ under the said scheme. 


15,18. Besides to obtain the protection of paragraph (a) the 
ent must have been made with the joint approval of the Forest, 
cvenue or Grow More Food officers and under paragraph (b) in cases 
Where the allotment was not proper no Ejectment was to be made of persons 
man Were cultivating the Forest land. Except that the forest land was 
os With the fence, there was no suggestion: of a eXtent cvcn 
Paice Neen cultivated. Itis obvious that this Cabinet order was wholly 
: evant and was referred to by the Deputy Commissioner with a bra- 
Nness rarely to be seen because I cannot that imagine a revenue official 


allotm 
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of his position was not familiar with the terms of the Cabing, Order ‘th: 
number of which he cited in his certificate. _ it would therefore, be Se 
that the certificate of the Deputy Commissioner (Document No. 19 
with its reference to an irrelevant Cabinet order and the Mterpolated 
girdawari has been preparea merely with a view to aflord the ven a 
Hie to the property from 1957 onwards. ‘he case of the Governmen, 
therefore, that the vendors deliberately encroached upon Fores; lang 
to which they had absolutely no title is clearly made out, as also that they 
sought to lay title to it by fraudulent entries in revenue register, igs 


15.19; Before proceeding to consider whether the Charge as 
ified against the respondent is made out or not, it is necessary | 

corde: a half-hearted aefonte raised by Abdul Majid which is adorn 
by his co-vendors, that he did not Intend to sell the Forest lang and 
had made it clear to the Northern Railway that he was not the owner 
of the forest land. 1 consider that this defence, which is without subs. 
tance, far from helping Abdul Majid, aflords if anything further proof 
that the entries in the girdawari were interpolated after the Negotiations 
for the sale of the property began, and that the certificate with its deli- 
berately false recitals was obtained in order to make out a title which he 
knew very well he did not have. ‘The negotiations for the purchase of 
this property started after the Railway Board received a note from. an 
officer of theirs, one Mr. Gandotra in April, 1960 (Docoment 13), 
Originally there was some Correspondence between Mr. Iqbal Singh, 
Chief Engineer, Northern Railway and Mr. P. N, Wanchoo, Chief 
Engineer, P.W.D., Kashmir as regards the availability of this building 
and the price at which it could be obtained (Document 14). ‘Lhe first 


time, however, that Abdul Majid appears on the scene is in October, 


18) to the Chief Engineer, Northern Railway regarding the price which 
he would demand for the sale of that house. In the course of that letter 
he stated, and it is this that is relied on in this context : “The area of 
land with the house is about 25 kanals, out of which 6 kanals are under 
my, Proprietory ownership and about 9 kanals of land. are Naviur for 
which lease in my favour will be transferred to the Northen Railway. 
The price of 16 kanals is payable to me and annual lease money for about 

9 kanals will be Payable to the State Government. In the break-up 
which he gave regarding the value of the Property he demanded a_ price 
of Rs. 1,500/- per kanal for the 16 kanals of land making a total of 
Rs. 24,000/-. Before Passing on from this letter three matters require 10 
be stated: (1) The statement that Abdul Majid and his co-owners held 

a lease from the Government of 9 kanals of land or for that matter any 
extent of land in the compound of the Property for the sale of which he 
was negotiating, was a deliberate lie—and even in his reply he does not 
attempt to justify it. (2) This reference to the land as that belonging 
to the Government Shows that he Was aware that even in October, 1960, 
he had not obtained Proprietory title to it. This would besides point 
to the interpolation in the Girdawari which showed the forest land as 
the property of Abdul Majiq and his co-owneis having coming into 
existence not in 1957, but only after October, 1960—which is confirmed 
by reference to the contents of Document 19 to which 1 shall refer 
immediately. (3) The fact that a claim ig made to proprietory right only 
to 16 kanals, might indicate that even in regard to the Shamlat Deh, 
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longing to Ahmed Shora, Abdul Majid did not consider himself as 
Be nee till the mutation in December, 1960. Possibly the trespass 
ie encroachment on this land was gradual and the entire area was 
alt 


occupied and reduced to possession only in December, 1960. 


15.20. The negotiations proceeced further and we have a letter 
from Abdul Majid dated 23rd December, 1960 (Document 19) addressed 
to the Chief Engineer in which he says— 


“Here it may not be out of place to mention that after proper 
verification of records and title deeds etc. it has come to light that a 
much larger plot of land stands in our name” than was originally 
stated in our communication dated 15th Octcher, 1960 to ycur 
administration, in support of which copies of the Deputy Com- 
missioner? Anantnag’s. certificates “dated 20th December 1960 
issued in this behalf, are enclosed.” (underlining mine). 


‘And with this letter the certificates (Documents 10 and 11) referred 
to earlier were enclosed. Pausing here, some comment on these two 
letters appears called for. In the first place, the reference to Govern- 
ment land in the earlier letter is clear proof of the encroachment being 
conscious, and on Government land. Besides the fact that the extent 
of Government land was given as 9 kanals, whereas the actual area 
encroached on was 12 kanals 10 marlas indicates that the vendors had 
merely fenced their property taking it to the boundary they chose, without 
even caring to ascertain the exact area of forest land they encroached 
upon. The sketch which is annexed to the sale deed to the Northern 
Railway, which is a copy’ of the’Shajra referred to in the Deputy Ccm- 
missioner’s certificate, shows that Field No. | is a separate bleck to the 


west of the ‘“‘proprietory” land and has been consciously and deliberately 
encraoched upon. 


15-21. The next document to which Bakshi Abdul Majid was 
a party is a special power of attorney which he executed in favour 0 
Bakshi Bashir Ahmed to execute the sale deed and receive the considera- 
tion therefor. Tn this it is recited that what was being conveyed under 
the deed which Bakhshi Bashir Ahmed was to execute 31 kanals 10 marlas 
of land along with the constructions, bungalows. out-houses ete. built 
thereupon under Survey Nos. 15,14,41/1, 28 and | in Pahalgam(Mamal) 
ehsil Anantnag, Kashmir, In the deed which is executed by Baksh! 
ashir Ahmed, as the agent under power of attorney, the land conveyed 
is described as of an extent of 3] kanals and 10 marlasas per a plan annexed 
ereto of which ‘12 kanals and 10 marlas were Forest land” title to which 
was “conferred upon the sellers by virtue of J&K Cabiret order 397-G 
1 1 as certified by the Deputy Commissioner Anantneg in his letter 
lated 20-12-60 attached as annexure “B” and 19 kanals situated Jn 
nese Mamal and under khasra 15 and 28 mutation No. 181 and khasra 
noe 14 and 14/1 mutation 182 as per Deputy Commissioner's letter 
Sated 20-12-1960 attached as annexure “C”. In the face cf this 
ee spondence and these documents it is impossible to consider seriously 
ieeictenes that Bakshi Abdul Majid did not intend to convey the Forest 
q belonging to the Government. The fact was that in his letter 


@ated 15-10-60 (Document 18) he had stated that 9 kanals was property 
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held on lease from the Government, (which itself was false) but this 
was before interpolations had been made in the Khasra Girdaway; of 
village Mamal by which the Forest land of 12 kanals 10 Marlas was 
shown as being-in the occupation of himself, «as also before the Deputy 
Commissioner had been persuaded to issue the certificate (Docume yt 
10) affirming his title as owner of this property by virtue of a" Cabine, 
resolution which as I have stated carlier was wholly irrelevant, When 
one Abdul Majid found that his title was correct on paper he went through 
the transaction purporting to convey the laiger extent of 3] kanals [9 
marlas and it is in this context that one has to understand the refercnee 
to this extra extent in Document 19, Majid’s letter dated 231d December, 
1960. There is here no reference to: the lease, but what we have is 
an assertion of title which was persisted in the power of attoiney and 
which he does not say he had not read and in the sale deed executed by 
Bakshi Bashir Ahmed. The only redeeming feature is that the price of 
Rs. 24,000/- ‘fixed for the land was not increased but that is wholl 

irrelevant for determining whether Abdul Majid and his co-vendors 
asserted title to the Government land and purpertcd to convey what they 
must have known did not belong to them heing merely an encrcactmcnt 
on public property. Possibly they had fixed a round figure of Rs. 14 lakhs 
as the price of the property and this was the break-up of that figure. 





15.22. The last of the questions that remains to be considered 
is whether the statement in the Allegation that the encroachments were 
made by abuse of the official Position of the respondent as Prime Minister 
and by the exploitation of that Position by his relatives with his conni- 
vance Is made out. It is needless to say that tnis portion of the charge 
1s _vehementaly repudiated by the respondent as well as by 
Bakhshi Abdul Majid, Bakshi Ghulam “Nabi and Bakshi Bashir 
Ahmed. The case of the Government as set out in their statement 
of the case and the affidavits in Support is that the respondent had in 
1958 Issued directions ‘co Mohammad Yasin Farooqi, Range Officer, 
Liddar Range, to have the encroached area enclosed in accordance 
with the alignment given by himself with the cost of the fencing being 
debited to the Beautification Scheme. The respondent has denied 
this statement asserting that he had no knowledge of the alleged: en- 
croachment and that he did not give any directions for the alignment. 
He also adds that the Range Officer and the Forester may have put up 
the fence in pursuance of the Beautification Scheme sponsored by the 
Government as a routine matter and because of that circumstance the 
expenses must and should have been debited to the said Scheme. He 
also denied that the Deputy Commissioner had been required by him to 
Issue a certificate for the Property which must nave been issued“‘.in due 

course’. Though the facts stated by the Government as regards the 
express directions given by the respondent to mark the boundary and erect: 
fences at the spots Where they are Now, are supported by affidavits filed 
by the Revenue Officers who are referred to in the statement of the case, 
they have not let in any oral evidence to Substantiate that part of the case 
and hence T am rejecting their statements as not being proper material. 


15.23, The point nevertheless has to be considered whether from! 
the proved facts, the inference necessarily follows that the respondent 
(a) knew of the encroachment 3 and (b) acquiesced in it and’ had the 
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‘os fixed in the manner in which they have been done. Before 
Paes it, the fact that the respondent had often been to the pre- 
coe and residing in it during some summers dces not seem to be in dis- 
Boe. In this connection, reference has to be rade to certain entries in 
the diaries of Abdul Ghani Bhat contractor who appears to have cffected 
certain: additions to the building in 1958. In his diary No. 374 he re- 
cords on.4th September, 1958— 


“(Amount received) from Bakshi Ghulam Mohd. in part pay- 
ment of the bill for repairs in Pahalgam kitchen—Rs. 850 
receipt. given.” 


¢ 425th October, .1958— 


“(Amount received) from Bakshi Ghulam Mohd. en account 
of balance payment of two rooms of Pahalgam—Rs. 950”. 


Jere are several more entries like this to establish his presence in the 
Pahalgam house at this time and also in 1959. Coming to 1960, there 
is an entry in diary No. 380 against the date 15th May, 1960— 


“Miscellancous (expenses) on Prime Minister at Pahalgam— 
Rs.. 60°’. 


‘Similarly on 7th June, 1960— 


“Miscellaneous (expenscs) Prime Minister—Rs. 150. 


and-on 16th June, 1960— 


ee (expenses) Prime Minister at Pahalgam— 
s. 60-"”, 


“and so on. 


ei 6a Ses The next question is whether he was aware of the en- 
st ae We have the circumstance that though the property 
5 aby jointly in the names of his two brothers Abdul Majid, Ghulam 
2 ey his son Bashir Ahmed, the entire consideration for the sale was 
purcha by his son. In the sale deeds under which the property Was 
a ased, Bakshi Bashir Ahmed who was thea a minor Is shown . 
Th ar the guardianship of Abdul Majid—bis paternal bac 

e eo son why he was so shown is not explained in the reply a 
Bashir aa or his brother. If, however, as seems certain, Ba shi 
“Mohd. j nmed was under the guardianship of his father Bakshi Saas 
transac it stands to reason that the latter should have been aware cf the 


Slasen of purchase and also aware of the extent of the land pur- 
from Ahmed Shinn; 


Coin: Next as regards the sale of the properly we ee He 
Praged en ccs that when Mr. Gandotra, an officer of the Northern Rai wey 
MGtis Gea to find out a suitable place at Pahalgam for a Holiday 

Tor Railway employees he met the respondent more than twice 
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i nd it was after these meetings that’ the Railways 
Saeed - the purchase of the property standing in’ the name 
of Abdul Majid and others. The report of Mr. Gandotra as to his 
converseiion with the respondent is to be found in Document [3 anid 
though in terms he does not say in this that the respondent suggestaq 
the purchase of this property, this is clear from the affidavit of Mr, Gan. 
doira which he has filed in the present proceedings. I am prepared to 
accept the statement of Mr. Gandotra that the respondent suggested to 
him that this property might be purchased and suggesting that he might 
discuss it with Abdul Majid as regards the terms and the Price as a 
reasonable deduction flowing from his contemporaneous eommunications, 
Subsequently, Abdul Majid conducted the correspondence but only up 
to the point of reaching an agreement as regards the price. Immediately 
negotiations reached this stage, Bakshi Bashir Ahmed enters the scene 
and Bakshi Abdul Majid and Bakshi Ghulam Nabi executed a power of 
attorney in favour of Bakshi Bashir Ahmed on 22nd February, 1961 
(Document 22) under which the agent was authorised to transfer their 
two-thirds share, to execute the necessary documents and to receive the 
consideration therefore. In pursuance of this power Bakshi ‘Bashir 
Ahmed executed the deed of sale (Document 23) on the 23rd March, 
1961 on behalf of himself and his principals and received the entire 
consideration of Rs. 1,50,000/- made up of Rs. 1,37,810/- for the property 
and Rs. 12,190/- being the value of the furniture for which a separate 
receipt signed by Bakshi Bashir Ahmed on behalf of himself and the 
two others (Document No. 24) was given. If really Bakshi Abdul 
Majid and-Bakshi Ghulam Nabi had at the date of the sale any interest 
in the property one would have expected them to receive their share of 
the censideration or at least some portion thereof, but in fact it is shown 
by the documents which have been placed before the Commission that 
the entire consideration was received by Bakshi Bashir Ahmed and 
himself alone. For the sum of Rs. 1,50,000/- two cheques drawn on the 
State Bank of India were issued in favour of Bakshi Bashir Ahmed, one 
for Rs. 1,37,810/- and the other for Rs. 12,190. Both these cheques 
are shown to have been presented for realisation by the United Com- 
Br Bank, Srinagar and were received by the said bank—one on the 
; meee te other on 30th March, 1961. Both these cheques were paid 
oe ae 1 Bashir Ahmed into the account of Fairdeal Motors, Srinagar 
OFanE Se realised—Rs. 1,50,000/- was credited to the account 
ledger of Faj Poa ecument 25). These amounts are entered in the 
cnd of the a eal Motors for the year 1961 on page 177. Then at the 
for Rs. 25, o00/. a ee 31-3-61—four cheques were drawn each 
Cash Rs 30 000 and cas pas withdrawn on those cheques. Out of this 
Bakshi (vide ~ was credited to the account of Bashir’s wife Yasmin 
romAntard A Beeb of the ledger) and Rs. 25,000/- each was credited 
a aie “ra and Afat Ara—daughters of his sister Shama Mir (vide 
ke Se and 317), Evidently the balance of Rs. 50,000/- was retained 
et the benefit of Bashir himself, }t is thus clear that the entire amount 
1 consideration belonged to and went Into the accounts of Bashir Ahmed. 


Document 25 was among the documents relied in support — thereof. 
Theugh the respondents and the others who have filed replies in support 
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vaeir case had inspection of document 25, they did not deny 
ee and attempted no explanation of this circumstance. y these 
a 


15.26. It is in the context of these features that the conduct of 
the respondent in this transaction has to be judged. If Bashir was 
the full owner, it stands to reason that the consideration for the purchase 
of the property when it was acquired in 1950 must have come from the 
respondent. The object of bringing in his brothers who had apparently 
no interest in the property scems to be obscure, no explanation having 
been offered either by the respondent or by his brothers. Then we 
have the further circumstance that the minor son is described as being 
under the guardianship of the younger brother for which also there 
has’ been no explanation. The only reasonable inference that can be 
drawn from this circumstance appears to me to be that the respondent 
desired to avoid the public knowing that he had anything to do with the 
property or had an interest in it. But having regard to the real nature 
of this transaction it stands to reason that the respondent was _ perfect- 
ly aware of the purchase of the property, its extent and was instrumental 
in the purchase and as his son was the real vendor, he must have been 
aware of the sale as well, apart from the reference to the respondent in 
the correspondence between Mr. Gandotra and the Northern Railway 
authorities. 


: 15.27. If he was instrumental in purchasing this property for 
his minor son and knew its extent it is not possible to conecive that he 
took no interest in it:after the date of the purchase. That buildings 
were erected on the property purchased within a few years after the 
purchase seems to be clear on the admitted facts. As part of these 
buildings and’as adjunct thereto a water tank scems to have been 
constructed on land which is now shown to be forest land. Tis might 
have been sometime in 1953 or 1954. It.is possible that the fence around 
the property which included within its extent both the entirety of the 
Shamlat land as well as the 12 kanals 10 marlas of Forest Land came into 
existence much later. It would be proper to regard this erection of the 
fence as the real point of time when the encroachment was effected and 
Pees: In the affidavits filed in support of the Government case 
a Revenue officials have, as stated earlier, deposed tlat this fence which 
ease the encroachment’ was erected sometime in 1958 on the direc- 
Fe hs the respondent which of course is denied by tac respo ident, and 
is on reason I discard. That the fence came into existence 1n 1958 
SIGS dhe not in controversy because the “Beautification Scheme” of 
admitt ae fence is stated to have formed a part was put In 1958. it is 
acne Py the respondent that the fence was put in as part of that 
beyond the expenses thereof being debited to the Government. It is 
of this One’s comprehension as to why in order to effect a beautification 
Orest ] area, the officers were anxious to add 12 kanals 10 marlas of 
in it ieee to the property purchased from Ahmed Shora and including 
Tather 5 over which the water tank had been erected. This admission 
OF -the uggests that this addition was made at the instance of the owners 
evén eo RETUY, the boundary line being so drawn as to make it regular 
circumsta meant including a considerable area of forest land. In the 
Could h ances it appears to me highly probable that the only person who 

ave given such a direction is the rsepondent. There 1s another 
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res sre c m> to betweés 
ibility that under the arrangements ue x Ge: nee piensny oe 
Mie Paenibers of the arte teats baa 4 ference e ro the reasoning, 
i ined, but this 1 AA ; : ipl ae 
cles aaelied dd that in view of the ee be 
T should, bot d expending monies on 1 as i 
; ruction and was ¢ evel iane . ‘ 
La age Ee etn of Abdul Ghani Bhat, that I consi its pith 
SAE Bashix Ahmed was the reat owner from the ti:ne of purchase. 
bable 


i i P © forest. boundary 
re is the circumstance that th forest iB 
ae ra aay local inspection, stare one peas wee 
hi h encloses the vacant land round the house, Pla ue 

oe ate: d. As the respondent has -been proved to et i n 
I ae aa 1958, 1959 and 1960, it follows tat there could. . es 
ne Fe casiahis not being aware of the encrozchment ‘on forest land. 
questi 


pillars, 


: ; : the granti he two 
t we have the circumstance «: the granting oft 
ifi La ee 10 and 11) by the Dep: ty Separate 
aa lier when dealing with Document No 1? relating to the ti 
ey fe st land I had occasion to point out that the document gaye 
tonite fon making out the title which were paten‘ly false and were in- 
ar This was preceded by the interpolation in the Khasra Girdawari 
las could have been effecied only by some improper pressure from 
ye quarters. This entry in the Khasra Girdawari was stated to be 
setae along with the irrelevant Cabinet ord. ¢ gefcad eh iw me 
tablishing the title of Abdul Majid end his CO-OW.:278 dogine aa aes 
10 marlas of Forest Land. The Deputy Commis... ner is.a i * : 
portant and high official and that a person of his rank shou ave 
stooped to issue a certificate as Document 10 shows that. PUSHES : 
no ordinary kind must have been exerteu io get bia to do it. It is note- 
worthy that Document No. 10 was treated as th. ‘oundation.of the ven- 
dou’s title to the property in the sale deed to the Northern ‘Railway 
(Document 23) notwithstanding that jusi before ile issue of the certi- 
ficate Abdul Majid had himself admiiied (in Document 18) that he had 
no proprietory interest in the Forest lana and merely claimed to -be-in 
permissive possession thereof. One cunous circuiistance which is of 
more than ordinary significance attending the-transaction of sale might 
be noticed here. The Deputy Commissioner who by his certificates 
(Documents 11 and 10) had, so to speak, es‘ablished the title of Bakshi 
Abdul Majid and his co-vendots to the Sh. ilat <5 well as the Forest 
Land was an attestor to the power of atiomm.y executed by Bakshi Abdul 
Majid and his brother in favour of Bakshi Bashir Ahmed. He was 
also an attestor to the deed of sale by Bakshi Bas} + Ahmed in favour 
of the Northern Railway. What interest this offici..! had in the sale 
transaction one fails to understand. This, in my. cpioton, is another 
te sen ance to indicate that the driving force ' _!ind this official 
was the respondent. | 


415.30. In view of the above discussion Lam sats)’ (at 


Je res~ 
pondent was at least aware of the encroachment, took an ste: in the 
sale and was instrumental in establishing the title of {ie Veo) § to the 


encroachment which was also the subject of sale, J, therefore old that 


the charge contained in Allegation 5 is established » ‘s+ .© sonable 
doubt, 
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15.31. It now remains to estimate the financial advantages 
gained by Bakshi Bashir Ahmed by this abuse of the official position on 
the part cf the respondent. The total extent of land conveyed under the 
sale deed (Document 23) to the Northern Railway was 31 kanals 10 
marlas. Out v! this 1 have held that the encroachment proved to have 
been mace Wes only of 12 kanals 10 marlas of forest land. In the sale 
deed the land is priced at Rs. 24,000/-, though J should point out that 
this figure occurs In the correspondence eveD before the total extent 
was finally fixed. The value of 12 kanals 10 marlas on the basis of 
Rs. 24,000 for 31 kanals 10 marlas works out to Rs. 9,500/- which is 
the financial advantage gained by Bashir Ahmed. = 


16.1. By five deeds of sale all dated 30th September, 1958 Bakshi 
Bashir Ahmed and his sister Shamim purchased 20 kanals and 17 marlas 
of land in Noonewan village in Pahalgam with some constructions on 
them for a total price of Rs. 25,00 0/-. According to the sketch filed 
by the Government Which is marked Appendix B to the statement of 
the case, the area enclosed by the fencing round the property includes 
according to the Government besides this 20 kanals 17 marlas, 28 kanals 
5 marlas of forest land and 4 kanals of jand belonging to the neighbour 
one Banke Behari of Jammu 


16.2. That the extent of the land within the fence as drawn in 
the sketch is of this acreage is not in dispute. The expansion of the 
acreage from 20 kanals 17 marlas to 53 kanals 12 marlas is said to have 
been due to deliberate encroachment on contiguous properly effected 
on the directions of the respondent and this is the subject matter of the 
charge in Allegation 6 which reads :— 


“Kanwat Reshi Singh sold land measuring 20 kanals and 17 
marlas with a house situated in Village Noonwanan (Pakalgam) 
by registered sale deeds dated 30-9-1958, in favour of Bakshi 
Bashir Ahmed and Mrs. Shama Mir son and daughter of 
Bakhshi Ghulam Mohammad. 28 kanals and 5 marlas of 
Forest land and 4 kanals of land belonging to one Shri Banke 
Behari of Jammu were encroached upon and illegally added to 
the property purchased. The said encroachments were made 
by abuse of the official position of Bakshi Ghulam Mohammad 
as Prime Minister of the State and by the exploitation of that 
position by his relatives with his connivance’. 


16.3. The case of the Government as regards this charge and 
the deliberate encroachment which is alleged against the respondent is 
simplicity itself. If the khasra numbers as they are located in the Reve- 
nue records.are drawn on the sketch of this property, they cover only 
the pink and ycllow portion of a revised sketch which was filed before 
me on 12h October, 1966. I find that it is not possible to explain or 
discuss the case of either party without reference to this sketch and I, 
therefore, make no apology fer adverting to the details found in this 
sketch, though without having it before him one must find it difficult to 
understand the diszussion. I, have therefore, appended hereto a traced 
copy of the revised sketch marked B,. The rest of the portions to the 
east of the line forming the eastern boundary of this plot is clearly forest 
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and and this measures 28 kanalsand5 marlas. There is No disputg 
a oe ite is a fence all round the property oe is it Banke 
Behaii’s land which is plot No, 18 to the north of t he — ent’s com. 
ound, making it look as if it was part and parcel of the respondent’s 
Eeaaentyy It is on the basis of this feature that the case of the Go. 
Paeraent rests. Added to this are the statements in the affidavits filed 
in support of the Government’s case. — According to them the Tespondent 
is alleged to have personally directed in 1958 the putting up of the fence 
around the entire property both on the north as well as along with the 
Circuit Road skirting the eastern edge of the compound and to have had 
the same renewed and re-done in 1960 after the reconstruction of the 


house was completed. 


16.4. It was, however, admitted by the Government that even 
before the sale Reshi Singh had put up soime constructions, consisting 
of a residential house, a kitchen with a corridor between the two which 
was clearly on forest land. The extent of this encroachment was stated 
to be 2 kanals and it was the case of the Government that all the en- 
croachments beyond this extent were effected at the instance of the 


respondent hmself. 
16.5. The respondent in his reply raised these points : ° 


(1) He stated in paragraph 12 that if the land claimed by the 
Government as forest land was really proved to be forest 
land, he did not assert any title to it and that the 
Government were at liberty to establish their claim to 

‘it and take possession of the same. 


(2) In regard to the plot of Banke Behari to the north of the 
respondent’s site, he stated that he never claimed it as” 
his and sought support for this Statement by pointing out 
that Banke Behari who had filed an affidavit on the side 
of the Government did not even complain that the res- 
pondent had trespassed or encroached upon that property. 
In regard to this also he asserted no title—as owner or 
even possessor. J shall be Pointing out later the case 
that he set up as regards the manner in which the fence 


to the north and east of Banke Behari’s property came 
to be erected. 


(3) In Tegard to the main part of the Government’s case of his 
making a claim to the land east of the forest boundary 
pillars 19, 20 and 21 as marked in the annexed sketch 

» his defence was that what he 


hat the Western-most line of 


1 € plain ground and did not 
Include any part Of the Slope. Ihave here to aeton 


that a substantial Portion of the 

a SU y Propert K 
Reshi Singh would, if the sketch ae Bese be ce 
slope which ig rather steep, Tunning from the beginning 
of the-yellow Portion and going down towards the west 





| 
j 


2. 
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and touching at the northern portion the Anantnag- 
Pahalgam Road which at this point runs alongside an 
parallel to the Lidder River. 


As the respondent in his reply referred to several physical 
features of the property which according to him would 
negative the case of the Government and establish his own 
as regards the western limit of Reshi Singh’s property which 
he obtained by purchase, it was suggested in his reply that 
1 should inspect the property before determining the issue. 
Learned counsel for the Government also submitted 
that a local inspection would clear certain ambiguities 
which arose out of the manner in which the reply of the 
respondent was framed which made it not very intelligible. 
J, therefore, proceeded to Pahalgam on the Ist October, 
1966 and inspected the property on the 2nd October. 
[ shall be setting out 4 little later the result of this ins- 
pection, but meanwhile I shall proceed with the details of 
the reply filed by the respondent. 


Starting from the level ground to the east of the slope, 
it was the case of the respondent that it ended at a drain 
which ran north to south at the back of the kitchen. The 
site claimed by the respondent as that which had been 
purchased by him is shown in the revised sketch in dotted 
lines. 


(4) He emphatically denied that he had ever directed the 
putting up of the fence round the property either in 1958 
or in 1960. 


(5) His positive case was that Reshi Singh had constructed a 
house with a kitchen and had put up 4 wooden palisade 
around these structures and when the respondent re- 
constructed the house he utilised the same walls, only 
a little portion to the east of the then existing kitchen was 
newly constructed, thus enlarging the old kitchen. There 
are a few other structures on the property like a fuel shed, 
a mali’s shed, a gatage, and a sentry box and these he 
admits are on forest land, but the respondent’s case as 
regards these is that the structures were all put up when 
the Prime Minister of India happened to spend a fort- 
night in the house in 1962 as they were considered necessary 
for the convenience of the staff that accompanied him, 


16.6. I shall now proceed to examine the case of the Government 
in order to see how far they have established their case of a deliberate 
encroachment. Before, however, doing so, it is necessary to refer to 
a matter which took place al the time of the local inspection. The 
respondent who was present at the house to receive me and show me 
round, questioned the correctness of the sketch which was marked as 
Appendix B in the statement of the case, this in.fact being merely @ 
repetition of what he had already stated in his reply. In support of tis 
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; ; e€ respondent 
statement regarding the ee eG Coa ip of the area 
Cte oye apo enn Pe es ie wiietie said would prove. his 
prepared in Smt. ee walled Bee lle i the respondent, but as 

i ment wa : ; 
Rd wicee neae in it were not easily ula re ear 
stated that I might have that document filed as part o paiicore ee 
allegation and that he would later on make his subn ae ‘Gove 
Het atte one ae ie eiaeve etotne this spearnen 
ment did so. J] shall complete the narrativ Mansion The 
te I proceed to set out what I observed at the local insp aie 
Govern filed a statement supported by affidavits = to Hee ae en 
at the local inspection and in support filed a sketch marked as S 
ich referenc ‘ hich was filed on 12th October, 
which reference has been made as that w aaitiiers 
1966 and in these statements etc. they stated that the Akslat la = oe 
vey Map of 1966 Samvat far from supporting the Appperecat rove ice 
the places where they had located the several khasra numbers in se 
earlier sketch marked B were correct. The respondent who was serve 
with copies of the sketch as well as of the affidavits and statements 
desired to have some time to file his reply after he was furnished with a 
copy of the Akslatha. A copy of the Akslatha was accordingly pre- 
pared by tracing it on a Piece of tracing cloth and when it was handed 
Over to the representative of the respondent, it was objected. on the 
ground that it did not include the entirety of the area but had confined 
itself to the portion ofthe property now in dispute. As I considered that 
the tracing made should be sufficient to enable the respondent to file his 
reply and make any submissions that he desired in respect of the loca- 
tion of the various relevant khasra numbers, I suggested that he might 
make a copy fer himself if he so desired from the original which was 
in.the office. The Tespresentative of the respondent thereupon in- 
formed the office that the respondent desired to have a photostat taken 
of the Akslatha and Cesired permission to do so, which I immediately 
granted. All this was in November, 1966. The respondent, however, 
Postponed arranging for the photstat stating it as the reason that sensi. 
tive paper was not available and that he would need some little time 
to arrange for this. Two weeks’ time was granted and the representative 
informed Of the same, but still no effort was made to this end and the 
Tepresentative was thereafter informed that without waiting for the 
Photostat to be taken, counsel for the respondent could keep with him- 
self the original Akslatha itself and Proceed to place before me his sub- 
Missions in relation to that document. As would be seen from what J] 


ave stated in Part I, the respondent never appeared thereafter and, 
‘erefore. this stage never reached. 


16.7. I have examined the Akslatha myself and have compared 
the Markings in regard to the several khasra numbers of those in the 
sketches prepared by the Government and T find that there is. no subs- 
tantial difference between the Iccation of these khasra numbers in the 
Akslatha and in the revised sketch B filed on 12th October, 1966, If, 
therefore, J preceed merely on the khasra numbers as located on the 

Spot with rreference to the admitted revenue records, the case of the 
Governmert 2s regards the extent and nature of the encroachment 
might have to be held to be substantially proved. 
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46.8. But before this conclusion is reached, there is one matter 
jowing from the contents of the revenue records to which it is necessary 
to advert: Under the 5 deeds Bashir Ahmed and his sister had pur- 
chased Khasra_ Nos. 223/53, 296/54, 297/54, 298/54, 299/55, 295/55, 
56, 575 and 226/58. It is the Question of their location, or rather as to 
what was considered to be their location at the time of the sale that is 
in controversy. In the sale deed in relation to khasra 54 (Documents 
3 and 4) of one moiety nearly in favour of Bashir Ahmed and of the 
other in favour of Shama Mir, the following construction is said to have 
been on this field. I am quoting from Document 3 : 

“y Reshi Singh..-.------ own in village Noonawanan (Pahalgam) 
the following immoveable proeprty— 

1. One storyed house shingle-i oofed ; 

2. One storeyed kitchen shingle-roofed with a shingle-roofed 
passage linking buildings No. | and No. 2; and 

3. One storeyed servant’s quarter shingle-roofed with land 
appurtenant and attached thereto, amounting to---- iy 


The same description is found in Docuemnt 4. The extent of this 
khasra number conveyed by Decument 3 is 1 kanal and 18 marlas and 
this is 1 kanal and 17 matlas in Document 4. There is also a recital 
in both the deeds that in this khasra number there were fruit-bearing 
and non-fruit-bearing trees. -Now admittedly these constructions 
are on forest land but the sketch in the Revenue records shows them as 
being in khasra No. 54 and in the proprietory land of Reshi Singh. 
It is stated by the Government that the recital in the revenue records: 
that these constructions were On the proprietory land of Reshi Singh was 
erroneous. It is on this statement in the revenue records of the cons- 
tructions etc. being on the proprietory land of Reshi Singh that the 
ESaondent -reste. hisacaser- Wenealls ue BUNGEE khasra No. 
54, the other khasra numbers contigucus to No. 54, namely 223/53, 
226/58, 296/54 and 295/55 must be pushed very much further to the east 
and ifso pushed, they would cover a good part of the property withit! 
the dotted line shown in the sketch BI. It is said, and this 1s a 
statement to be found in the affidavits filed on behalf of the Government 
by one of the venders who sold the property to Reshi Singh. that 
Reshi Singh after constructing the living rooms and the kitchen put 
up a wooden paliside round the property and enclosed them within a Wite 
fencing. It is stated by the Government that the extent of land tifus 
encroached upon was about two kanals, but that is on the basis that 
khasra No. 54 is west of the constructions and that the constructions 
themselves are not on khasra No. 54. Onthe other hand if the statement 
in the Jamabandi that the residence and kitchen, etc: of Reshi Singh 
were on his preprietory land and that this was khasra No. 54 were 
ccrrect then it looks to me as if there is something to be said for the case 


cf the respondent as regards the location of the property which. wes 
\purchased from Reshi Singh. 


16.9. Pavsire tere, it is necessary tO oint cut that the case: 
cf the Goveir ment 2s 1 fds cheexett tine tee the fcrest land begins 
is comyietely ectablishee Ly certain fcrest, be urdary pillars which were 
fcurd cn the land at the time cf the Iccal inspection. The forest survey 
1ecotds show the location f these boundary pillars and their number. 


On the spot it was found that there was 4 pillar which was lying-on the - 
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ith i t on which the chiselling 
ot with its cone top damaged bu ‘ Hs 
Foto No. oun visible. This was near the spot where according to 


s fixed, a’ 
the forest survey, pillar 19 was Jocated. After the spot was fixed, a 


i j iddle of th 
measurement was made along a straight line to about er as Pound 
site where a boundary pillar on which No. 20 bi m ae is fe HU 
fixed to the ground on the site. The next pro oa however aie 
No. 21 which was at the extremity of this site. Be : han ie ae 
not found there, but it had to be fixed at the middle o i write a 
northern side. Going lower down across the. Slots on att ie 
road was pillar No. 22 found planted on the site where i g 


eet ATOn. | s obvious 
according to the forest records and from its situation it was o 


iste f boundary 
hat No. 21 had been correctly marked. Thus, the existence fo) 1 
pillars bearing Nos. 22 and 20 on the spot where they were ay 
sketch and No. 19 by the side of the exact spot where it s ou Nae 
been clearly estalished that the area to the north of the line drawn ce 
19 to 20 and then on to pillar No. 21 was forest land. But Pe alee 
for consideration is not so much as to whether forest land has 
encroached upon, J find even the respondent does not seriously ee 
this, but as to what exactly was the land which Reshi Singh purporte ty 
Possess as his own and which he conveyed to the respondent’s son 
daughter. 


16.10. Coming next to the encroachments. they could cons 
venienily be dealt with in three parts : (1) A triagnular bit at the southern 
extremity beyond the wooden fencing which now exists to mark the 
end of the compound of the respondent. This bit is about 14 kanais 
and is, as already indicated, beyond the compound. In the plan origi- 
nally prepared (Document 15) and the sketch B annexed to the state- 
ment of the case it was shown as being within the compound fence but 
on local inspection this was found not to be correct as now the fence 
is to the north of this bit. The case of the Government in regard to 
this bit is that the fence which now exists on the eastern side ran round 


ommission was set up, the respondent removed the fence from the 
triangle and restricted his encroachment by omitting this area of about 


Point to the south where it exists at present or 
to that effect, It is conceded that there is no such 
therefore, Proceed only on what I have observed and as this triangular 
bit to the sor th is not within the fence £0ing round the property, I cannot 
Possibly hold the respondent guilty of encroaching on this bit. In this 
connection I have to point Out, that in support of their case that the 
respondent had occupied this land Previously and that the fencing had 

“ct recently removed and the extent of the compound diminished, 
rellanice Was Placed on two circumstances : (1) That on the surface of 


r bit € raised squares which indicated possible 
pope rable cultivation, and (2) the existence of a door way in this fence 
° ee the triangular bit, do not consider that éither of these 
establish the Government case. In regard to the first, namely raised 
squares on the land, the explanati 


evidence. I can, 





~) 
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when the house was occupied by the Prime Minister of India in 1962. 
This explanation might or might not be true but I am not called upon 
to decide between the rival versions of the Government and the res- 
ondent which I would have to do only if there was evidence to show 
that he had fenced it all round this bit at one time and as I have already 
stated there is none such before me. Of course there was no evidence 
of the respondent having raised vegetables on the raised squares. Then 
as to the existence of passage on the southern side of the fence this 
appears to me to be wholly irrelevant because an opening and passage 
was necessary to enable the occupants.of the house to reach he Srinagar- 
Pahalgam road at the bottom of the slope to the west of the plot. 

(2) I shall now proceed to the northern end and deal with the 
alleged encroachment on plot No. 18 on property belonging to Banke 
Behari. In the first place the respondent disclaims all title to or even 
possession of this property and Banke Behari who has filed an affidavit 


- for the Government has not stated therein that his property has been 


occupied or trespassed upon by the respondent. As the respondent’s 


: explanation for the existence of the fence to the north and east of Banke 


Behari’s plot is the same as that in relation to the fence on the eastern 
side, it would save repetition if I considered it as part of the discussion 
in relation to the middle portion. fe 
(3) Next we come to the fence on the eastern side and with it the 
structures on what the respondent himself admits are on Government 
land, namely the garage, the fuel shed, the sentry box and the mali’s 
hut etc. The purchase from Reshi Singh was as would be seen from the 
earlier narration at the end of September, 1958. It is the easy, oF the 
Government that very soon after the purchase, and in the sathe year 
the respondent directed a fence to be put in at the place where it now is 
by the municipal authorities of Pahalgam as part of the Beautification 
‘Scheme which was then in progress and that the cost of this fencing 
came out of municipal funds. In support of this case Government have 
filed several affidavits in which some of the subordinate officers and 
-employees of Government speak to having been directed by the 
respondent to put up the fence at the places indicated by him 
and that thus the encroachment was his delibearate and conscious 
act. It might-at this stage be pointed out that the Circutt Road 
beyond the fence had not been constructed at the date the property was 
purchased and that at that date the access from the house to’ the main 
road was by a pony path leading to the south and west from the resi- 
dential building. It was the further case of the Government that the 
respondent re-constructed his house in 1960 by enlarging it and at that 
stage this fence which had been put in 1958 was removed and replaced 
Y a new one at the instance of the respondent. Needless to say the 
respondent denies having given any instructions for putting up the fence 
in the place where it is now found. As the Government have examined 
nO Witness in support of their case as regards the instructions alleged to 
have been given by the respondent in 1958 or 1960, I necessarily dis- 
card the statements in the affidavits. It might have been possible for the 
Government to have produced before me the accounts or records of 
the municipal authority of Pahalgam which would establish that under 
the Beautification Scheme the fence was taken right up to the end of the 
easternmost extremity of this building which is the last building on 
this road, since it is the case of the Government that the expenses of 
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ed to the municipal fund: But this, howeveg 
sume either that the fencing was 
heme in 1958 or 1960. 


this fencing were debit 
they have not done, so that I cannot as 
put in as part of the Beautification Sc 


16.11. I now take up the defence of the respondent in ordér to 
see how far that is probable. He states, and this is admitted, that the 
Prime Minister of India, Pandit Jawaharlal Nehru stayed at this residence 
during the summer of 1962 and that as part of the security arrangements 
the fence was put up all along the road covering not merely the com. 


eyond and taking it up to beyond Banke 


pound of the house but even beyo y i 
Behari’s plot. It was in connection with these security arrrangements 


that he states that the sentry box, the guard room, the motor garage 
and other structures were raised in the compound to serve the needs of 
the large staff, who accompanied the Prime. Minister of India. It being 
admitted that the Prime Minister of India was here, it follows that 
security arrangements must have been made, but the question is what 
were these arrangements. In support of his version the respondent has 
produced a letter which he states was written to him by Abdul Ghani 
Bhat demanding payment for the fencing etc. which he put up at the 
instance of the Government. I do not consider that this letter proves 
anything and it looks to me to be probable that it was got up as some 
support for his defence. But this letter being put aside, I have still to 
consider the nature of the security arrangements that would have been 
made. Nowso far as the western side is concerned, there is undoubtedly 
fencing of barbed wire on posts of the type generally put up for security 
purposes around protected places. Though learned counsel for the 
Government laid stress on the fact that there was nothing on the records | 
of the Government to show that any expenditure was incurred for put- 
ting up this fence, I am not able to persuade myself to hold that the | 
fence on the western side at the bottom of this road at least was not put 
up when the Prime Minister of India stayed in the house. If that fence 
was put up and there is nothing on the records to show expense incurred 
on that account, then I do not see any improbability cither in a fence | 
having been put up on the edge of the Circuit Road as also round, Banke 
Behari’s plot at the same time and the fact that there is no evidence of 
the expenditure being incurred would not disprove their having been 
put up as part of the security arrangements. As improbabilising this, 
it was said that the fence along Circuit Road was of the junglee-band 


type which conformed to the same pattern as that found along the | 


neighbouring properties and not of the barbed wire type along the 


ele side and that this was some indication of this fence having { 
een constructed as part of the Beautification Scheme and not as a measure | 


of security for the Prime Minister of Indi inion, i 
uri ia. In my opinion, it need not 
pecesaacly have been so, If a fence of the junglee-bund type ran round 
ine neigh ouring properties along that road, it is possible that when 
ecurlty purposes a fence was erected along the property in dispute 


the junglee bund type might have been used for the sake of uniformity. | 





/ 


From the type of the fence used I feel unable to conclude that this fence . 


must have been put up in 1958 or 1960 i 
Sean 1 or that it would not have been \ 
put up in 1962 for security purposes. It would therfore. follow that 


the respondent cannot be held responsible for the fence that exists on the 


eastern side or be held to have encroached on the property up to that , 


liinit by reason‘ of the existence of that fence, 


4 
} 
\ 
5 


x 


> a 









sz ’ 
ree Boecet 


. 









Se 


7 ——— 





ye ~--—-— —  - e 


y 


“ee 


a 


w ray 





% 





Skee 
= 
Satig Sarre 


yee: 


| 


LN RRR Pe TE ee an Soh einem, 








{ 347 J 
46:12! T. might now? summacises thes net < eaulb a oe 
above® discussion 


(ys As regards . the triangular bie om: the. south, there: 
jse 10" material .on . the: basis: of which: i could. hold 
thats the: respondents’ over: encroached» upomlt: 





(2)° As» regards» tires encroachment: on Banke» Behari’s 

lands ote 4 kanals: onthe: northern. side» (plot No. 18> 

the: only: basis» upon: which; the: case: of encroach 
ment of » thst: bits 1s rested! 1S? the: existence of thes 
fence On the eastern and, norchern sides. of the: 
plot. Tg this fence had as is possible, been put ud 
ior L952,» BAS question: of encroachment could. arise: 
I. have only tacrepeat: that. the respondent claims 
no.: titles: tothe -plots mort: doesshe even: Say that he» 
issins possession ‘ of ite 


(3)) Ase regards » the forest ° land. to: the; east of: the 

yellow: marked. portion : of: the: sketch: B —ly. thei: res* 

pondentr does* nob. claim) to haves purchased: anything 
more: than that: which: is ndicatedy as within: the:dot-: 
tediliness Ewem -a8s regards. the, area witnin these: lines: 
and: up.to thes border: of: the yellow : portion, thes 
question: aS» to. whether there has been. any, tresspass 
or encroachment : bys him: depends) upo? the. exact: 
location: of the land which: was purchased: from. Reshi: 
Singhs. Iff.as iss admitted. thew2 kanals» O29: whieh. 
Singh. yeuetions puts up PY? RES Singh. stood were 
clearly forest jand, has beemshown ine the Jamabandi 
as the proprietory land of Reshi Singh, it shows 
that these records’ ate: erroneous [his: apart, as 
these constructions. abe spated’ 1m che Jamabandi to 
be:-on: kKbasra No: D4: and. wasiconveyed: under docu: 
ments 3 andi4 as pant of. taat, khaska number, there 
ise, somethings: ro: be said for ther contention raised 
bys the tespo emte; that» the: other khasara: numbers 
havexto: be located om: the: basis of. Resht Singh's 
houses andi kitchem beings’ in, khasta: Now 54. This, 
of course, has not been done: and ansketeu drawn 
on that. basis...net have. We any;.clear: ideax as: to the 
actual: demarcation. of . the. proexty. conveyed by 
Reshi: Singh, In:. the» absences of this information, it 
;s not possibles: definitely. to. Say (a) the. extent © 
the encroachment by Reshi Singh and. (b): whether 
there has been any encroachment and..if s@ its 
extent, after rhe purchase” of the» property at the 


In this connecticn® two matters~ have~ to be noticed: (1) The 
respondent has marked. on the site by 4 wocdon fence the land 
which’ according ° to hit »he-had purchased. This» might ot might 
| not’ be* correct but’ as the respondent has* expressed himself in 
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unequivocal terms disclaiming all ownership of such lariu ag jg 


proved to be forest land, the title of the Government to their’ 


land can never be in jeopardy. (2) As regards the land to the 
east of the dotted line, and it is here that che new structures, 
e. & garage sentry box etc, are to be found, the respondent 
disclaims all interest in it, bis case being that the fence was 
put up on the road in 1962 on an alignment chosen by the 
otficers who accompanied the Prime Minister. Whether this be 
correct or not the Government kave not proved the case which 
they put forward, the finding must be against them, The net 
result of the above is that I hold that the charge is not 
established and I find accordingly. 


17.1. The second category is concerned with a charge 
‘that the respondent abused his official Position and got a 
contractor to supply materials or effect constructions of build- 
ings etc, for Bakshi Bashir Ahmed and certain other relations 
of his for an inadequate payment. Incidentally the persons 
for whose benefit this kind of favour was shown are stated to 
have included not merely Bakshi Bashir Ahmed but others also 
including the respondent himself. These are the subject-matter 
of Allegations 14 and 15. In view of the nature of the charge 
it would be convenient to deal with the entirety of the allegation 
regardless of the person who, it is alleged, obtained financial 
advantage by reason’ this abuse of Power. <Allegation 14 charges 
the respondent with obtaining undue favours from contractor 
Abdul Ghani Bhat as a quid pro quo for conferring undue 
advantages in Public Works Department and forest contracts 


on the said contractor at the expense of the State. This 
allegation reads as follows :-— i 


“(a) Bakhshi Ghulam Mohammad got a house in Pahalgam 
constructed by Shri Abdul Gani Bhat, Government 
contractor, who was paid only Rs, 7000 towards the 

construction of the building which is estimated to 
ave cost Rs. 87,00. He got another house constructed 
for himself at Ishbar, Srinagar and a third house 
constructed for his _ brother-in-law Shri Shamas Ahmad 
y- Supde, of Police by the same contractor with- 
out due payment. ° 

{b) Bakshi Ghulam Mohammad Sot additions and altera- 
tions carried out to the house owned by Bakhshi Ghulam 
eee AoE and Bashir Ahmed at Pahalgam 
through Abdul Gani Bhat, P. W.D. 

Inadequate payment. W:D. ‘contractor a 

(c) nie contractor was shown undu 
and Forest contracts by Bakhshi Ghul Mor 
with his knowledge and conniva ce by emaad or 
of the P.W.D. and Forest Departments.” 


17.2 It would be 


: ‘ Seen that t i : 
be divided into two pare he allegation might broa dly 


, the first comprising Paragraphs (a) 
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and (b) which deal with the favours shown to the respondent 
and his relations ‘and paragraph (c) which is concerned with 
the advantages conferred on the contractor. 





17.3. Taking first the first part, this relates to the bene- 
fit obtained by failing to mike full payment for the work done 
by the contractor in respect of four buildings -(L) The House 
ac Mamal in Pahalgam purchased from Abdul Shora in_ 1950, 
(Allegation 14(b), (2) the construction of a house in Noona- 
wan in Pahalgam purchased from Reshi Singh in September, 
1958, (3) a house at Ishbar purchased by the respondent him- 
self in August 1963, and (4) a house belonging to Shamas 
Ahmed, Deputy Superintendent of Police in 1962-63 (the last 
three constitute Allegation 14(a). 

17.4 In addition to these four houses referred to in the 
allegation, in the statement of the case filed by the Govern 
ment it was stated that in respect of the construction of a 
workshop for Faird2al Motors and of a building let to the 
India Coffee house belonging to Hajra Begum in an adjoining 
plot. on the Residency Road, Srinagar, the contractor was not 
paid Rs. 37,000/- odd and that besides these two @ house at 
’ Chashmashahi on lands which had been obtained by sale and 
gift by the Yuvarani, wife of the Sadr-e-Riyasat, Abdul Ghani 
Bhat had effected constructions of the value of Rs. 20,911.00 
as shown by his affidavit and his accounts, and that this sum 
had not been paid. I, however, ruled out these instances of 
undue favours received from the contractor on the ground 
that they were not in the allegation as notified and that I 
could not, therefore, inquire into the charge regarding these 
items. 1 shall, therefore, confine myself to the four items listed 
eatlier and I shall deal with them in the order set out above 


17.5 Taking first the house at Mamal in Pahalgam, 
(allegation 14(b), as would be seen from the facts narrated 
in respect of Allegation 4.a piece of land measuring 14 kanals 
and 3 marlas with some building thereon was purchased in 
1950 in the name of Ghulam Nabi, Abdul Majid and Bashir 
Ahmed by two registered sale deeds in 1950. Some construc- 
tions appear to have been effected in 1954-1955. Thereafter 
in 1958 Abdul Ghani Bhat was engaged to make. further 
additions, alterations and enlargements to the building. The 
‘work appears to heve been started round-ahout April or May 
1958 and to have been completed by October 1960. The total 
amount of expenses incutred by Abdul Ghani Bhat on this 
building is stated by him in his affidavit to be Rs, 1500/- and 
he states that he sent a bill,only for Rs. 850/- and that the 
balance ‘of Rs. 650/- had not been received. He further states 
that he put up a bridge across the river but does not te- 
membet at what cost. But if ane went merely by the state- 
ment of the case filed by Government, it proceeds on’ the 
basis of a failure if not a ‘refusal to pay Rs: 650/- towards 
the, expenses incurred by. Abdul Gani Bhat in respect of the 
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cadditiens and re-constractions .of the «main house and ofa 
-feilure:topay» Rs. 700/- being «the cost ancurreds:by :the zcan- 
tractor for putting-up ~the bridge. 


176. In his sreply the srespondent shas raised several 
ypoints,;not all of :them :relewantvor convincing, tbut sat the 
sfore-front of “his<casechesstates thatshe didicnor nengage*Abdul 
(Ghani: Bhat, “but*that the -contractor- was :engaged iby {Bashir 
sAbmed «with swhom - the shad hed cdealings sand swas son ‘friendly 
“terms, -The :case-of Abdul Majid :who has zalso:filed sa ‘reply 
~“m<response’ to a “notice <issued stovkim § under *Rule: 6(1)-€a) cis 
similar .! donot, showever, attach any value to vthis defence, 
rbut swhat I -havesto<consiler are thecfallowing:: «(1) what wwas 
the total expenditure incurred=by Abdul «Ghani «Bhat, :(2) «the 
total amount paid to him, and (3) why the balance was not 


upaid. 


17.7 -The:diaries of Abdul-GhanicBhat «whrchswere* written 
cup «from: dayrtozday.and in»which:-entries:wwere made vreganding 
tthe expenses incurred byrhim -forhisuseveral:contracteworks:and 
vof thevmonies:paidsto“him.:have ‘been ‘filed cand “I sdo ~not wsee 
sany :reason fur refusing -tocaccept ianditreat-them:as.an 2account 
nmaintained n :the tegular course -af cbusiness. 


17:8 Taking -up:first the-caserasrregards sthe construction 
-of the house :at: Mamalvin -Pahalgam, >I chave shad aa :calculation 
“made sot the expenditure incurred® by AbdulcGhani <Bhat<as 
‘entered :in :these-diaries: towards:the costzof: the=reconstruction. 
The :expenses-of-putting»up the -bridge «also figure in «this widiary 
vand are sentered=as it thay swere ‘part :ofsthe«expenses . incurred 
Im ‘connection with -thesreconstructionsof athezhouse ?The-:total 
samount -of rexperses incurred for-the — reconstrcution <of«the 
building including the Purting up of the bridge is Rs, 1,898/6/- 
sand ‘as. against cthis therecare two-receipts, one -6f Rs #850/- on 
4th “September, 1958and another of) Rs, 950/-.0n 25th «@ctober, 
1958, making ea ztatal of Rs. /800/.. Ifsone:went by sthese :ac- 
‘counts, the ‘amount: unpaid awculd come only tozabeut €Rs,:98/-. 
‘But as :AbdulGbani'Bhat! himself ssays that rhe presented xa?bill 
neh for:Rs 8500/- though, according -to tim: the:amountadueswas 
*Rs. 11500. I do:not see -how-any “iméerence sot ideliberate *non 
~paymentvof any sam, mot itor speak of misconduct against .the 
“respondent canbe: drawn>even: if the -resporident’s: story :that he 
edid not rengage Abdul Ghani Bhat=be rejected, :Et-- epee. 
peas gore ; igh jected, rltswasnot, vand 
» ‘suggested ~thac »the»respondent «was kept “inf d 
of ae amount due to -Addul ‘Ghani ‘Bhat fe Set pete ah os 
rexpenditure inewrred- him :on this he 3 a 
estanding- that eae aa eager ead rie rion 
‘the balance ani thusknowingly che den arate PAL: 


Ghani Bhat. :Oazthis tem, sahonetoust ae eavantage:fromethdul 


mot ‘been cestablished. -B; fore Passing on *from:this item “there is 
sone other smatter :t):which reference:must -be made. Imreg d 
~oo «the -construction :of=the'-bridge thaagh ithe udiaries Zaf aA al 
Ghani -Bhat: show san expense of: just cover Rs. F00S-seopipeadeenrer 
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seightrmonths, he-says sin his : affidavit that .he does .not -remem= 
cperchow-much: he: spent on the bridge. He: does not say. he made 
sacdemand: for thersame, or even that it -still remains unpaid. It 
«jgzobvious “that in the face of :this evidence 1 cannot hold that 
dhevwas not “paid. ; 


17.9 ‘The: Ord item relates :to the --expenses incurred .on 
«the vhouse=at -Noonawanan «in Pahalgam. ‘The purchase of this 
sptoperty -which «was in 1958 has been detailed when  discus- 
sing the:charge cunder ~Allegation :6. The constructions «which is 
the “subject <of these. charges -now under consideration -were 
»d@uring the .yeat 1060-61, There ‘was already a residential 
gportion swith oa kitchen attached. -and.a corridor linking the 
“two zat “the -time sof the purchase: of this property «at the 
cenid’ of ‘September 1958. The constructions -which «were effec- 
ted cby Abdul Ghani Bhat consisted:in the enlargement of 
ethe skitchen and the -re-construction of -the living ‘portion on 
sthe cold -foundations sutilising “portions ‘of the «walls .on the 
aground “floor. In passing it might be «mentioned that ir-was.to 
-this -house :that -1500 flooring © tiles manufactured by ‘Nitcos 
weie brought which is the subject of Allegation 15 (a) 
(iii) to be considered immediately after this charge. Abdul 
-Ghani “Bhat. says in_ his affidavit «that Nitcos not merely 
ebrought the »tiles -but had > them laid. 


47:10 -accerding to the statement of the case Rs. 30,000) 
“were: spent ot: the -reconstruction cf this house out cf: which 
“Rs. .14,000/-. was spent by the sownerts themselves: The balance 
cof Rs. 16,000/- was the amount spent by Abdul - Ghani Bhat 
othe »contractor- Towards this the tespondent ig -stated to. have 
paid conly Rs, .7,000/-, leaving rhe balance ‘of Rs. 9,000'- unpaid. 
There sis categorical statement supporting “this allegation ‘as’set 
cout in :thesstatement of the case inthe affidavit of Abdul 
«Ghani Bhat. ‘According to the diaries Nos 376, 382, 383, 384, 
385 «and 390 ‘ine which «entries relating “to this construction 
sappear, ‘the «total «amount ~expended ‘between the dates 8th May: 
11959 to 24th September, 1961 when the »work was completed 
sis “Rs | 17,038/10/-. Jt ~shows+a single »payment ‘received from 
tthe respondent.on 26th ‘November, 1960 of Rs. 7,€ 00/-- {f 
cone swent by the ‘accounts maintained “by ‘the ‘contractor: 
‘therefore, the non-payment of Rs, 9,000/- as alleged in the 
vallegation as :nctified wand in the «statement -of the ‘case is 
rmade out. 


W711 an view ‘of this it is mecessaty to referto~ the 
veefence set up ‘by the -respondent-and by Bashir Ahmed : to 


sewhom rmotice was issued in respect of this allegation urder 


Rule 6 (1) a). As *Bashir Ahmed «was -estensibly the owner of 
this mpropetty, I shall deal «with his: reply “in the dirst instance. 
He “first estarts ? by: saying ‘that Abbul -Ghani “Bhat, who admitt- 
vedly shad «business dealings «with “Abdul ‘Majid. entered ‘into 
opartnership arrangements -with “Abdul Majid under the name 
‘ot Fairdeal (Builders in October, 1959 with Abdul Ghani Bhat 


————————— 
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as the active partner, Bashir Abmed goes on to say that in 
view of Abdul Majid’s interest in this partnership, the super. 
vision of the construction in which he was in(rested was entrusted 
to Akdul Ghani Bhat fer which he was paid a sort of an hono. 
rarium for supervision”. He does not care to explain what this 
was and how its amount was agreed to be computed. He adds 
that he never engaged him as a contractor and, therefore, 
the question of adequate or inadequate payment did not arise. 
This would appear to be almost an admission that the full 
amount to Abdul Gani Phat, if he were a contractor, was 
not paid. He goes on to state that Abdul Ghani Bhat was 
arrested in October 1964and kept under confinement and that, 
therefore, the accounts of the construction supervised by him 
had not been finalised. The -accounts were according to him 
runnig and payments were being received by Abdul Ghani 
Bhat in 1°63, 1964 and 1965 and he has annexed to his 
reply a letter addressed to him by - Abdul Ghani Bhat bearing 
the date 20th April, 1965 in which the latter Purports to set out 
the total amount which he received on dates which are 
specified starting from 4th January, 196l to 12th April, 1965 
makiig a totalof Rs, 3,89,256/-. 


17.12 It appears to me that the story of Abdul Ghani 

Bhat being a partner with Majid in the firm Fairdeal Builders is 
true, but that does not answer the allegation or the gravamen 
of the charge contained in it. There is no denial here of the 
specific allegation that ia) Rs. 30,0C0/- were expended on this 
house and (b) that out of this Rs. 16,0/0/- had been expended 
by Abdul Ghani Bhat, The- story. =thasiAbdul Ghani-Bhat was 
merely 2 supervisor and not a contractor is hardly worthy of 
any serious examinat‘on because if he was not the contractor, 
Bashir Ahmed does not say who the contractor was and whom 
se supervised. The details given in the diary to which I have 
teferred of the items of work done on which the expenses 
were incurred by him clearly show that he was working as a 
contractor and in no other capacity. [n this connection, I might 
also refer to Document 10 in Allegation 15, by which one of 
the employees of Nitcos at Delhi directs their men at Pahalgam 
to deliver 1590 tiles to the “contractor” Abdul Ghani Bhat. 
his is the subject of the charge in Allegation 15(a)(iii) and 
will A oral with after [ complete the examination of Allega- 
sone ; n fact story of Bhat being engaged as Supervisor 
y 38 contradicted by Bashir Abmed himsef in his reply co 
peceron 15. If this phen. of supervision goes 
F consideration is whether Abdul Ghani Bhat was paid any 
amount’ in addition to Rs 7,000!- Tt is here that the relevancy 


of the letter addressed to him by Abdul Ghani Bhat dated 20th 


April, 1965 which is annexed to 
satisfied that that letter is a fabricated dc, 
that It was got up for being produced in this 
figures pvt in being some on the basis of memo 
without any reference to facts merely to make j 
there was a running account between them. 
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Abdul Ghani Bhat was atrested and kept in detentino has been 
denied by Government, and I have been assured by learned 
founsel for the Government that this has been invented merely 
to give an ait of veracity to this letter. Notwithstanding thls denial 
by Government Bashir Ahmed has made no attempt to subs- 
rantiate the story of the arrest and detention. 


17.13 The payment of Rs. 7,000/-which was the first 
payment made to him in respect of this house is found en- 
tered on the 26th November, 1960 (see diiry 332) and in the 
diary it is stated to have been received from the respondent 
himself. Bashir does not say wherefrom he paid the amount, 
and, in fact, there is no assertion by him in categorical terms 
of himself and not his father having made this payment. In 
the letter annexed to Baslirc Abmad’s reply the date given of 
this payment is 4ch January, 1961. Ihave compared the figures 
of payments stated to have been received by Abdul Ghant 
Bhat set out in this letter with the debits to Abdul Ghani 
Bhat in the books of Bashir Ahmad-and the Fairdeal Motors 
and they do not tally. A similar comparison made of the 
entries in tne diary of Abdul Ghani Bhat with the books of 
Fairdeal Motors shows that they tally. In view of this I have 


no hesitation in rejecting this letter as a crude attempt at 
fabrication, 


17.14 I shall now ptoceed to consider the reply of 
the respondent himself. His reply is quite simple. The house 
did not belong to him, but it belonged to his son and_ his 
daughter. It was they that made arrangements for the re: 
construction and they alone knew how much was paid or 
was unpaid and not being the owner of the house and not 
being the person who had entrusted any contract work to 
Abdul ‘Ghani Bhat who according to him also was merely 
supervising the construction, he cannot justly be blamed for 
nonpayment. I cannot accept this statement. The question now 
under consideration is not whether legally he was the owner. 
That ever since the house was purchased and reconstructed, 
he has been occupying it during the summer whenever he 
went to Pahalgam and has been invitnig bis guests to stay 
there is, in my opinion, sufficient indication that he was fully 
acquainted with the house, its reconstruction and other details 
in relation to it. The fact that nominally the son was the 
owner does not,- in my opinion, alter the — position 
that is relevant for the purpose of considering this allegation. 
Betides the respondent has not questioned the truth of the 
statement in the diary of Abdul Ghani Bhat that it was he 
who personally paid the contractor Rs.7,000/-in November 1960, 
and he must have paid it out of his own monies, since Bashit 
Ahmad does not. specifically say he did, and, therefore, it looks 
to me that he was well aware of the construction. 

1/15 The fact that on the repondent’s admission Abdul Ghani 
Bhat was a partner with Abdul Majid makes 1t more likely 
that ne knew all the details. It is with this background that I 
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have-to-consider whether the amount: due: ied Abdul cay Bhiats 
was paid or not’and coming«to this point. t — i nothings ins 
the replies ‘to contradict»or deny: the eigenen ° ‘e oo and 
the affidavit of Abdul ea Stage ree oy Hienbariee eine 
i i eo Ss. WVeur= i an 4 Tr 
incurred 20 ot be the respondent himself. If the~ story- of the. 
running account claiming support from thz jeoreaee document 
in the form:of the- letter dated 20th April, i epee Abdul 
Ghani Bhat. be discarded, there is~ really “ efence on: ther 
merits: to the case of: the’ Government: that’ an amount off. 
Rs. 9,000/= out’ of Rs, 16;000/-spent by- the contractor-was dues: 
and-owing to-him. I, therefore, find that-the «sum at Rs. 9,000/% 
was due to Abdul Ghani: Bhat but’ remained: uupaid for over» 
three years. It is not disputed that Abdul Ghani: Bhat was: a: 
contraccor who: was given: several Government ‘construction: 
contracts, both: before as well as subsequently. The non—payment> 
of this sum tor a- period of 3 years: taking ‘into account the: 
period only upto October, 1963 even if there: was no demand, I 
would hold was-an abuse-of official position, [, therefore; hold: 
thatthe charge of abuse of power is* made:out-as’ regarus- this=- 
particular item, 


17:16 The third item:is as regards. the: construction» - 
‘of house of the respondent at Ishbar in Srinagar.. In» the 
statement. of. the case. the- details. given, of this«charge:are that 
Abdul; Ghani Bhat was.directed. by the respondent: to.under- 
take the- construction: of-his. house, that..the. contractor.spent:: 
Rs, 60,000/-. on- this: constructicn. and: thatout of this amount: 
only Rs.. 45,000/- were paid.to him, leaving, a.balance-of Rs. 15000/-- 
unpaid. Before. considering - the. material. placed., bys the:Governe 
ment ip.respect of, jthis. allegation, it might be- convenients. 
to.refer to the answer of. the respondent. who: had. dealt with: 
it in. pargraphs 7 (v), and. 8 of: his statement in: reply, He: 
says. in these: paragraphs. that- the. land. was. purchased: by» him: 
in 1963. and that the. construction: was, started,only.in: Octobery. 
1963. a:few, days: before. he. actually resigned...and long - after -he» 
publicly, announced. his.. decision.. to. resign his- office: Acters: 
explaining how, Abdul: Ghani Bhat had been entrusted: with 
work: in» Fairdeal Motors- and: in, the: house; at, Pahalgam, het: 
states-that it was not-he;. but. his. son. who, had:asked. Abdul. 
Ghani Bhat..to supervise, the construction of thes house: atr 
Isbber, Finally he. adds that owing. to his own arrest. andy 
detention: in September. 1964.the, construction could. not be 
completed; and that. the house was still; incomplete, He- goes 
on; to. say: that) Abdul Ghani Bhat. was» also arrested, thati 
his. house. was raided: and that.he had been made: tou givex 
eee false. statement. as tegatds; the. dues-to him:by». reason! of. 
t Fa Dressisne thus exercised by the. Government. In, regard. 
to the main point ~of the non-payment he Says: that. there 
was. a Tunning. account and payments were. made to» Abdul 
Ghani. Bhat from time to time, without denying in. terms that. 
Rs. 15,000/- had. been left unpaid to. Abdul Ghani. Bhat: He. 
contends that the aecount had not been finally sttled’ 
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that 2 final bill had not been submitted and that there 


d : 
oe nothing © indicate that he refused to pay, Then he 
proceeds to. attach the correctnees of the entries in the diary 


and lists che items of work that still remained to be done, 
stating that the ceiling of the first floor had not been put 
up, the floor and fittings of the bath rooms had not been 
done, electric firtings had not been fixed up, doors aud win- 
dows of the entire house. had not been titred, the sanitary 
fitcings had not been laid, levelling of the ground, laying 
grass and fixing ot glass panes hid yet to be done. 


17.17 Before proceeding further, certain matters arising 
out of this defence have to be stated. In the first place, the 
respondent’s case that the construction was starred only in 
October, 1963 is not correct since there are entries in the diaries 
which show that quite an amouut of work possibly by way 
of stacking materials was done right from 18th August, 1963 (See 
diary No. 393 where it starts with the value of stones and 
timber procured valued at Rs. 1690/-). Then it is stated that 
Abdul Ghani Bhat was arrested and detained. As I have already 
pointed out this has been denied and does not appear to be 


true as no attempt has been made to substantiate _ it- Next 


it is stated, and this seems to be main part of the defence, 
that Abdul Ghani Bhat was not a contractor in any real 
sense but was employed merely to supervise the construction: 
Here again, as in the other case, it is not stated who the 
contractor was whose work Atdul Ghani Bhat supervised, mor 
does this story of this Abdul Ghani Bhat being merely 2 supervisor 
square with the complaint that he had yet to complete 
certain works whose details 1 have given earlier- If he was merely 
the supervisor and there was another ccntractor who had to 
do the work, there would be no question of the responsibility 
on the supervisor for the non-fulfilment by the contractor of 
his contract. Next, if as is stated in the reply, Abdul Ghani 


Bhat was merely a suy-ervisor, how comes it that this supervisor 
ruts his own money and financed the construction. It is asserte 
that there were running accounts between them towards which 
monies were being paid to him from time to time. This implies 
that Abdul Ghani Bhat was incurring expenditure on behalf 
At vor on saccount > diseruesowmer 22 position hardly consistent 


wach but directly contradicting the case of his being a supervisor 
merely. 


17,18 But the real points which require consideration 
are: whether there is anything to substantiate the caae which 
Abdul Ghani Bhat has stated in_ his affidavit that he had spent 
Rs. 60,000/- towatds which he had received only Rs, 45,000/- 
and that thus there was a balance due and unpaid in October, 
1063 of Rs, 15,000/-- The material that bas been placed before 
rae by the Government, consists only of the entries in his 
diaries. These are to be found in diaries Nos: 393 and 394 and 
they run from 18th August. 1963 to ith June, 1964. ‘The 
total amount of expenditure which this acccunt shows as having 
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been incurred in tespect of this house is Rs, 31,217.50, but s 
1 have pointed out in the case of Mamal Rouse as well as 
in the house at Noonawanan at Pahalgam, the amounts 
received are entered. so that one is able to ascertain the 
net amount due to him, In this case the amount shown as 
due from the owner——the respondent——would, if the 
account were taken as correct, be over Rs, 31,00u/-. There 
is no documentary evidence to establish that Rs, 60,000/- had 
been spent by Abdul Ghani Bhat on this house, nor ag 
regaids the payment to him of Rs. 45:000/-, In the absence 
therefore, ot corboration in the diaiies of Abdul Ghani Bhat 
(Document II}, I am unabl to hold that the charge is proved, 
Before leaving this topic, I have only to add that though 
the respondent had set out in Paragraph 8 the details of 
the work that still remained to be done by Abdul Ghani 
Bhat, the respondent did not point out to me these items 
when I inspected the house in middle of September, 1966 
though I must say it is Possible that these were completed 
subsequent to 1964, 


1719 Though, therefore, the respondent has not establish- 
ed (a) that work remained to be done and (b) that there wasa 
Tunning account and that, therefore, even if some amount 
remained to be paid the same would be adjusted when the 
work is completed, | find it not Possible to hold the charge proved 
for the reason that there is no documentary evidence to sub- 
stantiate the charge, Besides, I cannot also ignore the fact that 
even on the entries to be found in diaries Nos, 393 and 394, only 
about Rs. 8,592/- worth of work was done before the respondent 
ceased to be the Prime Minister and that the bulk of the amount 
shown as having been expended on the building, hamely, ks,22.625/50 
was incurred after he ceased to be the Prime Minister. In the 
face of this type of account, if oa the admission of Abdul Ghani 
Bhat in the affidavit which js affirmed as a fact by the Govern- 
ment in their statement of the case Rs.45,C06/- had been paid, 
It is not known whether that payment covered or did [not cover 
the Rs. 8,592.00 which had been incurred prior to 7th October, 
1963. If that amount had keen paid, the Rs. 15,000/- which is said 
to have been due could only have been Part of the Rs. 22,625.50 
which was incurred after 7th October, 1963 and, therefore, the 
bill in respect of this balance could if at all have been rese ted 

ly after he cea: a onde 
pry alter he ceased to he the Prime Minister and it would 
ole from this that there can be no question of akuse of positicn 
So far as the Tespondent was Concerned jn tefusing to pay, even 


taking it that there was a q 
t emand as re i i 
neither evidence NOr eyen a gs PAN atts 4 


| tatement of Ab i 
in these circumstances I haye no esitation in Eo eee 
charge as regards tke house at Ishbar elonging to the Tespondent 
in Allegation 14 (a) is not established 





17.20. The fourth and the last j; } 
under Allegation 14(a) is as regards the construction of gusidered 
of the respondent's brother-in Jaw (wife’s brother) Mr Shamas 


& 


ane tf 
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hmed. Deputy Superintendent of Police. Shamas Ahmed was 
allotted by Government | under a housing scheme a plot of land 
in Jawahat Nagar Extension 10 Srinagar on 4th November, 1961— 
an allotment the propriety of which is challenged in Allegation 
12. In the statement of the case in respect of the present al- 
jegation it was stated that in 1962-63 Abdul Ghani Bhat was 
directed by Bakshi Ghulam Mohammad to undertake the construc- 
tion of the house of Shamas Ahmed. It was furthet stated that 
the amount spent by Abdul Ghani Bhat and owing to him was 
Rs. 37,000/-but that he was paid only Rs, 24,000/- and the balance 
of Rs. 13,000/- was not paid to him. These facts set out in 
the statement of the case are supportad by Abdul Ghani Bhat 
in the affidavit that he has filed. Shamas Ahmed, on whom 
notice was served under Rule 6(1)(a) .in respect of this allegation, 
makes this defence: 


(1) That it was not the respondent who suggested the 
employment of Abdul Ghani Bhat, nor did be direct 
the latter to do the construction. In support of this he 
states that his sister married the respondent only in 
Marcu 1963 while the construction started much earlier. 


(2) That Abdul Ghani Bhat took a contract for effect- 
ing constructions as per plan which had been prepared for a 
total cost of Rs. 30,000/-. 


; (3) He denies that he paid only Rs: 24,000/- as alleged 
in the statement of the case, but states that he paid Rs. 7, 00/- 
in addition. 


(4) That for Rs. 31,000/- paid by him, he asked the 
contractor to render an account and that the same has not 
been done. 


©) That the contractor has not yet completed the cons- 
tructions he undertook and his bill bas not been finalised. 


The only documentary evidence in support of the Govern- 
nient case. atels-as’ would: he ~seen rom what I_have stated 
already, entries in the diaries of Abdul Ghani Bhat. So for 
as the house of Shamas Ahmed is concerned, the relevant 
entries are in diaries Nos. 387, 300, 391 392 and 393 and they 
are between 2nd December, 1961 and 12th October, 1963. The 
total amount of expenditure shown here as having been incurred 


- by him including some cash payments entered in the diary as 


made by him to Shamas Ahmed or at his instance to others 
comes to Re. 22,047.12 and the receipts total Rs. 10,300/-. In 
taking these figures into account, I am dismissing as not entitled 
to serious consideration the point urged by Shamas Ahmed 
that since the diary included the expenditure incurred on other 
as also payments received from them, the entries in the diaries 
were unreliable and could not be used against him. But the 


question that I have to consider is, does this diary which i 


AAS 
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the only evidence because no oral evidence was led, Plove the 
case that there is an outstanding to the extent of Rs. 13,000/- 
from Shamas Ahmed which remained unpaid in October 1963. 
No doubt, if one went merely by the figures from the entries 
called from the diaries, a sum of Rs. 12,600 and o would 
appear to be owing by Shamas Anmed, but the case of the 

overnment and the affidavit of Abdul Ghani Bhit in Support 
of that case is not that he did work to the evtent of Rs. 22 947- 
and was paid Rs. 10,300/- but that he did work for Rs. 37,0 00/- 
and was paid Rs. 24,000'-. Neither the expeiditure stated to 
have been incurred nor the payments admitted to have been 
received are to be found in the diaries. In view of this I am unable. 
t» hold in the absence of better materiai that the case of the 


Government hes been proved. 


17.21 Even if, however, on the basis of the figures 
found in the diaries I were to hold that though not Rs. 13,000/- 
at least Rs. 12,600'- were due and owing and that the same. 
had not been Paid still, there is no evidence tn establish that 
Bakshi Ghulam Mohammad directed Abdul Ghani Bhat to do 
work for Shamas Abmed, In regard to the three other properties 
it would be seen thar he was the legal owner of one and the 
Property had been purchased in the name of his son so far as 
other two items were concerned, buc Shamas Ahmed is not in 
that category of relationship and, therefore. it would not be 
Possible to draw the same inference against the respondent that 
it was owing to his intervention or his direction that Abdul 
Ghani Bhat undertook the job. In view of this circumstance, 
I must necessarily hold that the case of the Government as 
ees this irem of the allegatioa in 14(a) should be held not 
Proved. 


17.22 The other Part of the allegation which temains 

for consideration js that contaired jn 14‘c) that Abdul Ghani 
Bhat was shown undue favours in P W.D. and forest contracts 
y the respondent, the Suggestion being that this Was the quid 
Pro quo for not Pressing the claims for the balance of pay- 
ments alleged to be due to the contractor, The undue favours 
are said to be in respect of two types of contracts: (1) con- 
rage with the Public Works Department and (2) forest contracts. 
aking up the P. W. 4) connects. Ine bhe first jnstanee: the 
Baers) agree Pert of this part of the case js to be found 
Hi oe Bares by one Karan Singh who was an overseer 
ue lle ‘ orks Department. He Speaks to having examined 
ane aoe yee a) me Tegisters of tenders in the office of 
ein. noipeet oats and Buildings jn Stinagar between 
' t to l1-5-186], the tenders in the office of the Super- 
ibeeding Engineer, Kashmir Province for the period 18-4-1954 
to 9-7-1464 and similarly the Tegisters of tenders in the office 
of the Executive Engineer, Anantnag | vision for th if ‘ed 
1955 to 1963 As a result of this examination he h ; red 
statements which have been marked A, B and ae aes 
hjs_ affidavit. The irregularities spoken to by him oe hone 
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kinds: (1) That single tenders of Abdul Ghani Bhat were 
accepted, and_ (2) that contracts were given to the minor 
members of his family. The minor members are said to be 
Ghulam Rasool Bhat son of a brother of Abdul Ghani Bhat, 
Gul Mohd. Bhat and Mohd. Iqbal Bhat being the sons of 
Abdul Ghani Bhat himself. 


17.23 So far as the appendices are concerned, Appen- 
dix ‘A’ contains the particulars of the contracts which according 
to deponent were irregularly granted to Abdul Ghani Bhat 
by the office of the Chief Engineer. These consist of seven 
items and they are of a date from 1952 to 1963, the sixth 
bearing the date 1-3-1956. In the first place it was not dis- 
puted by learned counsel for the Government that there was 
nothing unusual for contracts being taken in the name of minors 
in this State. As a matter of fact the grantees of leases 
under Allegations 9,10 and 11 were all minors though there 
were covenents on the parts of the lessees. I do not, there, 
fore, attach any significance to these contracts being taken 
in the mame of minors and shall proceed on the footing that 
the contracts had been grauted to Abdul Ghani Bhat himself 
The only ground of objection in regard toitems 2 and 3 was 
that it was made in the name of a minor As regards item 
1 it is found that there were two tenderers and the work was 
split between the two and at the same rates. In items 5 and 
6, there were two tenderers and his was the lowest tender, hence 
there was no irregularity in accepting it As regards items 4 
and7 of the years June 1955 and August 1963, the sole objec- 
tion was that it was cn the basis of a single tender. As regards 
this point about acceptance of single tenders, it was not 
suggeted, that there were no other cases in which single tenders 
of contractors were accepted, nor was it suggested that there 
was anything improper in the method of calling for tenders. 
It was not suggested either thac the rates offered by the con- 
tractor were unduly advantageous to him by comparing 1t with 
the standard rates at which wor’ of that mature was per- 
formed by other contractors during the same period. I do not, 
therefore, see any point made in regard to the contracts given 
to Abdul Ghani Bhat set out in Appendix ‘A’ to Karan Singh’s 
affidavit. 1 have only to add that I do not ccnsider the 
contracts given to him between the years 1952 to1956 as having 
any relevance for considering the charge in Allegation 14 against 
the respondent. 


17:24 Taking next the contracts granted by the Execu- 
tive Engineer, Anantnag set cut in Appendix ‘B’ they were 
36 in number. { pass over the items upto item 14 because 
it concerns areriod before 1958 when Abdul Ghani Bhat under- 
took work for any member of the respondent's family. As re- 
gards item 15, the yfoint made in regard to it was that it was 
allotted egairst a sigle tcrcer et Jetes which worked cut 
to te Kigh when cenyzaicd 10 the preveng rates and was 
Vesi@estalletted 10 ta “miners Peeve? inicumecen frcm the 


—————————— 
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learned counsel for the Government as to the basis upon which 
Karan Singh had made this note that the rates were high com- 
pared with the prevailing market rates. Learned counsel was 
unable to place before me information on the basis of which 
this statement of the deponent was based. Item 16 was a 
case where there was admittedly more than one tender and Abdul 
Ghani Bhat’s was the lowest. As regards item's 17 and 18, 
the only point made was that it was granted to a minor and 
for the reasons already stated, Ido not think that anything 
flows from ict. Items 19 to 35 were cases where there was more 
than one tender and was allotted to the lowest tenderor, 
but it was given in the name of a minor and this was the 
only objection. The last item in this group is a contract 
dated 16th September, 1960 where a work or the value of Rs, 
8,000/- was said to have been allotted to a minor on receipt 
of a single tender. In this case again I sought information 
as to whether the rate on which the contract was given was 
above the prevailing market rates, but learned coursel was unable 
to furnish anv information on this point. 


17.25 The next gcoup of contracts is that granted by 
the Superintending Enginer and they have been collected by 
karan Singh under Appendix ‘C’. There are 16 items in this 
list, It is unnecessary to go over them one by one, but it 
Is sufficient to point out that in the case of some of them 
the point is that it was entered into with a minor, in the 
caase of others that it was on receipt of a single tender. Here 
again no material was placed before me to show (a) that 
the notice calling for the tender had not been properly 
published, or (b) that the rate which was offered to the 
contractor was higher than the prevailing rates. 


_ _ 17,26 The contracts given to Abdul Ghani Bhat and 
his miner sons by the Executive Engineer, Anantnag have 
been tabulated by Harbans Lal Maini in an affidavic. which 
he has filed to which he has annexed the tabular statement. 
As regards these items also which are 36 in number, the 
polnss made are the same. There is nothing to indicate in 
re. mre t g conteact has been given to Abdul Ghani Bhat 
oe His ne 188 abn of his oa single tender that the rate 
rae sntract was given to him was higher than the 

Prevailing in the market at the time of the contract 


172 
% "he 7 ee ihe W. D. contracts are concern- 
by the coe fala the question as to the part played 
not find that there ‘s Ate ean a ae eae 
I could hold that undu2 favour was ne Sas Reis of eaebigh 
or urdu2 advantage giined by him. Fron the a ee 
thac fron 1952 onwards this Coatractor fis been eh ist 
of approved cortractors and has regularly been e ae fl ae 
excecuting several works, it is likely thar ep eee 
thought him ci ible of doing efficient work and, oes 
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did not mind giving him the contracts oven if this was 4, 
sole tender. By reason of this, however, it is not possible 
nor would it be proper, to hold that any undue favour had 
been shown to Abdul Ghani Bhat. 


17.28 The next part of the allegation is that with 
regard to the forest contracts. The principal fact relied on in 
this connection 1s what is stated in paragraph 22 of the 
statement of the case. Abdul Ghani Bhat was given a forest 
lease for ome yeat of Compartment No, 34—B Lidder in the 
year 1959 the royalty for which was Rs. 3.15 000/-- According 
to the conditions of the lease the felling of the trees had to be 
completed by \5th December, 1959 and he had to vacate the 
compartment by 15th December, 196U. The royalty amount had 
to be paid by him in three instalments, the last instalment 
according to the terms of the contract being due on Ist June, 
1960. The gravamen of the charge in regard to this contract 
was that in spite of the aforesaid conditions Abdul Ghani Bhat 
was given three extensions to complete the fellings, first up to 
30 November, 196) then up to 20th November, 1961 and again 
up to 3lst October, 1962, and the dates for vacating the coupe 
being accordingly extended, the last one being up to 31st 
December, 1963 and this in spite of his failure to pay the 
royalty due from him. The second point in regard to which 
favour is said to have been shown to Abdul Ghani Bhat in 
respect of this forest lease was that he was permitted to remove 
a sizeable quantity of wood from the forest which under one 
of the terms of the lease he had to sell to the Foresc 
authorities at pre—determided prices, and this was stated to be 
tor the reason that the price in the open market was higher 
than what had been fixed as the price payable by the Forest 
authorities. Lastly, it was said that an amount of Rs. 64,00) 
cdd was still outstanding against this contractor although he had 
completed the work of felling in the Compartment and had 
removed all the timber sold to him. There were certain other 
matters also which were said to be instances of favour shown 
to this contractor, but they were not pressed by: learned 
counsel for the Government at the hearing. 


17.29 Before discussing the evidence adduced by the 
Government in support of this part of the charge, 1 might as 
well refer to the reply of the respondent. After denying that 
any undue favour was shown to Abdul Ghani Bhat, he asserted 
that there was nothing in the record to establish that even 
if undue favour was shown, he was responsible for these 
extensions of time which were granted to the lessee. In one 
of the documents forming part of the file to which reference 
will be made later, it was recorded that Abdul Ghani Bhat 
was allowed to continue the work of the lease “on the orders 
of the Hon'ble Prime Minister’? and_ the Government had 
stressed the noting on this file in order to establish that it 
was at the instance of the respondent that these extensions 
and favours were granted to the lessee. The explanation of 
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the respondent in regard to this statement in the file is that 
he accepted what was stated by the Conservator of Forests 


Mr. G H. Basu contained in the affidavit which he filed on 
behalf of the Government. The relevant portion of this affidavit 


reads: 


“You were in August 1962 when I was at Pahalgam 
vesess+ Shri Abdul Ghani Bhat approached the Hon'ble 
Prime Minister on (the) spot that for want of sanction 
from competent authority the extraction work in the 
forest 1s at standstill, when in response to the verbal 
enquiry, 1 explained the whole case to the Hon'ble 
Prime Minister who then advised me to permit 
continuance of work and the matter to be referred 
to Govt. for confirmation of verbal orders and expedi- 
ting formal sanction Accordingly I directed Divisional 
Forest Officer Kashmir to allow the work and a copy 
of this order was submitted to the Chief Conservator 
of Forests for information and favour of getting the 
orders of Hon'ble Prime Minister confirmed. The Chief 
Conservator of Forests accordingly addressed the Deputy 
Secretary to Government (Forests) .-. a copy of which 
was endorsed to me’. 


17.30 The respondent went on to add that he merely 
advised the Conservator of Forests to redress the grievance of 
the lessee and that this cannot be construed as any undue favour 
since it was the policy of the Government to grant extensions 
without stopping the work and in support of this last conten- 
tion he has referred to several instances where extensions were 
granted. Before considering the adequacy of this explanation, it 
is necessary to refer to the documents in connection with this 
extension granted to Abdul Ghani Bhat in some detail because 
of the stress laid by the learned counsel for the Government on 
the charge. 


17.31 As I have already stated, Abdul Ghani Bhat was 

oe successful bidder for the lease in respect ot Compartment 
ie for 1959 60 and he had to pay a royalty of Rs. 3,15,000/- 
subject to the conditions of the tender notice. Under the agree- 
ae eS eument 17) the last instalment of the royalty amount 
yarabare le on Ist June, 1960. Under clause 11, the period of 
5 ne mee to cease on 15th December, 1959 and under clause 
Dee to quit and vacate the compartment by 3lst 
cece ee The royalty was payable one-third every six 
ee he st June, 1960. Under the conditions set out in 
5 ae ached to page 4 of the agreement which was an ad- 
endum to paragraph 16, there was an obligation on the lessee 


to open depots at specified plac i 
tb nen depot ae places and stock timber for sale 


17.32 In October, 1959 the lessee m icati 
5 ad 
‘for extension of the period specified under eee ae a 
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a period of one year—under clause 11 to the end of Novem- 
per 1960 and under clause lz to the end of December 196]. The 
Range Ofticer supported this application for the reason that by 
the time, he coul work the coupe, snowfall had started and 
then in July 1959 there was a disastrous flood making it impossi- 
ple for him to work and so he had only about three months 
in which he could work in that year. Besides, the contractor 
bad also asked for supplementary matkings which had not been 
done. This was agreed to vy the Divisional Forest Officer to 
whom it was forwarded and from him on to the Conservator 
of Forests. The Conservator of Forests recommended that the 
above extension might be granted on a penalty being 
levied of Rs. 500/-- He also pointea out that as against 
Rs. 3,15.000/- royalty due, the lessee had paid only Rs. 27,693/- 
leaving Rs- 2,87,307/- outstanding. After stating these facts he left 
it to the Chief Conservator to recommend or not to recommend 
to the Government the extension prayed for The Conservator 
of Forests in his note dated 26th April, 1960 recommended the 
extension suggested by the Range Officer in view of the floods 
in July. The Chief. Conservator ot Forests accepted this recommen- 
dation and granted the extension on 28th April, 1960 and a copy of 


‘this was forwarded to the Deputy Secretary (Forests)for information 


and for communicating the approval ot the Government to the 
action taken by the Chief Consesvator of Forests pointing out 
specifically that the extension had been sanctioned in consideration 
of the impediments caused by the 1959 floods In the formal 
order that was passed on lath May. 1960 (Document 22) he made 
it clear that the overdue royalty must be realised and that this 
was made a condition tor the grant of the extension. The Deputy 
Secretary by his letter dated 231d May, 1960 (Document 93) desired 
the Chief Conservator of Forests to furnish a full report regarding 
the stuff removed and that still remaining in the forests, the 
royalty position and all other details connected with the lease. 
He also queried whether the Chief Conservator of Forests was 


competent to sanction the extension. He thereafter sent the 
papers down for ascertaining the facts called for by Government. 
The lower officers sent up the details and thereafter the Chief 
Conservator sent a Communication dated 6th December, 1960 
to the Conservator, Kashmir south. He pointed out that up 
to the end of September 1960, deducting the payments received 
towards royalty from tbe lessee overt Rs. 2 lakhs were due and: 
he expressed alarm at this condition, particularly in view 
of the paucity of stocks to covet the outstandings. He 
therefore, directed him to see that all the royalty outstanding 
was recovered before the close of the financial year if not 
eatlier. The details of the stock position which were called 
for were however not fully ascertained. : 


17.33 Meanwhile as the year was running out there was 
another application for a second extension for another year- 
This was supported by the Conservator of Forests Mr. Bassu 
in a communication dated 31st March, 1961. The exensions. 
recommended were under clause 11 to the end ‘of November 
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Q i under clause 12 to the end of September 1962. q, 
OS ea by the date of his letrer the royalty outstanding 
from the lessae was Rs. 1,87,777/- including by way of Interest 
Rs. 12,000/- odd, but noted that the lessee had promised to 
pay Ks 30,00/- within the month which with the Rs, 27,090/- 
dve to the lessee on other accounts would reduce the out. 
standing to about Rs. 1,40,000/- But when this letter came 
to the Chiet Coservator, his office made anote on it that the 
grant of the first extension by the Chief Conservator had been 
objected to on the ground that he was incompetent to grant 
it under the rules and that besides as the entire royalty had 
mot been recovered from the lessee as had been required as a 
condition of the grant of the extension, Government might not 
view the proposa) for further extension favourably unless the 
royalty due was paid and the stock position fully reported. 
On this note the matter was held back untill, fuller details 
were known, uct merely on the matters set out earlier but also 
as rega ds compliance with condition as regards the supply of 
timber as required by the annexure to paragraph 16 of the 


agreement set out earlier. 


1734 Though Government had not sanctioned the 
extension nor even the Chief Conservator, still by a Communi- 
cation dated 23rd May, 1961 of the conservator (Document 26) 
the lessee was allowed to continue the work pending receipt of 
a formal sanction, the Divisional Forest Officer being directed 
to obtain a stamped undertaking from the lessee to the effect 
that such orders as the Government might ultimately pass in 
regard to the extensions which had been prayed for would be 
binding on him even though the work was allowed tu be proceeded 
with. This was a result of the verbal orders of the Chief Con- 
servator and the Conservator requested that these verbal orders 
may be confirmed and formal orders sanctioning the extension 
In anticipation of Government orders may be forwarded. When 
the question of extension was Put up to Government for formal 
sanction by the Chier Conservator, the officer in his report dated 
25th July, 1961 pointed out that the stock position had not yet been 
ascertained by the Divisional Forest Officer “in the pretext of 
snow . While all this correspondence was going on, the period 
for which extension was sought under clause tl had expired 
& before. In view of this situation he sought an extension 


indication as to the’ progress of the lease and th iti 

and whether the stock on hand which would be etotih Uosition 
the liabilities. He stated that he knew that on the other hand 
the lessee had been permitted to continue to sell his stock 


—— — 


a 


[ 365 ] 


and he desired that ihe entire case to be referred to the Govern- 
ment as regards the grant of the second extension as recomme nded 
by the Conservator on payment of a penalty of Rs 500/-. With 
this note the application for the second extension went to the 
Government by @ {formal letter dated 8th August, 1961, When 
these were received, the Deputy Secretary wrote back to the 
Chief Conservator of Forests (vide Document 29) to obtain a 
report from the Conservator (a) of the grounds on which he 
anticipated sanction of Governmen for the extension, (b) regard- 
ing the reasons for the lessee not completing the felling during 
the extended period, and this was in addition to the information 
already called for. The question as to the competence of the 
Chief Conservator oF lower authorities to grant extensions had 
been raised by the Accountant General vide his D O. letter No. 
OAD] 10(a)ii/61-62/5852 dated 16th september. 1961 who referred 
to clause 43 of the agreement wherein the concurrence of the 
Government had to be obtained for extensions for periods exceed- 
jing six months. The Accountant seneral had desired to know 
whether there had been any formal orders of Government extend- 
ing the periods fixed in clauses 11 and 12. 





17.35 The Chief Conservator replied to the Account- 
ant General on !0th October, 1961 saying that so far as the 
first extension was coicerned, there had b en a general order 
of Government under which extensions were granted for a year 
in respect of leases which were pending in July 1959 because 
of the floods in that yeat and as regards the second exten- 
sion that the matter had been referred to the Goyernment 
and had been still pending with them. 


17.36 The lessee did not complete bis fellings even 
within the period covered by the second extension and not- 
withstanding that even the second extension had not been sanc 
tioned by Government, the Divisional Forest Otficer made 
a recommendation cn 27th Febuary: 1962 (Document 30) for 
the grant of a further extesion of one year which was suppor- 
ted by the Conservator of Forests. The stock position 
was adverted to on the basis of a report of the Range Officer 
and a recommendation for the grnt of this extesion was made 
notwithstanding that royalty to the extent of Rs.1,30,549 was 
‘outstanding. It was, however, suggested by the Divisional 
Forest Officer that for this third extension penalty of Rs. 1,000/- 
may be levied. if this extension were granted, the period 
under clruse 11 would extend to the end of Octorer. 1962 
and the period under clause 12 to Sist December, 1962. He, 
however, added that this would be the last extension that 
would be granted. 


17.37 On this the Conservatot noted that it was & bad 
lease. The leasee was ueduly lingering on with his work and 
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: : in the matter. 
the department seemed to be eee eee ae 
They had yet to recover Rs, 1,30. G Gis 

hand including the staff extracted woul hardly be 
HS eon dings He howeverin his letter: 
enough to recover the outstan ings io Sian: 
( Document 31 dated 30th April 1962) to! the Deputy Secretary, 
General Department (Forest) said that if the extenson were: 
refused, the amount of royalty due might become a bad 
debt. So he said there wrs no alternative but to uphold the Con. 
servator’s recommendation. Ele, however, suggested that the penalty 
might be raised to Rs. 1,500/-. The reply to the Chief Con- 
servator is Document 32 dated 28th May, (1962. . In this the 
Chief Conservator was directed te furnish information as tegards. 
the period of the lease and when the lease was gtanted, the 
lease rate for the various kinds of timber, the quantity of 
Gmber marked and the quantity extracted, how the lease 
rates compared with the prices of timber in the adjoining 
compartments, on what basis the amount of penalty was being 
fixed when the extensions were granted, what would be the 
benefit to the firm if the extension were granted and to the 
Government if the extension were refused’ and why sanction 
was anticipated in this case. It does not appear that any reply 
was received to this, but meanwhile on the 25th June 1962 
a notice was issued to Abdul Ghani Bhat Pointing out that 
a total sum of Rs. 95,313/- was due from him up to then and 
requesting that the amount due might be Temitted at an early 
date. It was on 18th August, 1962 when Matters were in this 
condition that we have Document 33 in which the Conservator: 
of Forests says ; “The requisite Sanction to the extension is. 
still to come while the Periods recommended (October 1962) 
and December 1962) are about to expire. In order to avail of 
this short peri 
Prime Minister, you will please allow the 


us lessee ¢o resume work 
after obtaining a Stamped un 


a stan dertaking to the effect that the 
Government decision jn Tegard to the Sanction of the exten- 


sion is binding ‘UPON the lessee,” and the Deputy Secretary 
was also informed that “the Hon'ble Prime Minister has desired 
to allow continuance of work of the 


meantime you will kindly g 
Prime Minister confirmed." 
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17-38. The queries in Document 32 were answered in Document 
35 from the Conservator of Forests to the Chief Conservator of Forests 
dated 31st May, 1963 in which the entire history of this lease is set out. 
The amount outstanding till the end of April 1963 was Rs. 86,173]-. 
Three extensions had already been granted—one dated 12th May, 1960 
on a penalty of Rs. 500]-, the second on 8th August, 1961, the third was 
recommended and the work was allowed to continue under the verbal 
orders of the Prime Minister and he, therefore, recommended that the 
Jease be extended to the end of September 1963 for felling and to the 
end of Dece ber 1963 for vacating the compartment. © There was a 
promise that the lessee would be compelled to pay up arrears of royalty. 


17.39. Document. 36 dated 4th July, 1963 was addressed to 
the Government by the Chief Conservator seeking sanction for the extension 
and this was granted on 17th July, 1963 (vide Document 37) which also 
expressed approval of the sanction already granted by him. In October, 
1963 the lessee Abdul Ghani Bhat who had not yet paid the balance of 
the outstanding of Rs. 80,506/-, though the lease had expired, was add- 
ressed by the Government to pay uP these arrears by March, 1964. 


17.40. The respondent ceased to be the Prime Minister on 7th 
October, 1963 and thereafter the question of the recovery of the arrears 
from the lessee as well as further extensions of the periods of the lease 
came up before the Government for consideration. The Conservator 
of Forests addressed the Chief Conservator on 12th May, 1964* (Docu- 
ment 38) pointing out the eatlier history of this lease and to the fact 
that by 3lst March, 1964 the royalty outstanding had been reduced 
to Rs, 42,572.00, recommended an extension of the period under clause 
11 to the end of September, 1964 and of that under clause 12 up to the 
end of December, 1964. This last extension which was said to be neces- 
sitated by the cloud-burst at Pahalgam and was recommended by the 
Conservator and was granted by the Chief Conservator on 12th August, 
1964, and thereafter a further extension was granted upto June, 1965. 


17.41. These being the facts connected with the. extension 
granted to Abdul Ghani Bhat to work his lease of 34 B Lidder from 
1959, I shall now consider— A 


(1) the favours that are relied on; and 


(2) the part played by the respondent in the granting of these 
- favours. 


So far as the first extension is concerned, it was covered by a general 
order passed in respect of all the subsisting leases and was necessitated 
by the floods of July, 1959. The extension from 1960 to 1961 was granted 
by the Chief Conservator of Forests on a recommendation made unani- 
mously by the Range Officer, the Divisional Forest Officer and the 
Conservator of Forests and it was said to be the method by which alone 
the arrears of royalty could be recovered and, therefore, was con- 
ceived to be as much in the interest of the Government as of the lessee. 
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I have examined the files not merely of cases referred to by the respon- 
dent in his reply as cases in which extensions have been ore on these 
grounds, but also of other forest leases in the files placed bfcfore me in 
connection with Allegations 29 and 31 and I find that though extensions 
were not granted as a matter of course, they were frequently granted 
and granted in order not merely to secure to the lessee the benefit of this 
lease, provided he had shown diligence but in the interest of revenue 
for enabling the collection of royalty at the time of the removal of the cut 
timber. Itis no doubt true that even after this extension by the Con: 
servator of Forests the Government granted a short cxic nsicn in July 
1962 and this is what is put against the respondent. In considering this, 
however, I cannot ignore the fact that after the respondent ceased to be 
the Prime Minister, extensions still continued to be granted end the 
lessee was given time to remove the felled timber right up to June 1965, 
obviously because it was corisidered to be in the interest of the State, in 
order to recover, if possible, further amounts of royalty due frem him, 
I have narrated in such great detail the reasons for the several cxtersicns 
and the manner in which they were granted for showing that there js no 
justification for imputing to the respondent any misconduct in the way 
of showing discriminatory favour to this lessee. Two or three of these 
extensions were, of course, granted during the period when he held the 
office of the Prime Minister and no doubt he was a contractcr who was 
working for him and for his relations and cn his cwn admissicn ke was 
a partner with his brother Bakshi Abdul Majid in a business ce1ried cn 
in the name of Fairdeal Construction Company. These circumstances 
can only induce a sense of circumspection or even suspicion, but they 
cannot by themselves stamp every act of the respondent which might be 
to the advantage of the lessee as a piece of improper favourtism. 


17.42. Amother matter that is relied on in support of 
the charge in Allegation 14(c) is that on the verbal orders 
of the respondent the lessee was" permitted to Proceed with the 
work even at a time when the extensions had not been sanctioned. I do 
not attach any significance to this either. The circumstances were that 
the lessee had applied for extension, that application for cxtensicn Led 
been recommended by the Conservator and the matter hed been fer 
warded to the Government for sanction. If the respondent censidered 
that owing to the facts mentioned to him by the Conservator the extcnsicn 
was likely to be sanctioned by the Government, I do not sce any impro- 
priety in the respondent verbally ordering the officers to permit the 
lessee to continue the work. Besides, in view f fi ae 
misconduct attached to th int oe aah ae 
: ; .{0 the respondent in the grant of the extensions which 

have discussed earlier, his direction to the officers to act in anticipation 
of sanction appears to me to be equally blameless . 


17.43, js next said that the respondent was responsible for 
nd pes Gears of royalty not being cleared by the lessee 
and that notwithstanding this feature th : Pee 95 CSR 


€ extensi ; 
so much ‘so that even at the time when Hons Were being granted 


m o 


fj 





{ 369 ] 


ifie whole of tin the long and detailed history of the applica- 
tions ade and the ue, orders —_ passed for the extension of 
the lease "that efforts were being made by the departmental 
officials to get the lessee to pay up and reduce the amount of his 
royalty dues. ! necd only point out that even at thestage of the first 
extension the order passed by the Chief Conservator was to the effect _ 
that the extension would be granted and could be availed of only on 
condition of the lessee pay!ng Up the whole of the arrears of royalty due. 
If notwithstanding these orders the royalty amount was not collected 
[ do not see how any blame attaches to the respondent. It has only to 
be added that even after the respondent ceased to be the Prime Minister 
extensions were granted notwithstanding that there were still arrears of 
royalty due and in the face of this I do not find it possible to uphold 
the submissions of the Government that it was because of the interest 
which the respondent took in the lessee, and his interference that subs- 
tantial sums of royalty remained in arrear and that notwithstanding these 
arrears extensions and other favours were being granted to the lessee. 


17.44. The last item of the charge relates to the failure on the 
part of the lessee to supply the quantity of timber which he was under 
an obligation to supply to the Department. Under the terms of the 
agreement (Document 17) the lessee had under a_ slip attached to 
clause 16 to supply to the Department the following quantities of timbers: 
94,000 cft. of kail logs and poles at Khanabal at Rs. 2.25 per cft. of kail 


‘Jog and Rs. 1.75 per cft. for poles. He had further to open 4 timber 


sale depot at Pahalgam at a place selected by the Department on or before 
the 15th April, 1959 with a minimum quantity of 30,000 cft. of kail and 
15,000 cft. of fir and spruce and sell this timber to the Department kail 
at Rs. 2/4/- per cit. and spruce and fir at Rs. 2/- per cit. It is the 
case of the Government that the lessee failed in fulfilling the latter part 
of this undertaking but yet he was permitted to get away this lapse by 
reason of abuse of power on the part of the respondent. I shall deal 
with this portion of the charge in two parts: 


(1) whether the Government had established that there was 
a failure on the part of the lessee to fulfil his undertaking ; 
and 


(2) whether the respondent had been responsible | for either 
this default on the part of the lessee or 1n condoning 1t. 


The charge in relation to this is contained in paragraph 22 of 
the statement of the case and it reads thus— 
(ii) According to the conditions of the tender Shri Abdul 
Gani had to dump 30,000 (cft) of kail and 15,000 (cft), fir 
and spruce which were to be sold on proper. permits issued 
by the Divisional Forest Officer Kashmir at Rs. 225 
for kail and Rs. 2/- for fir and spruce. 


“(iii) In breach of these conditions, Shri Abdul Gani 
dumped only 8333 eft. of kail and 3912 cft. of fir. Major 
portion 2.2. 7146 cft. of kail out of the dumped quantity 
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was allowed to be removed by him. This was done to 
accommodate him as the price for which the afoicsaig 
timber was saleable. in the market was much higher, 
17.45. I shall deal with the eae by aa ns these 
ntly, but before I do so I think I should refer to 1 te State 
at A the affidavits filed on behalf of the Government. Kashi Nath 
Kaul, a Forestor who was at the relevant date in charge of the Pahalgam 
Block, Lidder Range, stated in paragraph 5 of his affidavit aficr referriy, g 
to the term in the agreement. of lease— 


“Against this the said Shri Abdul Gani Bhat has dumped only 
8333 cft. of kail and 3912 cft. of fir and spruce in the depot as 
per statement of the concerned Forestor. ..”° 


and in paragraph 6— 


“The sale depot Register maintained at Pahalgam shows that 
Shri Abdul Gani Bhat....bas been issued 7147 cfi. of kail 
and fir in long form under permits issued by the then Divisional 
Forest Officer....” 


and in paragraph 7— 


“That the sale register indicates that major portion of timber 
from the depot has been issued to Shri Abdul Gani Bhat by the 
Divisional Forest Officer.”? 


To the similar effect is a statement of one Abdul Ahad Bhat who was a 
Range Officer in the service of the Government. In support of these 
statements about the lessee removing timber which he had purchased 
the Government have compiled a statement showing the carriage of 
timber from the forests between 7th April, 1961 and 20th August, 1963 
made up from entries arranged in order of date culled from the diaries 
kept by Abdul Gani Bhat (Diaries 385 to 393) and filed in Allegation 14. 
These entries show that itmber was carried from Pahalgam to Srinagar 
on certain trucks whose registration numbers are given, for being used 
In the work of Bashir Ahmed. I shall refer to the relevance of this 
statement after completing the examination of the facts in relation to the 
non-supply of timber to the depot at Pahalgam. 


17.46. Document 40 dated 9th March, 1961 (Range Office File 
et 8/62-63 Volume I Page 194) is a Statement of aes purchases 
rom the lessee of compartment 34-B Lidder. This shows that 8333.59 
cft. of kail priced at Rs. 2.25 per cft. and 3912 cft. of fir at Rs, 2/- per cft 
we porte 2! him at ee and purchased by the Forest Depart: 

“es amon ground that there are no ot imi I 
purchase in the files. On 13th June, 196] the De One = 
addressed a communication to the Divisional Forest Officer Maninag 








ees sl 


wever, have anything to indicate what exactly happened or what 
Divisional Forest Officer took on this communication. ‘Lhe 
-eference to the failure on the part of the lessee to make this supply 
is to be found in Document 30 which is dated 27th February, 1962 
from the Divisional Forest Officer to the Conservator, South Circle. 
The main part of this letter deals with the application by the lessee for 
extension of the period specified in clauses 11 and 12 which he recom- 
mended, but in paragraph. 5 he referred to the matter with which we 
are now concerned. ‘here he stated that in regard to the commitment 
i the C.P.W.D. of 24,000 cft.—this was stated to be for the purpose of 
the construction of the tunnel—the lessee had not merely fulfilled his con- 
tract of supplying 24,000/- cft. but had besides supplied 4,060 cft. in 
excess. e, however, made no reference to the manner in which the 
lessee had fulfilled or failed to fulfil his obligation to supply timber to 
the depot at Pahalgam. Evidently the matter was under correspondence 
between the Divisional Forest Officer and the Range Officer for we find 
in Document 20 dated 20th January, 1963 which is a communication 
from the Divisional Forest Officer to the Range Officer, Pahalgam 
complaining of the latter not having done his duty by Government by 
requiring the lessee to implement the terms of the lease,\, and calling cn 
him for an explanation as to this and also desiring to know the precise 
stage at which matters thenstood. In the reply ofthe Range Officer which 
ig Document 21 (dated 19-2-1963) the Range Officer blamed the higher 
officers, (which in the context obviously meant the Divisional Forest 
Officer) for failing to insist on the lessee supplying the stipulated quantity 
of kail and fir timber. He further stated that ‘‘this overlooking the 
obligations of the lessee”’ all happened prior to his posting and, there- 
fore, he was not responsible.”? But these Documents 30, 20 and 21 do not 
give us any idea as to whether any further stuff was dumped at the stores 
or not and as to who exactly was responsible for this not being done. 
Next we have a document which is a letter from the Divisional Forest 
Officer Kashmir to the Conservator of Forests, South Circle, dated 
18th May, 1963 (Document 35) in connection with the next extension of 
the lease in which this passage occurs: 


“The third point pertains to the Sale Depot, the contractor 
had to run at Pahalgam as per terms of the contract...--- 
Regarding this 1 may mention that no account whatsoever 
has been intimated at the Range level about the sales made 
from the Depot after 1960 (up to which time proper records 
were maintained) the total take off as is apparent from the 
records of this Division is 8,333 eft, kail and 3912.52 cft. fir in 
all supplied from the depot by the lessee. What has been 
the sale after this is not available which shall have to be properly 
traced out and scrutinised. The supplies to the Tunnel Project 
have however been made in excess by 4,000 cft. or so.” 


This is the last Document in the files, in which during the relevant time 
there is any reference to the non-supply of kail and fir, to the depot at 
Pahalgam. Ifthe contents of this letter be accepted as reflecting the state 
of the files, it would appear as if the officers themselves were doubtful 
whether any further quantity. was brought to the depot but not entered 
in the accounts. In the face of Document 35 I cannot hold that the 
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Government have established their case that there has ae a failure a 
the part of the lessee to fulfil the terms of his contract. ut tven if tke 
Government are right in their contention that there has oe a default 
on the part of the lessee and that he had supplied no more than what j, 
disclosed by Document 40 already referred to, there is nothing on the 
files to raise any imputation against the respondent or . connect him with 
any attempt on the part of the Forest Department officials to condone 
the non-fulfilment of the contract on the part of the lessee. 


17.47. I have already pointed out that the sale of timber from 
the depot to the lessee is treated as if it was improper and on the basis of 
this impropriety the respondent is attempted to be charged with mis. 
conduct (vide statement of case paragraph 22(iii) supra. I do not see 
any basis for the suggestion that the purchase by the lessee of timber from 
the forest depot was anything improper. It was not suggested that the 
timber was stored for any purpose other than for sale to the public. If 
it was so, there was nothing wrong in the lessee purchasing from the 
depot. There is nothing in the agreement of sale prohibiting him from 
making these purchases, nor was it suggested that the price charged for 
the sale to him was unduly low or below that for which it ought to have 
been sold. It is in this context that I fail to appreciate the point sought 
to be made by the statement which learned counsel for the Govern- 
ment have filed showing the details of the transport of timber from Pahal- 
gam for the work which Abdul Ghani Bhat was doing for Bakshi Bashir 
Ahmed by way of construction of his buildings. There was no dispute 
that the timber was his and in the circumstances I do not see the relevance 
or significance of the statement filed by Government with reference to 
this charge. The result, therefore, is that I hold that the Government 
have not established any part of the charge which they have formulated 
in their statement of the case as regards Allegation 14(c) and I find 
accordingly. 


18.1. The other Allegation 15 reads :— 


“(a) M/s Northern India Tiles Corporation, who were supplying 
tiles for the Srinagar Secretariat Building, supplicd tiles as 


follows for buildings in which Bakshi Ghulam Mohammad 
had an interest :— 


(i) 1600 in August 1961 for floorin i 
g of the Fair Deal 
Motor Workshop at Srinagar belonging to his son. 


(ii) 3000 for the same Purpose in August 1962; and 


(iii) 1,500 in February 1962 for the hous i 
: e of Bakhsi Ghulam 
Mohammad’s son and daughter at Pahaléai. 


The total cost of the above suppli ' 
which was not paid to Hen: = eres 26 


(b) Bakshi Ghulam Mohammad in hi 
of the Board of Governors of fe R 


College, Srinagar in the year 1963, 


Pacity as Chairman 
egional Engineering 
8ave a contract for 
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the supply of Nitco tiles to the above mentioned firm for the 
College Hostel against the rules or procedure in regard 
to the grant of such a contract, namely :— 


(i) no tenders were invited ; and 


(ii) the flooring provided in_ the approved plan and 

schedule of work for the Hostel and passed by the 
Government of India was for cement flooring at a 
cost of Rs. | lac as against over Rs. 2 lacs involved in 
Nitco tiles. 


18.2. It would he seen that the gravamen of the charge here 
consists of two parts each distinct and separate from the oth.cr. The first 
part which I shall take up first, consists of three sub-items included in 
clause (a) and it speaks of the supply by the Northern India Tilcs Ccr- 
poration—({which for shortness will hereafter be referred to as Nitcos)— 
of flooring tiles on three occasions for use in certain buildings for which 
yo payment was made. The first two supplies are stated to have been 
made to Fairdeal Motors, Srinagar, which, in and after 1961, was 4 
concern in which first Bashir Ahmed alone and later on he and Shama 
Mir—the son and daughter of the respondent—were the principal if 
not the only partners, and the third supply for use in a house in Pahalgam 
Known popularly as the Prime Minister's Flouse of which also the res- 
pondent’s son and daughter were the legal owners. The reference 1m 
the opening part of clause (a) to these buildings as those !n which the 
respondent had an interest has to be understood in the sense that they 


belonged to his son and daughter and that is how it was put to mc during 
the arguments. 


18.3. In view of the nature of the allegation, notice was issued 
under Rule 6(1)(a) to Bashir Ahmed and his sister in regard to the charge 
and so far as what one might call the facts of the case, itis their reply that 
I propose to consider in that behalf. That the tiles 2s stated In ibe three 
sub-items of Allegation 15(a) were supplied by Nitcos for use 17 the 
buildings named, is really not in dispute, nor is there any dispute regarc- 
ing (a) that their price has not been paid to Nitcos and (b) that the 
proprietors of the buildings in which they were used, were the son and 
daughter of the respondent. 


18.4. The real controversy to be resolved in respect of this 
charge relates to (a) whether the tiles were intended by Nitcos to bea 
present to the respondent’s son, and (b) whether the fact that gift was 
made was known to the respondent so as to lead to an inference of an 
improper benefit accruing to him and his close relations. 


18.5. To answer these questions, itis necessary to set out the back- 
ground of Nitcos’ relations with the Government and with Bashir, Jn 
order to appreciate the points made by Government. 


_ 18.6. Nitcos are a firm at Delhi engaged in the manufacture of 
flooring tiles. Their business consisted in the sale of these tiles and they 
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also undertook their laying. The firm consisted of two Partners, 
Wisvanath Talwar and P. N. Talwar. These two were also runnin 
another business of Construction Engineers and Contractors under the 
name of the Asian Building Corporation called for shortness A.B.C, 


18.7. Both these concerns held contracts with the State Govern. 
ment. The first contract with Nitcos appears, so far as the files 80, to 
have been in connection with the flooring of the Pahalgam Club build- | 
ing—the construction of which es eRe ey the 
verbal orders of the respondent which was confirmed PY the Superin. 
nae Engineer (see file SY/P.C.T. 69 Extn of Pahalgam Club p. 82), | 
This work was completed by October, 1961 and a sum of Rs, 24,000/- was 
paid for the tiles supplied by 1961, and the balance of over Rs, 15,C00/. 
was paid by March, 1962. Almost contemporaneously with this work, 
the Nitcos were engaged by Bashir Ahmed to supply him with tiles and do 
their laying for his Jammu house. Bashir Ahmed had been allotted in 
carly 1961 a plot of land at Gandhinagar in Jammu—the prcpriety cf 
which allotment is challenged in Allegation 12. Scon aficr he teck 
Possession of the land, he started to construct a residential] hcuse therecn 
and Nitcos were chosen for doing the flooring and this wok is said to 
have been completed early in 1962, and it is said that the entire emount 
of the bill has been paid. 


18.8 At or about the time when they were working at Jammu 
Nitcos were-asked to supply tiles and also do their laying at the Tourist 
Centre at Pahaleam. The old Toursit Centre had been burnt down 
by fire in the first week of December, 1960, and steps were taken imme-- 
diately to have a new building constructed. The contract for the 
ronstruction of the building was given by the Chief Engineer on 30th Jure 
Allegation 14 and the work 
orders of the respondent cven 
Vernment was received (Page 

S nag). The files do not show 
at what Stage the estimate for flooring which was originally, as per the 
tender-specification of “3” thick cemcnt concrete laid over 4” lime 
roncrete’” (vide pages 1-8 File ibid) was changed into “Nitco tiles”. 

ener we find that months before 7th May, 1962 on which date the 
. rk for Re, GPproval of the Government for. the construction of this 
York lor Rs. 2.67 lakhs was obtained and the plan approved made provi- 


‘ &, the specification in regard to the type cf 
ooring. i i oni Nh 
Ooring. had been altered and Nitco tiles started moving. (see Nitccs 


of tiles), February, 1962 for Re, 7304°54 for supply 


18.9, At about this ¢ 
8.9. At me the contract f j a 
Secretariat Building at Srinagar was oj the Adan mtiteticn of the 


5 : : : ven to the Asian Building Corpo- 
ration, while the flooring work includ ' 8 P 
to Nitcos, The work of laying the he ue phy of tiles was enti yaice 

was completed in May, 1963. esides, ti] : : : 

Nitcos at the Dak Bungalow at Achabal Fe fe Heres meee PY 


; toe : n June, | 
Involved in this last contract being about Rs, 5,000/- pees oUOn 
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18.40. The point why I am mentioning all these works and 
aes details is to emphasize the fact that the resplondent took a very 

eeralint erest in the Government constructicns and as shown by the 
files, it Was as a result of his verbal orders that even before formal sanction 
ae Government was obtained that the works were proceeded with. 
Besides though the files do not disclose in the case of either the Pahalgam 
Club or the ‘Tourist Reception Centre at Pahalgam any formal order 


of Government sanctioning the mosaic tile flooring, these were done, 
again as shown by the file relating to the club, “according to the colour 
and design”’ approved by the respondent (vide page 95 file 5Y/P.C.T. 
69 Extn. of Pahalgam Club). 3 oe 


18.11. It was precisely at the time these works were being 
carried out by the Nitcos for the Government that they supplied the 
tiles to the respondent’s son as set out in Allegation 15(a). There are 
certain features in relation to these supplies to which it is now necessary 
torefer. ‘The first supply was of 1600 tiles for being utilised in Fair Deal 
Motors at Srinagar. Apparently at the time the ‘supply ,was made, it 
was not intended to be a gift, for we find that a bill for Rs. 1044.05 being 
the price of these tiles ‘‘as per delivery order” dated 23rd September, 
1961 was forwarded to Messrs Fairdeal Motors ( see Document 1). The 
books of Nitcos show a debit against Fairdeal for the amount, but it is 
now admitted that this claim was not pursued—no reminders being 
sent nor oral requests not to speak of written demand for payment made. 


18.12. The next supply was of 3000 tiles which were supplied 
not on one day but represent the total of supplies made over a period 
extending from 2nd July, 1962 to 11th July, 1962, This is made out from 
Dcouments 2 and 3 which are two letters from the Accountant of Nitcos 
at Delhi to Sardar Hukam Singh an employee of A.B.C. at Srinagar. 
After stating in Document 2 that ‘‘junior partner” (Shri P. N. Talwar) 
had directed him to write the letter, he satd— 


“Rashid Misti... requires. . - -one hag of yellow mixture for 
Bashir’s work which also is in your Stores--- Besides this Mr. 
Bashir probably requires 3000 yellow coloured No. 23A tiles. 
Such material has been sent from. this place to Secretariat 
Building. You can make a total of 3000 tiles or any number 
he requires by giving these and tiles of any ‘other colour. 
You should advise Mr. Bashir to make a demand directly from the 
D. E. so that we have not got to give tt. (The D jvisional Engineer 
JK Government was supervising the construction of the Sec- 
retariat building). If he gets it from the D.E. these will be 
debited to their account and the D.E. cannot also refuse them. 
This should be done very cautiously So {hat we do not suffer any loss 


and the job is aslo done.” (underlining mine). 


Document 3 which followed bears date 11th July, 1962. This repeated 
the direction about the need to deliver the tiles required by Bashir and 
stated that the other partner of Nitcos Mr. Wisvanath Talwar had desired 


ait 
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these to be delivered. Besides it added— 


“If Mr. Bashir, according to our earlier inst uctions, requires 
tiles of any other colour, the same may be given out of this 


lot.” 


This letter was as seen from later correspondence delivered by one My, 
Dutta personally at Srinagar. These letters were seized by the police from 
the office of Nitcos at Delhi and their genuineness is not disputed. It ig 
also admitted that in pursuance of these directions 3000 tiles Were 
delivered for use in Fairdeal Building belonging to Bashir Ahmed. 


18.13. It would be seen that in Document 2 the junior partner 
P.N. Talwar had suggested that the tiles might, if possible, be got from the 
D.E. Srinagar so that in effect the Government might be made to bear 
their cost. Evidently this was not found possible and then we have in 
Document 4 dated 13th September, 1962 a suggestion made that the 
cost of these tiles might be billed to the D. E. Pahalgam, making it 
appear as if they had been supplied for the Tourist Reception Centre 
work. Document 4 is a letter between the two Partners from Wisvanath 
to Pran Nath and in this he set out the items of tiles supplied and the 
work done at the Tourist Centre, Pahalgam, and the amounts recelved 
in respect of their several bills. Of these three are of relevance for the 


present purpose. 


18.14. The first is as regards the 3000 tiles supplied to Bashir 
Ahmed. As regards this he says that they had been supplied at Srinagar 
as per the verbal orders of Mr, Salam (the Divisional Engineer Anant- 
nag who was in charge of the Tourist Centre work at Pahalgam). Their 
Cost is calculated and to that is added cartage from Delhi to Pahalgam 
(admittedly to make it appear as if the tiles were delivered at Pahalgam) 
and a total of Rs. 4479.16 is arrived and it is said that this amount should 
be added to the amount of Rs. 14576.97 which represented the value of 
other items of goods supplied for use at the Tourist Centre. The need 
for this claim for Rs. 4479.16 to be added to the amounts: due froin the 
D.E. Anantnag is also repeated at the end of the letter. Evidently Mr. 
Wisvanath had second thoughts, for before despatching of the letter he 
added a note on the margin by the side of the portion of the letter referring 
to the cost of these tiles being billed to the D.E. Anantnag——“This you may 
not Insist as the payment has to be recovered from A.B.C.The bills which 
were presented to the D. E, Anantnag have been examined by me 
and this claim for Rs. 4479.16 is not included in any of them. But it is 
not clear as to how the claim was realised from A.B.C. who were the 
construction Contractors for the Secretariat building. After examining 
i learned 


18.15, There is no debit in Nitcos books agai , 
as regards the cost of these tiles and admittedly aoebi es pashie pus 
for the value. Nitcos, therefore, clearly intended the tiles to be a gift 
to Bashir, in the event of their not being able to some how eet thele cost 
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from the Government. Not merely this, but Nitcos did the work of lay- 
ing these tiles at Fairdeal Motors and on 3lst August 1962 they sent to 
the firm a bill for Rs. 1874.07 (Document 6) for their labour—having 
entered 4 debit therefor in thetr books. But the firm has not received 
any amount up to now, and it was admitted by Nitcos before me in 
circumstances to be related later, that it was never their intention to 
recover the sum from Bashir. | This completes the case as regards the 
first two sub-items of Allegation 15(a). 


18.16. The impropriety involved in the case of the third item of 

1500 tiles supplied for use in Bashir’s house at Noonawan, near Pahal- 

am, is of a more serious nature, for in that case, it is clearly established 

that the value of these tiles had been billed for and recovered from the 

Government and therefore would broadly speaking be a misappropria- 
tion of Government property. 


18.17. Four thousand and eight hundred tiles were sent in two 
trucks from Delhi to Pahalgam on the 13th February, 1962 (vide Docu- 
ment 7), being consigned to the Divisional Engineer, P.W.D. Pahalgam 
(Documents 8 and 9). Simultaneously with this despatch, one Brij 
Mohan, an employee of Nitcos at Delhi wrote a letter to Pirthi Singh, 
their man at Pahalgam (Document 10 dated i3th February, 1962). In 
this he said, 


“Out of these two trucks, 1,500 tiles may be unloaded at Bakshi 
Sahib’s bungalow at Pahalgam and intimate Mr. Abdul Gani 
Bhat contractor about these 1500 tiles, that we unloaded the 
above-mentioned gcods at Bakshi Sahib’s bungalow and that 
he should take care of the same’: 


(Abdul Gani Bhat was the contractor employed for the construction 
of the Noonawan house vide Allegation 14). Brij Mohan followed 
this by another letter dated 16th February, 1962 (Document 11) in 
which even more detailed instructions as to how the 1500 tiles were 
to be delivered to Bashir Ahmed were given. He said: 


“Out of the two truck loads about which a letter has been written 
(Document 10) 1500 tiles will be used at Bakshi Sahib’s bun- 
galow at Pahalgam. The truck driver should carry both the 
truck loads tc P.W.D. Overseer Pahalgam and get a receipt for 
the whole lot from him. After that they shoula keep 1500 
tiles in the truck and unload the rest in the tourist Centre.... 
Abdul Ghani Bhat contractor should be informed about the 
same and deliver the goods. You must act according to this 
letter and return to us at Delhi the receipt obtained by the 
drivers along with this letter. You have to instruct the drivers 
verbally accordingly.” (underlining mine). 


The direction to send this letter back to Delhi was repeated at the end. 


18.18.  Prithipal Singh acted according to these instructions and 


[ 378 J 


Wrotc back on 28th February, 1962 (Document 12) saying — 


‘I shall prepare a fresh acknowledgement at Srinagar, take jt 
with me and get receipt for 4800 tiles from the Overseer. The 
letter sent by you....is being returned to you. I shall send 
you a receipt for the goods absolutely acccrding to your ins. 


tructions in a few days.” 


18.19. On1%h February, 1962 Nitcos prepared a bill (Document 
13) for the supply of the entire number of 4800 tiles, as well as for cetment 
and certain other materials totalling Rs. 7305.54 and forwarded it to the 
Divisional Engineer Anantnag with a covering letter (Document 14) 
by which payment was requested. This bill (No. 1805 dated 15th 
February, 1962) which with two others totalled Rs.12,644.42 was 
accepted by the Divisional Engineer and was paia in most part on 29th 
March, 1962 when a cheque was passed for Rs. 11,900. The balance 


remaining after this payment was about Rs. 900 only which was paid _ 


later. 


18.20, That out of the 4800 tiles covered by Bill No.1805, 1500 
were delivered for the use of Bashir’s house, was not disputed by Nitcos, 
and indeed is not disputed by Bashir Ahmed either, though each has 
put forward his own version as to the transaction to which I shall im- 


mediately proceed. 


18.21. It will be convenient to take up first the defence of Bashir 

Ahmed which is a common one for all the three items. In regard to the 
first item of 1600 tiles, while not disputing that the tiles were supplied 
for use in the FairdealMotors building he says that the bill for their value 
had been wrongly sent to Fairdeals, as that firm had placed no order for 
the tiles and that therefore he handed over the bill to his contractor 
Abdul Ghani Bhat for meeting it,since he had made a lump sum contract 
with the contractor under which he had to pay and had paid Rs.10,000/- 
for the entire work in connection with the tiles and the flooring work 
at Fairdeals Srinagar and at Pahalgam. I consider both these statements- 
(a) that he instructed that no bill should be sent to him ; and (b) the 
lumpsum contract with Abdul Ghani Bhat and the payment of Rs.10,000/- 
to him are false. If he had given instructions as' stated by him, when 
the bill for Rs. 1044.05 was received on or about 18th October, 1961, 
it was not possible to account for the bill for the laying charges of the 
3000 tiles which was again forwarded to him in August, 1962, nor a 
similar bill for the laying charges at the Pahalgam house, which was 
despatched on 31st August, 1962. Nor is there any communication 
either from him or from Abdul Ghani Bhat to the Nitcos as regards 
the name in which they should prepare the bills. He has no case diffe- 
rent from that I have just set out as regards the 3000 and the 1500 tiles 
viz. that if tiles were got it was a matter entirely between Abdul Ghani 
Bhat and Nitcos. But neither the account books of Nitcos nor their 
bills contain the name of Abdul Ghani Bhat and 1, therefore, discard 


this story as false. 


18.22. We next come to the case of the lumpsum contract 
and his claim that he had paid Rs. 10,000/- this payaieat | befits said to 
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have been made on 15th April, 1963. In support of this payment re-- 
fiance is placed on certain letters which refer to it and these have been 
annexed to his reply. The first of them is one purporting to be from 
Abdul Ghani Bhat addressed to Bashir Ahmed dated 16th June, 1963, 
$n which after acknowledging receipt of the Rs.10,000/- on 15th April, 
1963, he admits that he had not yet paid the sum due to Nitcos because 
there was some dispute as regards the quality of the tiles. The next 
Jetter annexed to the reply is one bearing dated 20th June, 1963 from 
Bashir Ahmed to Wisvanath Talwar of Nitcos in which after disclaiming 
‘any personal liability for the price for the tiles supplied or for the laying 
charges, states that he had put funds in the hands of Abdul Ghani Bhat 
to whom Nitcos should look to for payment as Abdul Ghani alone had 
ordered the work. Lastly, he has produced a letter bearing the date 
27th July, 1963 from Wisvanath Talwar addressed to him, in which 
while asserting that the tiles were supplied on the verbal orders of the 
Pivisional Enginees (Mr. Salam) he admitted that they were supplied 
without any formal order from him. Mr. Salam is recited as having 
stated that Abdul Ghani Bhat would pay for them and that the Depart- 
ment had nothing to do with it, also that ‘Abdul Ghani Bhat had admitted 
having received the amount from Bashir Ahmed and that he was looking 
forward to a joint inspection of the work to finalise the pill. Jam entirely 
satisfied that these three letters have been brought into existence with 
‘spurious dates merely to support the defence now set up by Bashir. 


18.23. The truth of the letters as well as the main brunt of the 
defence rests on the acceptance of the story that Bashir Ahmea had 
paid Rs.10,000 to Abdul Ghani Bhat for the flooring work eithr as a 
jumpsum payment or even otherwise and that the contractor had not 
passed on the sum to Nitcos by season of some dispute as regards the 
quality etc. ef the work done. Of course, if this lumpsum contract 
and the payment under it were true, it would establish (1) that Nitcos 
were not expected to and did not intend to supply the tiles free or lay 
them free of cost, (2) that as a matter of fact. so far as Bashir Ahmed 
~yas concerned he had made the payment and if the contractor did not 
ass on the amount to Nitcos, Bashir Ahmed was not to blame. f 
ave already set out the purport of the correspondence now produced 
in support of this story regarding this payment of Rs.10,000/- on 15th 
April, 1963 receipt of which ‘1s acknowledged by Abdul Ghani in his 
letter now filed. : 


18.24. Learned counsel for the Government urged that Bhashir 
“Ahmed had capitalised on and built this entire story of the payment of 
Rs. 10,000/- on a misreading by the Government of an ently in the diary 
of Abdul Ghani Bhat. the original of which has been filed in support 
of the Government case. The extracts from the diaries has been filed 
‘as Document 11 in Allegation 14. In diary No. 392 (ite 415) on date 
15th April, 1963, there is an entry of & receipt by Abdul Ghani of 
Rs. 10,000/-. The person from whom this amount is stated to have been 
received is Sheikh Mohd. Akram. In the English translation of the 
-entry filed by the Government, however, the Urdu script was mis-reau 
cand was translated as “Received from the Prime Minister’” 1 have had 
aheJoriginal read by my staff who are well-versed in Urdu seript, and 


—— 
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am assured that the name is Shiekh Mohd. Akram and that the trans- 
ieee or rather translation as “Prime aE "As eerrect, On 
the strength of this mistaken reading by the Bovenmmign aie was. 
contained in the translation which they filed, Bashir ued las usted 
his case of a payment of Rs. 10,000/- by hiin to the cantiac pe on ath 
April, 1963. When, however, one turns to the ledger 22 air eat 
Motors (page 27), it is found that on 11th March, 196-, a pave fae 
Rs. 31,000/- was given to Abdul Ghani Bhat “‘on account and that later 
on 15th April, 1963 he refunded to Bashir Ahmed out of this a sum of 
Rs. 10,000/-. Theie are corresponding entries in the diaries of Abdul 
Ghani Bhat. There is in the diary an entry on 11th March, 196 reading 
“from Bashir Ahmed Sahib Bakshi by cheque in name of Ghulam. 
Rasul—Rs. 31,000/- and on 15th April, 1963 the entry is “cash returned 
to Bashir Ahmed Sahib—Rs. 10,000/-”. There is no entry regarding 
this payment on 15th April, 1963 to Abdul Ghani either in the ledger of 
Fairdeal Motors, or in the diaries and Iedgers regularly maintained by 
Abdul Ghani for the work done by him for Bashir and Fairdeal. On the 
other hand, there is a payment to Bashir by Abdul Ghani Bhat of 
Rs. 10,000/- on 15th April, 1963 this being a return in part of a sum. 
paid “on account” on 11-3-1963. For this reason that Iam Satisfied 
that this story of payment of Rs. 1 0,000 on 15th April, 1963 for the tile 
werk is false and is invented for the Purpose of a defence. I might 
mention that the entires in the diaries relating to debits and crediis. 
regarding work for Fairdeal and the ledger kept by Abdul Ghani Bhat 
for the said work has been checked with the ledger of Fairdeal Motors. 
and has been found completely to tally both as to the dates as well as 
to the amounts. If the payment of Rs. 10,000 by Bashir Ahmed to 
Abdul Ghani Bhat was false, it follows that the letter of Abdul Ghani: 
acknowledging the receipt of the said sum must be one got for the pur- 
pose of this enquiry. A similar conclusion was also inevitable in the 
case of Bashir Ahmed’s letter to one of the partners of Nitcos purporting. 
to bear the date 20-6-63. That letter could not have come into existence 
before the Government filed the documents in Allegation 14 which 
was sometime in 1965, and as the letter of Wisvanath Talwar refers to. 
the letter of Bashir Ahmed that aiso is a letter with a spurious date. 
I shall have occasion to show later that Nitcos themselves completely 


18.25, It thus became clear that prima facie there was evidence: 
to show that Nitcos had made a gift of the Wee and the lnvour charges 
in respect of these referred to in sub-items (j) and (ii) had besides been 
Parties to surreptitiously Pass On Government property to Bashir Ahmed 
1n regard to sub-item (iii). Tp view of these features of the case, I consi- 


affected by the inquiry and the fin ings record i 
under Section 10(1) of the Inquiry Act be afforded an teed sb ae 
being heard with reference to Allegation 1S(a). A notice was ee 
ingly issued in response to which the firm appeared through counsel and 
the learned counsel for the Government made in the presence of cou sel 
for the firm his submissions as regards the substance of the charge and 
they were furnished with Copies of all the documents and affidavits on 
which Government relied, They thereafter appeared before me on Ith, 
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‘November, 1966 through their counsel Mr. C. Ral. and filed a state- 
ment explaining their position, At this hearing the line adopted by 
the firm was (1) in regard to items (i) and (ii) that the tiles were the 


roperty of the contractor and that as the Government paid for the work 


at Srinagar only on the basis of the floor area covered, they had not been 
billed for or made to pay for the 1600 and 3000 tiles supplied to Bashir 
Ahmed. (2) That as regards item (iti) they were supplied on the ins- 
tructions of the Divisional Engineer, who said that it was for the official 
residence of the Prime Minister. (3) The firm had in 1960-61 done work 
for Bashir at his house at Jammu and had been paid over Rs. 13,000/-. 
Consequently they had faith in him and he was creditworthy, and so 
‘they did net demand payment for the tiles or for laying charges covered 
by items (i) and (ii) though they intended to recover the sum in due 
course. Attention of counsel was, however, drawn to the absence © 
entries in the firm’s accounts as regards the 3000 tiles and as regards the 
1500 tiles referred to in item (iii), the measures taken to ensure secrecy, 
the nature of the instructions given to their Pahalgam staff as to the 
manner in which the tiles were to be delivered and other attendant 
circumstances which were inconsistent with their case. Learned counsel 
appreciating the force of my observations stated thatihe would consider 
the entire position and appear before me again. The proceedings were 
then adjourned to 23rd November, 1966, when Mr. Rai again appeared 
with Mr. Wisvanath Talwar. 


18-26. Dealing first with item (ii) he filed a statement containing 


elaborate calculations of the floor space in an attempt to establish that 
the 1500 tiles supplied at Pahalgam and taken out of the stock for which 
Government had paid, had been replaced later. Learned counsel, 
however, frankly conceded that this theory of replacement depended 
on the acceptance of the percentage of breakage invoived in the laying. 
Besides it also admittedly depended on the fact that a consignment of 
8200 tiles stated to have been despatched between 17th May, 1962 to 
29th May, 1962 from Delhi to Pahalgam had arrived at Pahalgam and 
which nct having been accepted and paid for by the Divisional Engiucer 
was avaiable for this replacement. It is true that a bill for this lot of 


8200 tiles was forwarded to the Divisional Engineer on 29th May, 1962, 
but the same is found to have been refused to be paid for the reason 


“that the tiles were not in stock”. If the words “not in stock” were 
given their ordinary meaning—and these were the words used by the 
partner Wisvanath in Document 4 already referred to explain the reason 
why the bill for the price of the $200 tiles had been refused payment 
by the Divisional Engineer, +t was admitted that this would negative 
the theory that the tiles arrived at Pahalgam and were available there. 
Mr. Rai, however, submitted that the reason assigned for refusing to 
pay was either incorrect, or had been ineptly expresse:!, but that in 
fact the tiles were at Pahalgam and that out of this lot of 8200 tiles which 
remained with the firm at Pahalgam, the 1500 tiles had been replaced and 
that it was after the replacement that the final bill of the firm was paid. 
T do not see any ambiguity in the words used in stating the reasons for 


‘the rejection of this bill. In Document 4 Wisvanath partner of Nitcos 


‘says that the refusal to pay for the 8200 tiles was on the ground that they 
were missing from the Tourist Centre. I do not find any demand being 


amade for this lot of tiles. Besides it does not appear that Nitcos had 


——— 
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any store or depot at Pahalgam, ard therefore it Hooks as if the tiles. 
might have been taken to Srinagar for use there. If the story as regards. 
the availability of this $200 tiles were rejected, Mr. Rai conceded that 
the story of replacement must also fall to the ground. 


t of this case of replacement, however, learned 


counsel relied strongly on paragraphs 11 and 13 of the affidavit of Abdul 
Salam, Divisional Ease filed on behalf of the Government. In 
the earlier paragraph he had stated, “That as the 1500 tiles had already 
been delivered at Bakshi Ghulam Mohd.’s residence, 1 also consented 
to acknowledge the whole lot of 4800 numbers cf tiles with the under- 
standing that the firm wil] make this deficiency good later” and in the 
Jatter— “1 paid him only for the actual work done by the firm in the 
Tourist Centre building at Pahalgam according to actual_measurement.’” 


18.27. In suppor 


18.28. I am unable to accept the defence that 1500 tiles were 
replaced. In the first place Mr. Salam, the Divisional Engineer, does 
not categorically say they were replaced, and I might add that I would 
not have been prepared to believe him even if he had said so in the face 
of their being no tiles available for replacement. This officer, who 
I understand is still in service, had on his own admission passed for 
payment by Government of the bill No. 1805 dated 15th February, 1962 
for the 4800 tiles even though he knew that 1500 of them had been deli- 
vered at Bashir’s place. This payment had been made on#29th March, 
1962, and according to him, it had been made on the assurance of re- 
placement which had not been carzied out up to the latter date. [ 
could not naturally place any reliance on his statements. Again the 
final bill is only for the laying charges, the tiles having been paid for 
separately, so that there is no question of the value of these tiles having. 
got adjusted when the final bill was paid. 


_ 18.29. Learned counsel Mr. Rai imaliy urged that as the charge 
against his client was in the nature of a crime, it was for the Government 
to positively prove that there was no replacement o: these tiles. I do 
not agrce that I am trying a criminal charge, and therefore the quantuin. 
of proof Suggested has no relevance, but 1 must say that with all the 
ecaments in relation to the stocks at each point of their work in their 
hands, it would have been possible for the firm to establish their case,. 
if their story of replacement Were true. Besides, I must add that the 
version learned counsel submitted at the heating on 9th November, 1966, 


that the supply was made because the firm were told that the building of 


Bashir Ahmed at Pahalgam was th i i 

shir Al t Pahals e official reside f the Prime 
Must is wholly inconsistent with the theory that eons palled on. 
to replace them at the Tourist Centre and that they didso. 


18-30. If the tiles were not replaced, as I find they were not, 


it would follow that Bashir Ahmed has benefited a 


Government who paid for these tiles, spe expense, of the 


18-31. This apart, even assuming that the tiles were replaced,. 


the fact remains that a present was made to Bashi i 

4 Wi Bashir Ah 
charges and of the tiles, the position regarding ‘iin Git) woutd une 
to tha: of items (i) and (ii). It was this aspect on which I particularly. 


| 








T 383 j 


desired Mr. Rai to address me on the 23rd November. In variation ol 
the pesition takun up by him on the 9th November, Icarned counsel 
abandoned the case that these 1600 and 3000 tiles and their laying 
sharges Were intended to be paid for, and frankly, conceded before me 
that'on the other hand the tiles and Jaying charges were intended to be 
‘a present to Bashir Ahmed, that it was, as he put it a case of “due” and 
not “undue” favour shown to him, in order that. his father, viz. the 
respondent might be sympathetic towards the firm in the matter of 
the contracts which they were fulfilling for the Governmeat at the Secre- 
tariat and elsewhere. He adaed that his cl'eits were businessmen, and 


so they considered that this would help them to work “smoothly”’ in 


their dealings with the Government. I cannot, however, agree that the 
favour shown was “due” or was proper even from a businessman’s 
point of view. | should add that neither the respondent nor Baskir 
Ahmed cared to appear to put any questions to the Nitcos partner who 
was present before me and on whose instructions his counsel Mr. Rai, 
rade. the submissions | have referred to. 


18.32. Apart, therefore, from the documentary evidence placed 
before me by Government, it has now been proved to the hilt by the 
admission. of Nitcos, that undue favour was shown to Bashir Ahmed 
in the matter of the three items set out in Allegation: 15(a), the total 
value of which comes.to Rs. 10,365.26 as per the books of Nitcos. So 
far as the firm itseif was concerned, this favour was admittedly for and 
could only have been for the purpose of being in the good books of the 


respondent—in his capacity as the Prime Minister. 


18.33. But this by itself is not sufficient to hold the charge 
proved against the respondent because the question has yet to be con- 
sidered as to whether the cfficial position of the respondent was exploited 
with: his consent, knowledge and connivance. since it was not suggested 
that these supplies etc. were made on his direction or at his instance. 


18.34, The respondent in his 1eply states that— 


(1) he. had no knowledge of the bill-for the tiles covered by 
“Allegation 15(a)(1) or that the other items were not raid 
for ; : 


(2). he shewed no favours to the firm, so. that there was no 
question of their showing him or his son or relations 
any favours ; and 


(3) the. real state of affairs regarding the tiles etc. had been 


explained by nis son in his reply, which he adopted. 


Taking up the last of the points first, I have already considered and 
discussed the reply of Bashir Ahmed and have given reasons why | am 
unable to accept the same. In view of this. the “real state of affairs” 
must be held to be that the tiles were supplied and service recdered 
without any intention on the one side to demand payment, and on the 
ether to make payment. mae 
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' 48.35. The second point urged was that he pela favouys 
to Nitco and so they were not likely to show his son any oe 7 favour, 
There might be two answers to this : (a) If the statement : itcos at 
the hearing on 23rd November, 1966 be taken . correc A hey made 
this present in order to be on the right side of the respondent, and in 
order not to have trouble from him, in performing the Spaiapts they 
had undertaken. (b) I have already made extracts from the File T.34 
of the Divisional Engineer Anantnag from which it is seen that the 
construction of the Tourist Centre at Pahalgam was commenced in 
advance of forinal Government sanction on the verbal orders of the 
Prime Ministcr, and that though the original specification provided Only 
for cement flooring and the administrative sanction dated 7th May, 
1962 covered that alone, tiles were supplied as early as February 1962 
for the mosaic flooring. Nitcos who had done work at Bashir’s house 
at Gandhinagar at Jammu, had been entrusted with every work by 
Government where flooring tiles work was involved. { am far from 
saying that this is “tundue favour’, shown to the firm, as they might have 
been selected for their competency and efficiency, but these contracts 
did mean profit to the firm, and so their selection was a matter of 
advantage to-them. 


18.36. The point that remains is, regarding the respondent being 
unaware of the supply etc. of the tiles or of the bills and of whether the 
bills were paid or not.. It is to this aspect that learned counsel for Go- 
vernment devoted most attention with a view to pointing out that though 
there was no direct proof that the respondent knew (a) that the tiles 
were supplied or laid, and (b) that these were not paid for, the irresistable 
inference from admitted facts was that he must have been ‘aware. As 
regards this, the case as regards the supply to Fairdeal Motors at Srinagar 
stands on a different footing from that to the work at the Pahalga m 
house. 

18.37. As regards the supply of 1600 and 3000 tiles covered by 
items (i) and (ii) to Fairdeal Motors and the laying of them there, Mr, 
Khanna urged that the Tespondent had taken great interest in Bashir 
Ahmed and in his business of Fairdeal Motors which he started as sole 
proprietor on and from Ist January, 1961, that the respondent was 
Present at the foundation laying ceremony of the building on 11th 
January, 1961 in order to bless the venture, and had made a token con- 
tribution of Rs. 111 with his blessings to his son’s firm on that occasion. 
The sum of Rs. Ilf was evidently handed ty the respondent by con- 
tractor Abdul Ghani Bhat (vide entry item 77 at page 4 of Document 11 
in Allegation 14—being extracts from the diaries of Abd ul Ghani Bhat) 
who paid it to Bashir and is found entered at page | of Ledger of Fair- 
deals for 1961. But the tiles were not there then, for what I have to: be 
Satisfied about is as tegards the Tespondent’s Presence in the premises 


vernment which showed that the Tespondent i isiti 

; AS was frequently visitin 
the Fairdeal building when under Construction, that if he weit there ie 
should have seen that the flooring had the same kind and design of tiles 
as at the Secretariat which Nitccs were doing—the design and shades 
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came to be used, and on enquiry he would have learnt that Nitcos had 
supplied the tiles and that they had not been paid for. That the res- 
pondent was present at the Fairdeal building on 11th January, 1961 
when the foundation store was laid is proved by documentary evidence 
put his presence there later rests wholly on statements in affidavits on 
which I am unable to act in the absence of the deponents being called 
for examination. If then there is no evidence of the respondent 


~ having been to the Fairdeal Motors building either at the time of the 
- flooring or later, the suggestions and inferences made on the basis. of 


which knowledge is attributed to him, must be ‘rejected. I must, there- 


~ gore, hold that it is not established that the respondent had knowledge 


of the undue favour shown by Nitcos to Bashir Ahmed regarding items 
(i) and (ii). 


18.38. The case as regards the Pahalgam house stands on a 
different footing. The respondent admits his presence at the Pahalgam 
house at the relevant time (vide paragraph 18) of the respondent’s reply 
to Allegation 6). In the summer of 1962, he admits-he was there, and it 
was at that time that the Prime Minister of India, Pandit Jawaharlal 
Nehru spent two weeks there. Abdul Ghani Bhat was the contractor 
in charge, and the tiles having been delivered there in February 1962, 
were laid sometime later and we have Nitcos’ bill for laying dated 
31st August, 1962. We have entries in the diary of Abdul Ghani Bhat— 


items 321 dated 30th May, 1962, 323 dated 11th June, 1962, 324 dated 


16th June, 1962, 329 dated 2nd July, 1962, 330 dated 3rd July, 1962, 
341 dated 12th August, 1962 (vide document 11 in Allegation 14) which 
prove the presence of the respondent at the house at Pahalgam during 
the relevant time. The colour and design of the tiles used at the 
Pahalgam house were identical with that in the Tourist Reception 
Centre—Design No. 23A and as the respondent is seen from the docu- 
ments to have taken a hand in selecting these, he must, therefore, have 
known that these came from the same stock as that from which the 
Tourist Centre was supplied. We have next the fact that these tiles were 
with the knowledge of the Engineering officials in charge of the work 
at the Tourist Reception Centre diverted to this building though they 
were paid for by the Government. These officers would not, and even 
as learned counsel put it, dare not have done this unless they were certain 
that they would nat be taken to task for thus playing with the public 
property. They could have this certainty only if they knew that the 
respondent being aware of it would protect them, as it cannot be suggested 
that Bashir Ahmed by himself could have afforded them the protection” 
needed.. In this state of facts, I consider the suggestion well-founded 
that the respondent knew that Nitcos supplied these tiles, and as he him- 


. self was occupying the house, Tam also prepared to accept the submission 
that he knew the circumstances in which the supply was made viz. that 


they were not to be paid for, as the payment for them had already been 
made by Government. 


18.39, The result, therefore, is that while T hold that undue 
favour has been shown by Nitcos to Bakshi Bashir Ahmed by supplying 
him free all the three items listed in Allegation 15(a), the respondent is 
proved to have kncwledge only of the last item, viz. the 1500 tiles and the 
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>st of their laying covered by their bill for Rs. 696.7 (vide Document 
= ae 5 ae ‘of the exploitation of the respondent $ position With 
his knowledge or consent, my finding is that his son obtained pecuniary 
advantage to the extent of Rs. 1676.12 (Rs. 979.36 value of 1500 tiles 4- 


Rs. 696.76 laying: charges) 


18.40. T have next to take up the allegation contained in. item 
15(b). It purports to charge the respondent with showing undue favour 
to Nitcos in that he managed to give them the contract for flooring: 
the Regional Engineering College hostel with their tiles, though such 
flooring was not.in the originally approved.plan. A mass of documents 
have been filed in order to establish (a) that the original estimates on 
the basis of which the construction of the Hostel was proceeding made 
provisions only for cement flooring, and _() -that the Proposal for 
Nitco tile flooring, with the contract for laying the flooring being given 
to Nitcos was brought in at the instance of the respondent. It was not 
suggested that the rates which the Nitcos were Permitted to charge for 
this work were different in any way from those at which they had: been: 
paid for their other work, e.g. at’ the Secretariat, but: the charge was: 
said to be that the work was given to them without tenders being called 
for, and that there was a departure from the original estimates: involving 
heavy payments to the flooring contractor. If one read allegation 15(b) 
as notified. no connection is recited there as existing between the undue 
favour stated to have been shown to the respondent’s son by Nitco 
which is the subject-matter of Allegation 15(a) and the favour to the 
Nitco in Allegation 15(b), 


18.41. I, therefore, enquired of Mr. Khanna on what basis he 
could tack on the charge in Allegation 15(a) and argue that the one in 
Allegation 15(a) was in the nature of a quid pro quo for the former. His 
answer was that the notification had not been happily framed but that 
this had been brought out in the Statement of case. He also: relied on: 
the note at the end of Schedule II as supporting him. 


18.42. No doubt, the note at the end of Schedule HH has to be read 
Into every allegation, but this does not help the Government because, 
by the abuse of power alleged in 15(b) there was no exploitation of the 
respondent’s position by any member of the family, or relation or other 
person. In fact here it is a case, if the charg: is true, not of exploitation 
of him, but of his Personal action tp benefit a stranger, 


18.43. No doubt in the statement of 1 it i i 
peeliase of the undue favour showa to Bashir Miner te eer 
s. 10,000 odd, the respondent “accommodated” Nitcos by giving 


18.44, There is oro further and 
f ( .©ven more fundament 
why T consider that I should not enquire into the charge eee ai 


15(b). On the terms of the notification 
. & Ncation, IT am des SI 
questions and the 38 allegations listed in the Second Schade sn sete 


corsidered only for the purpose of answering the second question 





oa 
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That-questicn it may be recalled is as to the ‘assets, pecuniary rosouress 
or advantages OT other benefits’ by the respondent, members of chis family 
and relatives 10 parts A & B of Schedule I, by the abuse’of his power OF 
exploitation of his position with his knowledge” etc. As in-the case of 
the allegation 1n 15(b) the pecuniary advantage, if any, accrued to Nitcos,- 
that is not germane to the answer to question (2) to which alone the 
allegations in Schedule II are relevant, unless it was a quid pro quo to the 
charge in Allegation 15(a), and T have held that it cannot be so 
read. I, therefore, do not consider it necessary: to consider the charge 
in 15(b) or record any: finding thereon. 


19.1. The last of the allegations in the second category is Allega- 
tion 32 which is concerned with a charge; that® cn thet respendent’s 
direction electrical wiring was provided for the house of Bekchi Bashir 
Ahmed at Cheshmashahi and for his-own:at Ishbar at Government cost 
contrary to the rules. 


19.2. Rule 10 of the Electricity Rules, Svt- 1995 made under 
the Jammu and Kashmir Electricity Act 1991 and-which continues to be 
in force by virtue of Section 56 of the: present Electricity Act 1997 reads : 


“The Department shall provide free of cost to a consumer 
service line not exceeding 100 feet in length from the nearest 
distribution line pole to the consumer’s premises. The 
cost of service line required in excess of 100 feet either within 
or outside the consumer's premises shall be borne by the 
consumer himself.” 


The case of the Government is that this rule was violated and that jn res- 
pect of two buildings, one belonging to the respondent ard the other to 
his son Bakshi Bashir Ahmed, electric lines were extended at the cost ¢ 

the State and that’ by reason thereof the® respondent ard his son benefited 
to the extent of Rs: 13,561 and the further allegaticn. is that this 
extension of line’and the debit of its cost to the State was effected by the 
abuse of the official position of the respondent. The allegaticn in 
respéct of this'charge is that numbered 39: which reads : 


“ty the year 1962, Bakshi Ghulam Mohammad by abusing his 
official position obtained pecuniary benefit for himself and 
his son to the extent of Rs. 13,561 inasmuch as he got 

electric lines, extended to his house at Ishbar and his 
daughter-in-law’s house at Chashma Shahi and got expendi- 
ture debited to the grant of Electrical Department although, 
in fact, he and his daughter-in-law were required to pay 
thig amoust.” 


The sum of Rs. 13,561 referred to in the charge is the total cf the ccst 
incurred in the extension of lines to the two houses—Rs. 4,561 to the cre 
belonging to the respondent himself at Ishbar and Rs. 9,000 tothe other 
at, Chashmashahi belonging to his son, 


- 
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19.3. The extension in both cases was of a three-phase 4 Wire 
line and there is no dispute that such a type of electric connecticn and 
wiring has been provided for both the houses, as also that the Cost of 
such extension—the amount again not being in dispute—was borne by 
the Government. The points in controversy are — 


(1) Whether these extensicns were cflectcd atthe time menticned 
in’ the statement of the case and asserted Ly Cercnents cf 
affidavits filed in support of the Govcrnmcnt case. cr whether 
the’ connections were ‘and this is the case of the responccnt, 
part of a general scheme cf cxtensicn of electric 
connections in the particular localities ccncerncd, with the 
result that the benefit derived by the respondent in the 6ne 

" ease and by his son in the other, were meraly incidental to 
such a general scheme for which, therefore, there was no 
obligation upon them to pay and the cost was, therefcie, 
rightly debited to Government. 





(2) Secondly, whether these extensicns were carricd cut at tke 
instance of or on the direction of the respondent and 
whether similarly the cost was directed to be borne by the 
Government by the respondent himeelf. o 


19.4, As the two buildings have to be considered separately, 
1 shall first take up the extensicn cf tke lire to the respercent’s Icvse 
at Ishbar. The case of the Government as regards the cxtensicn cf the 


electric line to this building is to be found j nk 1 citha eee 
ment of the case where eee a n paregrap ef tke 


“In the month of August 1963 Baksh} Ghulam Mokd....scnt 
for Shri Abdul Hamid, Executive Engineer, Maintenence 
Division Srinagar to his official residence at Srinagar and 
told him that three phase electric line be extended to his 
Private house at Ishbar (Guptganga) Srinagar, which wes 
under construction, and that this should be complied with 
Immediately. He further told: the Executive Enginccr 


to debit the expenditu j 
re to th trical 
epartment.” . € grants of the Electr 





of t i 
pra eee ene and as he has not been called as a witness, I do not 
€ any notice of it. I shal] Proceed on the basis merely 


of the documents filed i 
S Nn support of th i 
Case as set out is esfablitieae: 3 ee Pow far. thes 


19 5, Before Ow doi it i ry an = 

. > ever, doing SO, 1t Is necessa i 4 
) h Vv 1 and indeed ‘t e- 
Wo’ ld be convenjent to State the defence of the respondent in regal 4 


— £389. 1: 


to this part of the charge. ‘The first point raised in the reply is that there 
was no house, nor even ‘‘a house under constructicn’’, at lshbar in August 
1963 and," therefore, the whole story of the respcncent directing the 
Engineer. to extend the line to the “house” is false. The whole ot this 
“defence is based upon the circumstance that the sale deed under which 
Ae respondent purchased the Ishbar property is dated 19th August, 
1963 and according to the respondent if he purchased the house on the 
19th August, 1963 there could have been no constructions in that month 
to justify an electrical connection there being laid. But the-date of the 
sale deed by no means negatives the respondent shaving entered into 
possession of the property pending the execution of the document and the 
completion of the sale. The diary of Abdul Ghani Bhat (No. 393 
dated 18-8-1963) shows that this contractor who was commissioned to 
build this house (vide Allegation !4) entered upon the property and star- 
ted gathering materials therein as early as 18th August, 1963, the total 
value of the materials then purchased and store amounting to Rs. 1690. 
These materials are referred to as having, been purchased for the 
“Shalimar” house of the Prime Minister. It is, obvious that this, is tbe 
house at Ishbar with which the allegation now under discussion-is concern- 
ed. There are similar items enterd in these diaries of expenditure in- 
curred by the contractor in respect of labour charges, or for price of 
materials etc. on 20th, 21st and 23rd August, 1963. Jn this connection it 
might not be out of place to mention that the sale deed dated 19th August, 
1963 was executed on behalf -of the vendors Devindra and Virandra 
by. their power of attorney agent Pran Nath Kapoor under a power dated 
7th August, 1963 and registered with the Sub-Registrar on 8th August, 
1963, This would show that as early as the beginning of August the nego- 
tiations had been concluded for effecting the purchase of this property. 


_ So far as the work in connection with the extension of electric lines are 


concerned, they seem to have been taken on hand on 17th August, 1963. 
I shall be referring to the documents presently - and had been completed 
by the 25th of the same month. I do not, therefore, see any ground 
for rejecting the Government’s case for the reason that the sale deed for the 
plot is dated 19th August, 1963. Nor do I see any point in the conten- 
tions raised in- the reply that as the construction of the house started in 
October 1963, the wires could not have been brought in at any earlier 
date. Ido not consider it needs any argument to disprove this. Besides, 
the. theory that because there was no house in 1963, work could not have 
been done for bringing the lines.near the house, is wholly inconsistent 


with the’ respondent’s defence that the laying of the lines was part of the 
Rural Electrification Scheme which according to him was completed 


in 1961 and at that time the plot which he purchased was a piece of agri- 
cultural land and there was no point at the line stopping just, opposite 
his housee. 


_ 19.6. The next point raised by the respondent is that the 3 phase 
wire connection which now exists on the road leading to his property, 
really existed long prior to his purchase of the property and that the same 
was part of the scheme for the “‘rural electrification scheme’? of the Kashmir 
Province and that he had nothing to do with the bringing of the line 
from the transformer along the road to the front of his house. In support 
ef this case he relies on the circumstance that the electric lines eppescit 
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his house do not end there but there are connections beyond and this accord. 
ie to him shows that the extension was not intended for his house alone 
but that it.was meant to feed the houses in the entire = nearby. :Iy 
support, he refers to the extension of the dice qunes rom an.electrica] 
pole opposite his house to the house of Pal. Gupta and, he, therefore, 
submits. that the. wires were meant to feed the entire village. cf Ishbay. 
and in an, annexure, to. his reply the respondent specifies six houses cn the 
right-hand side as one passes from Srinagar and to three houses. cn. the 
‘left-hand. side as.those which are; fed from the.same electric line as that 


which carries.energy to his house. 


19.7. In.more than one place in his reply the respondent invited 
the Commission to have a local inspection of the property and -cf. the 
electrical wiring .as.it now exists in order to have a correct idea. of the 
locality,. as. well as to.appreciate the correctness of the. defence. I accor- 
dingly made.a local inspection of this property and Bakhshi 
Ghulam Mohd. who was present at his house at Ishbar received .me 
and took me-round: the- places which he desired me to note. 


19,8. In connection with this allegaticn the Government have 
filed a plan marked as Document 2 in this allegaticn showing the .cxten- 
sion of the three phase four wire line to the respondent’s house at Iskbar. 
I checked up this plan with what,I found at the Iccality and found that it 
was correct. The -respondent’s house is to the west of the road leading 
from Srinagar. to Nishat. About two furlcngs or so. before one reaches 
the,.gate of the respondent’s house, a little to the east, we have a. trans- 
former fixed on poles. It is from there that eneigy is . tapped . for 
electrifying this area. Straight from that sub-station which. is called 
the: Guptganga Sub-station, to the north i.e. parallel to the read, thae 
is.a.single phase, twe wire line. 


_ 19,9. From its appearance it locked as if that.was the crigical 
electric line which supplied electricity. to that area. Just at right-angles 
to that line of supply and going towards the west and meeting the acad, 
is a three phase four.wire line. These wires were. carried cn two poles 
until they reach the road, which they did on its west-end side, .and then 
on 12 other poles are carried in. a straight line to the north towards the 
respondent's house. As the line is taken to the. north, energy is tapped 
at two points in order to. provide connection to two houses which are 
only. ones before reaching the respondent’s house. We have three more 
poles from the road Opposite the respondent’s house until we reach the 
main residential portion. Just opposite the house at the last pole to the 
north, energy is tapped for taking it to Pal Gupta’s house referred to by 

the respondent as also to the Children’ ‘Home. The respondent pointed 


_gonally across the road to Gupta’s house. Ttshould, however, be pointed 
out, that both these extensions. are of a single phase oe ‘ike and 
not of the three phase four wire system as is the case with the supply to the 
respondent. ; ™ 
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19,10. The respondent is no doubt right in stating that 
Guptganga, was electrified under the Rural Electrification Scheme. 
In fact chis is admitted by the Government and that scheme 
are completed in 1959, but what we are now concerned with 
-is the origin of the three phase four wire system tapping energy 
at the Guptganga sub-station and ending so far as that system 
is concerned just opposite the respondent’s house. So far as 
the Rural Electrification Scheme is concerned, it was, as already 
stated, a single phase two wire Jine and that still exists as 
could be seen from the lines which take off from the sub-station. 
There are some houses intermediate which also appear to draw 
their requirement of energy from this line. But what the res- 
pondent relies on are really two matters— 


(1) That the three-phase line provides current for a 
couple of houses on the western side of the main road; and 


(2) that there is a diversion from opposite his house to 
the Children Home and. to the house of Gupta. 


Now in relation to this, the case of the Government is that 
the Children Home authorities were complaining that as they 
were at the fag end of the supply. system, they were not 
having proper lighting because of low voltage and also that 
it was very often incerrupted When a three phase line was 
taken to the respondent's house, advantage was taken of its 
existence to remedy the inconveniences felt by the Children 
Home -authorities and that from the three-phase line so near and 
just opposits to the Children Home a single phase two wire 
line was taken to the Children Home and from there to the premises 
of Mr. D. N. Gupta. In regard to the houses of Rehman Bhat 
and Dewan Estate, two other houses referred to by the 
respondent it was stated that they had a single phase two 
wire line under the Rural Electrification Scheme but that asa 
three phase four wire line was being put uP for the benefit 
of the respondent, here again advantage was takea of this 
circumstance to draw current from this line as it was nearer 
and more convenieut for feeding these two houses. The point 
made by the Government that but for the extension of the 
line of the system described earlier to the respondent's house 
the other houses would not have derived any benefit and that 
it was not part of the Rural Electrification Scheme is, Icon- 
sider, made Out. Besides the theory that this extension was 
part of the Rural Electrification Scheme appears to be absurd 
because this extension merely provided a three phase four 
wire line just up to the respondent's house where it stopped. 


19.11. Atthe time of my inspection, the respondent 
particularly drew my attention to the circumstance that there 
was no motor pump on the premises and in this connection 
pointed out that just on the lawn on the eas’ of his resi- 
dential building there was a duck pond which was fed by a 
natural spring which yielded sufficient water to overflow from 
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through a Hine e the seal field at 
3 the house. The point that he sought to make 
three phase four wire line supply system Sr pel for 
working a pump set run by motor, was not aa oo - that 
if this was so the whole vase of the poyenroent mau, ail. I do not 
however, agree that this result follows. E pi me well 
be thac at the time when the respondent desire the line to 
be put up he had in mind the idea of running a motor and 
that he found no need for it later or it might be that having 
regard to the type of the supply line directed to be erected 
the officers of the Electricity Department were under the 
impression that he intented to operate a motor. But in any 
event, if the three phase four wire line was brought from the 
sub-station right up to his house and that is a fact which 
is beyond dispute, it matters not whether it was brought for 
the purpose of workirg a pump merely in order to provide 
an uninterrupted supply for domestic needs in which there 
would be no drop in voltage. 


the pond which was led 


19.12. The next question that arises is, was this extension 
of the line made at the respondent’s direction. As I have al- 
ready stated, J am not taking any notice of the statements 
in the affidavits of Mr. Akhtar Murtaza, Assistant Electrical 
Engineer and others, that he did so. There are two documents 
in regard to which nothing by way of explanation has been 
stated by the respondent which by their contents would es- 
tablish the case of the Government. They are NDocuments 17 
and 18. Document !7 is the muster roll maintained by Mr. 
Akhtar Murtaza, Assistant Electrical Engineer for the month 
of July-August 1963. The reverse of the muster roll contains 
the details of the allocation of the labour for the month. Item 
No. 9 of the works done then reads — 


“Estimate for Rs. 456l/- for extending LT branch line 
at Nishat by debit to Government for 1963-64.” 


Between 17th August. 1963 to 25th August, 1963 it shows 
that labour charges incurred were Rs 389,25. There is a note 


Pyne ae under the healing ‘net progress of the work. This 


“Levelling of LT conductors and replacing of broken X 
ae were made. Separate Citcuit of Hazratbal was 
. en by extending LT line from sitation. Another 
breach ae ee ae extended at Nishat as wer 
Yaers 0 € Howble Frime inister .. 
Cen anes rime’ Minister.... 


And it is signed by the Assist i i 
. . t : 
Document No. 18 which is a Move cnte at Sean ee 


tains the record for July-August 1963. ° O i 
. ° Se * 
there is a reproduction of the note ie eee ee ee 


oe ae 
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Document No. 17 and which reads— 


“Q estimate of Rs.4561]- re: 
extension of LT line at Nishat as per orders of the | 
(Hon'ble Prime Minister 389.25 labour charges” | 
(underlining mine ). 


The “work done” estimate for extending this three phase 
four wire LT branch line is to be found in Document 
7 which is a file of sanctioned estimates. Page 402 of this record 
contains the estimate for extending the three-phase four wire 
LT branch line for supplying power to Ishbar village at Nishat. 
It gives a ‘detailed account of the items of materials taken 
out of stores as well as labour charges and atrives at the 
total of Rs.4561/- and is signed by the Assistant Electrical 
Engineer. At the end of this account is a note under the 
heading ‘report’ and this reads— 


“This estimate amounting to Rs. 4561/- has been framed 

to cover the cost of extending 3 phase 4 wire LT 
enamel line from Guptganga_ to Ishbar Village for 
supplying powet to that locality as per SE’s verbal 
instructions. The charges are debitable to extension 
Branch for 196364.” 


Document 20 is the indent of the materials used and al 
of the materials consumed. Document 22is the stock abstract 
book and it confirms the correctness of Documents 20 and al. 
As regards documents 20 to 22, 1 feel bound to state that 
they show that the poles carrying the wires inside the 
compound—there are three such—have evidently been provided 
by the respondent himself and at his own cost, as the number 
of poles taken out of the stores for the work is only 12 which 
corresponds to the number found on the Srinagar Nishat Road. 


19.13: Now the points to be noticed about these docurents 
17 to 22 are these: 


(1) That this extension was carried out under the orders 
of the respondent in 1963. It may be noticed that the genuineness or 
correctness of documents 17 and 18 whose true copies respondent 
had before him when he filed his reply and which contain the 


reference to his orders, has not been questioned. 





\. (2) Though as the respondent correctly states, the Rural 
s) Electrification Scheme so far as Ishbar or Guptganga was 
concerned, did take place in 1959, this three phase four wire 
system of supply was not part of that scheme, The original 
system was of single phass with two wites. 


(3) That the three phase four wire line ends at the 
respondent's house though undoubtedly the pole just 
opposite his house has been tapped for extension of 





—————— 
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a single phase two wire line to the Children Home 
and to Gupta’s house further to the north. This 
last in my opinion, does not alter the situation or 
lessen the gravity of the charge made against him 


by Government. 


19.14 In the circumstances, the only conclusion that 
is possible for me to come to is that as stated in Documents 
17 and 18, the low tension chree phase four wire  svstem 
was taken from the sub-station right up to the respondent's 
house only on his direction and that it was not part of any 
general scheme for Rural Electrification. Indeed this is wholly 
inconsistent with the manner in which the debit is made, 
namely to Extension Grant for 1963-64 and not tothe Rural 
Electrification Scheme as contended by the respondent. On the 
basis of these established facts, I have no hesitation in 
recording the finding that the charge contained in the allega- 
tion is proved and the respondent has unfairly benefited 
himself to the extent ot Rs. 456l/- contrary to the terms 
of Rule 10 of the Electricity Rules, Sve. 1995. 


19.15 I shall now proceed to consider the charge as 
regards the electrical connection to the Chashmashshi house 
belonging to hisson. The case of the Government as regards 
this portion of the allegation is to be found in the opening 
paragraphs of the statement of the case- Briefly stated, this 
is as follows: Complaints were received in May 1962 regarding 
the low voltage on the line on Boulevard road feeding the 
Mercury Vapour lamps. In order to remedy this defect, a conne- 
ction was provided by underground cables to the Mercury 
Vapour lamps from the Chashmashahi crossing sub-station. This 
work was taken on hand in the first week of June 1962 and 
was completed within two days, When this work was in pro- 
gress, the respondent happened to go there, and desired the 
Electrical Engineer who was there on the spot, to provide a 
three phase four wire line te the Chashmashahi house owned 
by his son, then under construction with a further direction that 
the expenditure be debited to the Electrical Depattment. Hav- 
na received this direction, the Electrical Engineer communica- 
eae onder 2 the respondent to the Assistant Engineer and 

1 é Baging extra labour and obtaining extra 
material, the lines were extended to the house and the work 
soracleted by the end of June 1962, The cost of this work was 
ebited to the Electrical Department under the heading ‘‘Im- 


19.16. That a three phase { i i 
the Chashmashahi cross aibeechote we ees akon a: “Bale 
Bashir Ahmed is not in dispute, Nor is it disputed that the 
cost of this came to Rs. 9.000/, nor again that this was not 
paid by Bakshi Bashir Ahmed but was debited to the Elec- 
trical Department. In answer to this allegation the 


— 
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respondent after denying the direction by him set out earlier 
makes these points: 


(1) That there was no house or house under construc- | 
tion in June 1962 as stated by Government. In support of this 
contention he refers to the fact that the property on which the 
house was constructed was purchased from Maharani Yashoraj 
Lakshmi, wife of Dr. Karan Singh only on 27th June, 1962, 
though he admits that ia the sale deed as well as the gift deed 
of the same date in favour of Shama Mir, respondent’s daughter 
there 1s 4 recital that possession of the land had already been 
given to the transferees in the yeat 1961. Reliance is however 
placed on the absence of any recital in eithe: the sale deed or 
the gift deed, of any house or any construction on the land and 
from this the inference is sought to be drawn that there was no 
basis for the case of the Government that there was @ house 
which needed electrical connection in June 1962. This, however, 
in my opinion is of little significance because it is admitted 
(vide paragraph 13 of the respondent's statement) that the elec- 
tric lines were extended to this property, an 


' (2) The more serious point which requires careful consi~ 
deration is that this extension of the line across the property 
of Bashir AAmed was as part of a Government scheme to elec- 
trify Nandpora and certain other villages on the other side of 
the Lake. The existence of some poles still standing along the 
Boulevard Road from neat the gate of Bakshi Bashir Ahmed's 
house towards the side of the Lake Pavilion was relied om as 
supporting this version. 


19.17. The reply of the respondent is couched in language 
very unclear, because of its verbosity, but I understand the defence 
tobe that Government in pursuance of a scheme to electrify 
the village of Nandpora on the other side of the Dal Lake 
just opposite the Lake Pavilion, tapped power at the Chashmashahi 
cross sub-station and then took the wires right across the 
property covered by the sale and sift deeds of June ey 
then straight on to the eastern side of the Boulevard Road. 
The line was to branch off near the Lake Pavilion and some 
poles which even now exist on the Boulevard Road leading up 
to the Lake Pavilion, are the traces of the work done under 
that scheme which was later abandoned: The wiring in Bashir 
Ahmed’s property, however, was stated to have remained. 


19.18 Coming next to the reply of Bashir Ahmed to 
whom notice was given under Rule 6 (1) (a), after adopting 
the statement of the respondent he adds : 


“Assuming though not admitting that the electric lines 
were extended- solely. for the two houses under 
reference -:---- denies that the cost of the same ha 
to be borne by the respondent _..scee there are a 
number of instances where the electric lines were 
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extended from a sub-station to private houses at the 
Govt. cost.” 


and he has attached to his reply nine instances where according 
to him such connections were given to private individuals, the 
cost being borne by the Government. 


19.19 Before proceeding further, I might summarise the 
points that require to be considered and decided in respect of 


this part of the allegation: 


(1) Was the extension of the three phase four wire supply 
system which admittedly exists between the Chash- 
mashahi cross sub-station and the house of Bakhshi 
Bashir Ahmed at Chashmashahi, effected in June 1962 
and on the orders of the respondent as Stated by 
the Govt.? 


(2) Was this extension part of the Nandpora Electrifica- 
tion Scheme as contended by the respondent? 


(3) If it was not part of the Scheme, the circumstances 
in which the cost was debited to the Government 
and whether it was so dene on the orders of the 
respondent. 


I shall take these points in that order. 


19.20 First, whether the work was taken on hand at the 
end of June 1962 and completed then as stated by the Govern- 
Ment in their statement of the case: Here again I have to add 
that I am not referring to or even noticing the statements in 
the affidavits filed on behalf of the Government regarding the 
part played by the respondent in having the work started and 
the directions he is supposed to have given to the officers, 
since these officers have not been callea as witness and subjec- 
ted to CrOss-examination, I shall Proceed merely on the basis of 


Cc 
the documentary eviden e whose genuineness has not bee 


19.21 A Pole type sub-station js 
t h 
Boulevard Road to Chashmashahj. Froth. ne a aed 


phase four wire line has been ta 
ed 
mercury vapour lamps on the Bou td Rae eetics cu 


there is another tapping of a thr 
Bakshi Bashir _Aklmed. The a main bungalow belonging to 


: ; t ab 
house it turns into @ single ph ono >, furlongs from the 


tepeat that at the pole type sub-station 

as 
from what I have already stated, there are tape aia? es 
for the Boulevard Mercurry yapour Lamps and another for 
supplying current to Bashir Ahmed’s house 


” 
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19.22. In regard to this piece of property also there was 
a request in the respondent's reply that a local inspection by 
me would help to give a clearer picture of the case of both 
sides: AS both the Government at: well as the respondent 
dasired this local inspection, L did it on the same day on which 
‘T inspected the house at Ishbar. Here, as there, the = eepondeat 
was present on the spot and took me round and drew my 
attention to the following :-— ) 





(1) that there were no motor pumps in the place indica- 
ted as that where it existed in the sketch (Document 1); 
and 


(2) that the four wire line stopped at an inter- 

mediate point from the kouse, beyond which 

there was only a single phase two wire line to the 
Mali’s hut which could be used only for providing 
lights and not for running a motor. 

19.23; There was one point made by Bakshi Ghulam 
Mohammad that the absence of a motor pump at pole No. 
19 as indicated in the sketch (Document 1) which was given 
by the Govetnment as the reason for the necessity for a three 
pnase four wire supply line, negatived th2 Government's case- 
In answer it was pointed out on behalf of the Government 
that opposite pole No- 19 there were traces of a motor pump 
having existed, which it was suggested might have been te- 
moved, prior to my inspection. In support of this several 
photographs of motor pumps set up on wooden rafters were 
produced, with the suggestion that the explanation for 
the marks on the site was that ther’ had been a motor pump 
previously on site fixed on such rafters. I do not, however, 
consider that it would be proper to proceed on such vague 
and unsatisfactory material for reaching a finding that a motor 
pump existed on the spot and that it had been removed in 
order to put forward a defence. In the absence of anv direct 
evidence to establish that a motor pump existed on the spot, 
I consider it would be safe to proceed only on the footing 
that the place by the side of pole No 19 was in the same 
condition always and thac no motor pump existed on the spot- 


19:24. But this, however, does not necessarily lead to 
the rejection of the contention urged by the Government, be- 
cause even if a motor pump did not exist on the site in 1963, 
a supply system of the type now found on the propetty was 
necessary if a pump had to be installed at a later date- 
Besides, if as a fact a three phase supply system was deman- 
ded or given, even without there being a motor pump on the 
property, it would show that the existence oF non-existence 
of a motor pump would bz irrelevant for determining whether 
this type of supply was required by the owner or not. 


19:25. Now I turn to the documents which in my opinion 
conclusively establish that the lines were pur up between the 
end of May 1962 and the end of July of that year at a time 
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q mittedly even on the basis of the gift deed ang t 

Bin, ed by oe Maharani Sahiba, Bakshi Bashir Ahmeg = 

his sister were in possession of the property. Document No, 

3 is the muster roll for the period 26th May, (962 to 26th 

June, 1962. !tem 10 of the work done during the month 

according to the page relating to the allocation of labour reads: 

“Estimate 9968 02 for thickening the existing conductoy 

three phase four wire line for improving voltage to HT 
MV lamps at Boulevard”. 


The work is shown to have been done from the Ist June 
right up to 25th June, 1962 at a total cost as regards labour 
of Rs. 753.63 (vide Document 5 Measurement Book 143, page 
38), the head to be debited being Maintenance Grants 1962-63”, 
The muster roll for the next month is Document 4. In it this 
work is item No3 and it shows that work was done on 26th, 
27th, 28th, 2%ch June and on the Ist July and the total ex- 
penditure incurred in that behalf being Rs. 157-33 (vide 
Measurement Book No 143, page 46). Here again the 
expenditure is to be debited to “Maintenance Grants. The daily 
labour report (Document 7) of the relevant dates contirms the 
contents of these dozuments. Documents 8 and 12 are the work 
done” estimates which set out the materials indented for this 
work and which are dated 16th July. 1962 and 18th July, 1962 
and the work is described as “work done estimate foc improve- 
ment of voltage for HP MV lamps at Boulevard estimate 9968.02", 
Documents Qand 10 which are respectively the monthly consump- 
tion of divisional stores and the adjustment sheets in regard to 
this work, as well as Document 11 which is a stock abstract book 
which catries out the adjustments mentioned in Document 10, 
all bear out the items which were taken out of the divisional 
stores for completing this work and the description of this work 
as improvement to the high POwer mercury vapour lamps at 
Boulevard 1S given. The items of materials taken out and used 
gaet e werk are seen to correspond to what is now f1und on the 
Spot by way of poles etc In the Chashme Shahi house and they 
Jame as aed for improving the voltage of the mercury vapour 
eae a oulevard. By way ofillustration I might refer to 19 
ane soar pare and 4 light poles which are sow found on 
- ot which the first set carry the lines to beyond the 
residence and the ethers take th h i’ t 
1B Ge em tothe mali’s hut. Documen 
Is dated 7th July, 1962 a di i 
Blactrical Batic ce Ndis a letter from the Assistant 
Picloses see ork yee, Electrical Engineer, Srinagar. In it he 
rs wOtk done’ estimate in triplicate for “improve- 
Bree ee RES AOESEIE MY, lamps at Boulevard” for favour of 
ece i y 
one Ssary action. The work is Stated to have been taken 
n Aand as per verbal orders Document 14 ; ical 
Engi h : .  “Scument 14 is from the Electrica 
ngineer to the Superintending 2 
di ‘ § Engineer dated 27th July, 196 
sending uo ‘the work done” esti 2 : ae 
d all “ mate and requesting sanction 
and allotment of funds “to enabl ie oh : 
regu: p € regularisation of expenditure 
alrea pee on this account”. On the basis of these decu- 
ments on i 
ot entertain the Jeast doubt that the work was done 


here as a comparison of the materials indented for and used with 
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ee found on the spot clearly establishes that the indent was 
oe the urpose of putting UP the lines which are the subject of 
hat charge in th.s allegation. It is also clear that these lines 
were put UP ID 1962 between the Ist June and the Ist July, 1962 
at a time when Bakshi Bashir Ahmed was admittedly in pos- 


session of the property. 





49.26 What I might call the main part of the defence 
of Bakshi Ghulam Mohammad _is that the wires were taken, 
across this property from the Chashmashahi cross sub-station 
to the Lake Pavilion because it was the shortest route. 
Undoubtedly if that was a part of that scheme and was a- 
benefit which Bakshi Bashir Ahmed incidentally derived by the 
wires being taken across his property he would be justifie 
in claiming that the cost of the extension should be borne by 
the Government. 


19.27 The question I have, therefore, 0 consider is 
whether it was part of the Nandpora Scheme. Pausing here, 
it has to be pointed out that the villages across the 
Dal Lake beyond the Lake Pavilion have now been electri 
fied, the wires being taken not via the Lake Pavilion but {rom 
across the Nehru Park. If the respondent is_ right io his 
defence that there wa‘ @ scheme to electrify Pathi Badahar ~ 
or Nandpora in 1962 and that the wooden poles now foun 
on the Bou'evard Road from the Mali’s hut of Abdul Majid 
and across the road along the road leading to Lake Pavilion, 
were erected as part of that scheme, that would be @ com-— 
plete answer to the case set uP by the Government. I should 
here refer to a representation made to me by the respondent 
at the time of the local inspection. At that time the respon- 
dent pointed out to me an electric pole standing on the lan 
of Abdul Majid and stated that during the summer of 1965, 
some officers of the Police Department - trespassed upon the 
property wih a view to removing the pole an thus obliterate 
the evidence in support of his case that the supply to, the 
Chashmashahi house of his son was part of the Nandpora 
Scheme. 1 then told him that if the Poles would substantiate 
his case, there were enough poles on the foot path and one 
or two even on the road from the Boulevard t? the Lake 
Pagilion: put: that 1m Den wae replying on the attempt by the 
Government to obiliterate it as some proof of their guilty 
mind, he must file an affidavit in that respect before the com- 
mission and that I would not take any notice of his oral state- 
ment in that behalf. 1 understood him to say that he woul 
be filing affidavits of making statements of a formal nature 
before the Commission, but he refrained from doing so: 


19.28 Proceeding . 6° deal with the merits, [ have now 
to examine— 


(a) when the Pati Badahar oF Nandpora scheme was 
thought of and 
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-(b) the origin of the - woodén poles now found along’: 
the Boulevard Road. ; eae 


I directed the Government to: file before me the entire. 
files in relation to the Pati Badahar:scheme and | have examined: 
these files. The Pati Badahar scheme appears to have been . 
sanctioned for the first time in Marcn 1964 but no estimates 
were prepared with the result that the Superintending Engineer . 
Srinagar ‘wrote to the Executive Engineer on 12th May, 1964* 
calling for an explanation as to why this estimate was not 
prepared. This estimate was submitted on Ist June. 1964 
which included not merely this work but several other villages 
and an application was made for technical sanction. The total’ 
estimate for electrification of this area was ascertained as Rs.’ 
51,525 v0. This included the cost of both High Tension (appa- 
rently for the purpose of use of Industrial power) and Low ‘ 
Tension for lights, fans and light -machinery. For the High 
Tension line they were tou tap at the sub-station from which. , 
the line to Bashir Ahmad took off andthat line was to pass 
through Agricultural and other land to the east of Boulevard 
Road. Nine High Tension poles were, fixed at vatious places ~ 
on the Boulevard foot path for carrying these wires. But itis ¢ 
stated that as more poles could not be obtained, the proposal * 
was dropped and that the High Tension line was taken from 
the Nehru Park instead. The original estimate made a provi- ° 
sion for 26 poles, buc it is stated,that only nine were avail: 
able and that was the reason why the connection through the 
Lake Pavilion was dropped. In the file there is a note onthe . 
back of page 9 which reads: 


_ “There is a proposal for extension of high tension line,. 
putting up new sub-station and extension and improvement of 
L: T. lines at Pati-Bada Har. 


_, The work was started as per Ex-Engr's. instruction in | 
anticipation of sanction and approval of the estimates. L, T- - 
part of the work has been complete! as per proposal. H. T. 
work was taken up but was stopped after erection of a few ~ 
poles, as the change of Present proposed H. T. line alignment 
was not agreed by the ex-Executive Engineer. 


The Materials carried to site are lying on spot. Kindly . 
onus the matter with EE and obtain final orders. 

e materials are at site at risk as no proper store’~ 

arrangements are available at site pl.” “a 


This is in August 1964. Then on page 10 of the file ° 


there is acommunicaticn fro i i i 
I m the Assistant Ele neer 
to the Executive Engineer which reads : es sees) Eye 


"“,.++.- Originally H T tap and t¢t ae 
L T. 1 transformer station has 
a Provided in the estimate. The work of erection 
fe) - 1. tap was started and was (had) te be-suspended 


biaMid 
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for, want of poles. The H. T. poles are available now, 
but. the work could not be re-started as per your 
werbal orders. Orders are solicited if this work is 
to be. given up so that the material lying at site 
are returned to the stores.” 





: The final result is to be found in the next letter | 
* No, 962/RE dated 20th February, 1965 (page 11, of the file) 


“from the Assistant Electrical Engineer to the Executive Engineer. 
_He says: 


, 9 No. H.T- poles have been erected and the work 
ae remains suspended since long. The area has however? 
been electrified from the existing Sub-Station_ by 
extending L.T to a distance of above 2 miles- This, 
I think, is not feasible in view of the voltage drop 
and summer loads of the park and adjacent areas: 
As such it was previously proposed to electrify this 
area by extending R. T. and installing an independent 
Sub. Station: Instructions are therefore solicited: 
es. We are not concerned with what happened subsequently. 
‘but 1 have made these long extracts only for the purpose © 
showing that there is no substance iD the defence that the 
work done in June 1962 was part of the Nandpora of of Patt 
Bada. Har Scheme which really commenced in 1964. Besides. 
“we have an explanation from the official records as to the origin 
“of these nine poles which are found on the foot path of the 
e ~ Boulevard Road leading up to the Lake Pavilion The existence 
4 ~ of these poles therefore afford no support to the story put 


forward that they were erected in 1962 as part of the Nandpora 
or Pati Bada Har Scheme and that the scheme was abandone 
’ in 1962, the extension [to Bakshi Bashir Ahmed's house being 
“the only result of that scheme. 


19.29 There is another circumstance which in my opinion, 
strongly negatives the theory that the extension of the lines 
to the house of Bashir Ahmed was part of the Nandpora 
Scheme. Right trom the start the entire cost of Rs. 9968!- and 
odd made up of Rs- Qo00/- attributable t¢ the extension 0 
the line to Bashir Ahmed and Rs. 968 odd for connecting tne 
sub-station to the underground cables providing energy to ¢ € 
‘mercury vapour lamps. is treated asone whole and is debited 
‘to head ‘the strengthening of the mercury vapour lamps —a 
situation which is wholly inconsistent with the Rs. got o!- being 
an expense incurred as part of the Nandpora extension scheme- 


19.30 If, then the story that it was part of the Nand- 
-pora ‘scheme2 is rejected, the question to be considered is 
the manner in which this electrical connection to Bakshi Bashir 
Ahmed’s. house was obtained. This brings me to the thr 
‘point which requites consideration, namely the. Patt olayed 
‘by the respondent in getting this connection put in Bakshi 
Bashir Ahmed does not. say that he wanted these lines to 
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or that he made any application for the purpo 
i het "B be believed, the officials of the Electricity Depate 
‘ment did it of their own accord and as part of Pati Badhar 
scheme. If the theory of the Pati Bada Har scheme fails, 
there was no provocation for the officials of the Electricity 
Department doing this favour to Bakshi Bashir Ahmed on their 
own initiative. This naturally brings in the respondent as the 
person who alone could have got the officers to do it, My. 
Khanna, learned counsel for the Guvernment made twe submj- 
-ssions: (1) ‘That the officers of . Government would not haye 
carried out this extension without either his direction or his 
knowledge and connivance and (2) that they dare not falsely 
include the expenditure incurred on this extension in the 
Boulevard lighting scheme, without the direction or at least 
knowledge and connivance of the respondent. Thus, even though 
I have not accepted or acted upon the statements by the 
officers in their affidavits of the verbal directions given by the res. 
pondent for doing the work and for debiting it to the 
Boulevard scheme, a conclusion to the same effect has been 
reached by the inescapable logic of the events and by the 
frivolous and untenable nature of the defence set up. I can- 
not also refrain from pointing out the fact that the respon- 
dent as seen from Document 17 & 18 is shown to haye 
personally directed the carrying of the wires to his house in 
connection with the three phase four wire line at Ishbar, which 
_Is some confirmation cr Support for my conclusion that in 
the case of the house of Bakshi Bashir .Ahmed also the 
installation of these electric lines must have been due to 
is. intercession, 


- 19.31 Before concluding, however, there is one matter 
to which I am bound to refer. These are the documents listed 
as a supplement to the teply of Bakshi Bashir Ahmed to which 
in the body of the reply reference is made in support of the 
defence that the cost was rightly borne by the Government. 
The first item in this list is the working estimates against addi- 
Hon generating sets at the Ganderbal Power House prepared 
and. submitted by the Executive Engineer Srinagar for the years 

+ 1962/63, 1963-64 and 1964-65. ‘The estimates for 1001.62 
ate not available and there js a Statement by the Fxecutive 
qe iM support thereof As tegards the estimates for the 
of er ue years they have been produced and I have perused 
pea ut 1 am unable to find their relevancy for answering 
the charge now under consideration, Item No. 2 requires the 
production of working estimates for supply of power to_ nine 
residential houses. These are the houses of Syed Mir Qasim, 
Dr. Nazir, two houses of Dr Alj Mohd Jan, the house of Mir 
Ghulam Kasool and the houses of Mr, Rajpuri, ex-Ministet, 
Ghulam Hassan, Mukhtar Ahmed brother of Mr. Ghulam Ha:san 
Superintending Engineer, Maintenance Circle, Mr. Matoo, Law 
Secretary and the house of Col. Ghulain Qadir, the Children 
Home at Ishbar, the house of Pal Gupta and lastly Dewan 
Estate and che houses of De. Amar Nath and Rehman Bhat. 
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19.32. As regards Mr. Mir Qasim, there were no mercutry 
vapour lamps installed at his residence as stated in the Annexure 
A of the reply but in connection with the security arrange- 
ments of the house of the Chief Minister who occupied the 
neighbouring house, some electrification took place at Government 
cost. The file pertaining to this has been produced and it opens 
with a request by the Superintending Engineer Maintenance 
Electricity Circle to the Executive Engineer ‘+o instal sufficient 
lighting points on the back side of the Hon'ble Prime Minister 
and Hon'ble Revenue Minister’s residences. facing Shankracharya 
Hill, so that any mischief-mongers OF trespassers are observe 
at any time during the night”. I do not see the relevancy 
of the electrification in the case of Mr. Syed Mir Qasim with 
that in the allegation now under consideration. Besides, it is 
rather curious that it is not the respondent who claims that he 
was entitled to electric lines at Government cost when he was 
the Prime Minister but the claim is made on his behalf by 
Bakshi Bashir Abmed who has reallv no say in the matter of the 
electrification of the house at Ishbar 


19.33. The next_item is the electrification of the house 
of Dr. Nazir Ahmad at Zadibal. In respect of this, Akhtar Murtaza, 
Assistant Electrical Engineer has filed an affidavit that there was 
no consumer named Dr Nazir Ahmad at Zadibal sub-station: 
Bakshi Bashir Ahmed did not seek to prove the existence of a 
house of this individual at the place and regarding the connec:19n 
that he obtained from this sub-station by any further evidence. 


19.34. The third individual refe:red to in the Appendix 
is Dr. Ali Mohd. Jan and the connection is stated to have been 
taken from Tulsibagh sub-station. In regard to this 1 1S pointe 
out that a single phase line was extended to the Tulsibagh area 
and that the extension was not for him alone but for the entire 
area and, therefore. the cost was naturally debited to the 
Government. 


: 19.35. The house of Mr. Mir Ghu'am Rasool is the next 
instance relied on and in regard to this it has been stated that 
it was a very old installation and that the record was not 
traceable. As Bakshi Bashir Ahmed has not specified even the 
approximate date when this line was sanctioned and constructed, 
it has not been possible to yerify the correctness of the statement. 


; 19.36 The next is the case of a group of individuals and 
in regard to them it has been stated by Mr. Fazal Haq, Assis- 


aa Electrical Engineer on oath in an affidavit filed by him 
that— 


“from a perusal of the records I say that no new line 
his been extended to the houses of Messrs Ghulam 
Hassan, Mukhtar Ahmed, T. N. Mattoo at Nishat and 
to the house of Col: Ghulam Qadir at Brain The 
lines existing near the said premises are part of the 
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i i nection with -the electri. 
; k laid long back in connec egthicthe 
nee ae of the area. That Mr Raiburd is. not, a re. 
aia consumer of our depatemnene at Nishat and no 
file exists pertaining to the said house’’. 


i hmed was a record 
t 2 ice as called for by Bashir A 
Sa seen BED electric connection given eee es 
situaced on the Boulevard Road between eee (coal ae 
Chashmashabi crossing in 1950, 196L aod 14 Fa Get a 
Mr. Fazal Haq has in his affidavit stated: Veg 


i $ si the Boulevard Roid 
< -e houses o- huts situated on 2 
aR ae Baltes Hotel and the Chashmashah crossing 
have been provided with electrical connection in the years 
1960, 1961 and 1962” 


i i i it has not 
i Bashir Ahmed who has seen this . affidavit 
preaetehs pasate 4 its contents. These exhaust the files called 
for by the defence. 


k the materials placed before me by the Govern- 
ment, ee a the opinion that Bakshi. Bashir Ahmed bas 
obtained an improper benefit of Rs. 9,000/- by way of electrica 
connection ‘in violation of Rule 10 of the Electricity Rules by 
reason of the abuse of power of the respondent. : 


20.1 The third category comprises the caarge contained 
in Allegation 29 The tespondent is charged in this allegation 
with . having abused his power by granting a lease of the land 
and building whereon Nedous Hotel is conducted, for 20 years 
to a firm the principal parener of which’ was Mrs. Yasmin 
Bakshi wife of Bakshi Bashir Ahmed. 


In the notification this allegation reads:— | 


“Bakshi Ghulam Moha nmad by abuse of his official position 
secured a profitable business for his daughter-in-law by 
getting lease of the Nedous Hotel at Srinagar and Gul- 

's Nedous and Sons, transferred to Shri 

Ghulam Qadir (why had already agreed to take Mrs. 

Bakshi Bashir Ahmad, daughter-in law of Bakshi Ghulam 

Mohammad as a partner ), and by getting it renewed 


torre Petiod of twenty years, against rules in the 
year 1963.’ 


202 As would be seen from the text of the allega- 
fon, the charge js that th» 


a, : th respondent abused his official 
Position as Prime Minister and maiaged to secure the profit- 
able business of NeJou's Hotel for his daughter-in-law Mrs- 
Yasmin Bakshi by granting her a cen igi 

years in the year 1963, There is no 


7 
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sn 1963 and that Yasmin Bakshi, wife of Bakshi Bashir Ahmed was a 


pactner with Harry Nedou in’ whose name the leas> was gran- 
ted ‘and entitled to a half share in the protits of the busi- 
ness and that over Rs. 3 lakhs was contributed by her as capital 
for this venture of hers. The official files establish that the 
respondent, took a leading and decisive part in the granting of 
this ‘renewal The only points in controversy which arise by 
reason of his defence are: (1) whether th? respondent was 
aware of Yasmin Bakshi's interest in the lease and of her 
pertnership with Harry Nedou; and (2) whether the granting. 
of this renewal ot the lease was regular and whether the 
irregularites were committed in order that Yasmin Baksii should 
be’ benefited. 


20.3. I ‘shall promise the discussion of these questions by 
a narration of the history of the property and of certain other 
facts which are not in dispute. The properties in which the' 
Nedou's: Hotels at Gulmarg and at Srinagar are being conducted 
belong to the wovernment Messrs Nedous & Sons have been 
cn the property as lessees at Gulmarg ever since 1888 and at 
Srinagar from 1900 onwatds and have been conducting the- 
business ot hoteliers in these two places, these being the dates 
of their construction. Tourism being one of the main industries 
in: the Kashmir Valley and tourists the lifeline of the State’s 
economy, the importance a tached to these hotels does not 
need any special mention. These leases which were usually of 
5 years duration were being renewed from time to time’ 
generally for periods of 5 years at a time though occasionally 
for a ten year term. The lease in’ favour of the Nedous of 
the hotel buildings and premises at Gulmarg was to expire on 
the 31st. December, 1958 while that of the hotel buildings at 
Srinagar- on the 12th April, 1959, when these leases were’ 
about. to expire two questions arose - (1) Whether the 
leases should b2 renewed in their favour, or be granted’ 
to -others, and (2) whichever be the course adopted, the 
terms: and conditions on which the renewal or grant 
should’ take place and these were the subjects of anxious 
consideration by the Development Department of the Govern- 
ment. On the 6th December, ‘958 a note was prepared regar- 
ding these matters by the Secretary to the Development De- 
partment which has been filed as Document 91 inthis Alle- 
gation. After discussing the question as to whether it wou ld 
be ‘proper and in the interests of the State to- terminate the 
lease in fayuur of Messrs Nedous and get ina stranger lessee, 
he* recorded his strong opinion that Messts Nedous must be 
allowed to continue the lease. His further suggestion was 
tHat: the period of the lease might be determined by the Go- 
vernment after negotiations and as regards the terms and con- 
ditions, the suggestion was that the renewal of the lease in 
their favour should be on condition that they improve the 
furnishing,’ service and amenities of the Hotel and also that 
in-regard to the extra cost of this modernisation borne by the 
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Government Messrs Nedous should be charged 53% on the. 
The note added that’ as the date for the expiry 
of the two leases was drawing near, to be fair to the lessees 
the matter might be decided quickly © so that they should be 
in a position to ‘undertake bookings for the next season 
Notwithstanding the urgency pointed out in this memorandum, 
the Cabinet took its own time for consideration and proyj- 
sionally renewed the leases for one year so that the date of 
expiry of the lease became 3lst December, 1959 and 12th April 
1960 for the Gulmarg and Srinagar properties respectively. Even 
when this period was about to expire, nothing definite had been 
decided and the matter came up before the Cabinet on 13th 
January, 1960. At this meeting it was decided that the leases 
might be renewed for a period of five years subject to the 
condition of the furniture and fittings being renovated, and 
further it was expressly directed that orders granting this re- 
newal would issue only afterthe Prime Minister had communi- 
cated the conditions to Nedous and got their undertaking to 
implement the same, The official files do not show, whether 
or if so when the Prime Minister met any representative of 
Messrs Nedous and discussed the matter with them. 


capital outlar. 


20.4 As no orders granting the renewal of the lease 
had issued or communicated, the Divisional Engineer Cons- 
truction addressed a letter dated 10th May, 1960 marked ‘'express”” 
to Messrs Nedous & Sons, informing them, that as formal 
sanction had not been received by his office renewing the 
lease, the premises had to be vacated immediately, (File 
No. PW-174 C/63—Part I -Works & Power Department Re.:- 


lease of Nedcus Hotel). Messrs Nedou & Sons thereupon . 


addressed a letter to the Chiet Secretary on 12th May, 1950 
enclosing a copy of the letter from the Divisional Engineer 
received by them and after referring to the previous applica- 
tions they had made for renewal requested that the lease 
might be renewed at least for one year pending further negotia- 
tions. This was evidently put up to the P. W. D Minister 
Shri Chuni Lal Kotwal, who immediately wrote to the Prime 
puinister (vide his D O. No. PW 53-B/58 dated 16th May ,1960) 
aa a drew the Prime Minister's attention to the discus. 
aeahes a be himself had with him on this matter and request- 
mea e cussions with the lessee envisaged by the Cabinet 
aioe aus t be completed early as the lease had expired 
haeed jprmal renewal being granted, A note was pre- 
rant Pee pee net Secretary in May 1960 evidently for 
Oilers <c i the Cabinet, in which it was pointed out that 
ted th puscuseue onlysaster: the Prime Minister had communica- 

e conditions to Messrs Nedous and an undertaking obtained 


same conditions for renewal would a 
; uid apply te the G Hotel 
was approved by the Prime Minister by a noting ee on the 


margin on 29th May, 1960 Things, however, continued in the 


same state with the lessees Meesrs Nedous not knowing precisely 
what their position was, whether the lease was going to be 


a 


»/ 
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renewed or whether they bad to quit. It was a considerable 
time after the leases expired that the matter was again put up 
to Government and a renewal for five years was granted in 
December 19€0 in respect of the two leases with effect frem 13th 
April. 1860 and Ist January, 1960 in regard to the Srinagar and 
Gulmarg properties respectively. They evidently wrote a letter 
to the Prime Minister on 8th January, 196] regarding renovation 
of furniture and fittings, The direction in this Guvernment 
Order (Document 14 in Aliegation 9, G.O, No. PW 146 Dev. 
of is6l) was that the commitment in writing should be taken 
from the proprietors in the first instance and that when the 
fresh lease was drawn up the conditions contained in the under- 
taking should be incorporated as terms and concitions. It does 
not appear that the first part of the ocirection was in terms 
carried out. It is further not clear frcm the official files whether 
the renovation promised was implemented or not. 


20.5. What next we have are two letters both addressed 
to the Prime Minister and both dated 15th June, 1963, one by 
Messrs Nedou & Sons and the other by Harry Nedou (Decu- 
ments 1 and 2). The main part of the charge in this allegation 
starts from now on. By the first letter which was signed by 
Willie Nedou the sole proprietor of Messrs Nedous & Sons 
the Prime Minister was informed that all the moveable proper- 
ties along with the fittings and fixtures in the two premises of 
Nedou's Hotel Srinagar and Gulmarg, all the interest and good- 
will of Messrs Nedou & Sons in the trade and business as well 
as the remaining period of the lease of the two premises had 
been transferred by them to Col. Harry Nedou alias Ghulam 
Qadir with effect from Ist November, 1963. In view of this 
transter the letter prayed that the leases cf the two Hotels 
might be transferred in the name of Harry Nedou. 


20.6. The second letter was complimentary to the first 
and was by Harry Nedou in which he praved that as he had 
obtained the interest and goodwill of Messrs Nedous & Sons 
and had purchased all the moveable properties with fittings and 
fixtures, the leases might be transferred in his name from Ist 
November, 1963 and the leases be renened on the existing terms 
for a further period of 40 years from the date of the expiry of the 
current periods of lease (underlining mine). Both Willie Nedou 
and Harry Nedou together met the respondent personally and 
delivered the two letters written by them. It was evidently 
treated by the respondent himselt as a personal and informal 
communication to him for we tind that there are no entries IR 
the receipt registers as regards their receipt: The respondent on 
receipt. of letters marked them to the Minister-in-charge Mr. 
Shamas-ud-Din who in his turn marked them for the consideration 
of the Chief Engineer, Roads and Buildings The Chief Engineer 
made notings on this letter (Document 3) in which he 
stated that there could be no legal objection to the transfer of 
the lease in favour of Harry Nedou. He pointed out that 


there were some arrears due by Messts Nedous & Sons which 
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ither by the transferor or by the 
would have to be cleared eit Pia te come 
eer iP scores Bere Ee percentage of the capital 
te cae aeatail the figures at which in the event of renewal 
eres en as prayed forthe rent might be decermined- We 
eee n the 29th June, 1963 a letcer addressed to Messrs 
Rea ae Sane to respondent by which they thanked him for 
ae Peiater of the lease. The letter reads: 


sy interview you very kindly granted 

: Se uci the. leh instant (when apparently 
Deeumenes 1 and 2 were presested in person) also Tl am 
very grateful to you for pemitting ene Aan oF 
the remaining portion of the lease for rinagar an 
Gulmarg Hotels to Col. Ghulam Qadir. 


20.7 In regard to this letter there was one point mage 
by Government to which I must advert, If the contents 0 
the letter correctly indicated the result of the See on 
15th June, 1963 it would mezan that tie respondent peu 
ted tne request for the transfer of the lease evenon the i 1 
June when documents 1 and 2 were presented to im, 
without reference to the Department and without reference 
to the Minister in charge. The respondent, however, im 
paragraphs 15 and 16 of his reply while admitting that these ADDE 
lications (Documents | and 2) were presented to him personally,den 
ies that he acceeded to the prayer for transfer contained in “hem 
immediately, adding that he cculd not heve done so because the 
matter concerned another Minister and had to be decided by 
the Cabinet. He further states that when he received the 
letter dated 29th June, 1963 from Messts Nedous & Sons, he 
wrote a reply in which he clearly pointed out that the infer- 
ence drawn by Willy Nedou at the interview on the 15th 
June was erroneous and that on the other hand he told him 
that the marcer pertained to another Minister. He further 
asserts thac this reply of his to Messrs Nedou & sons has been 
suppressed by the Government, adding that a copy of this 
teply by him must be in th: same file as that from which 
the letter dated 20¢}) June, 1963 was obtained, Learned counsel 
for the Government submitted that this explanation by the 
respondent was false and that there was no ground for saying 
that the statement in the letter (Document 5) of Messrs 
Nedous & Sons was erroneous. In the first place Government 
have placed before me an affidavit of Willy Nedou in which 
he states that he Teceived no reply from the respondent 
as alleged by him but this I am disregarding. Secondly the 
Government files do not contain any copy of the reply stated 
to have been sent to Messrs Nedous & Sons. Documents 
and 2 were not, as stated already, receipted or indexed in 
the office and were found in the file of papers in the 
office of the P. W. D. Minister Mr. Shamus-ud-Din. What 
is now produced as Document 5 is not the letter forwarded 
to the Prime Minister but a carbon copy of it which was 








- 
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forwarded by Willy Nedou to the Divisional Engineer Estates 
Division for the purpose of calculating the amounts due from 
him to the Governmert under their lease. In the circumstan- 
ces I accept the natural inference flowing from the 
statement in the letter of Nedous and Sons dated 29th 
June, 1963, namely that even when the petition was 
presented on the 15th, the respondent had promised 
that the prayer for the recognition of the transfer would be 
granted. 


20.8. After the Chief Engineer made his note on the 
application (Documents 1 and 2), Mr. Shams-ud-Din, Minister for 
Works, Irrigation & Power to whom they had been marked by 
the Prime Minister replied to the letter on 2nd July, 1903 sending 
him copies of the Chief Engineer's notes. It was thereupon marked 
for the Cabinet by the respondent on 3rd July, 1963. A meet- 
ing of the Cabinet had been fixed for llth July, 1963 and this 
item was included in a supplementary agenda for that meeting, 
as item No. 5 (Document 7). That item was set out in the 
agenda thus: “Transfer of lease of Nedous Hotels at Srinagar 
and Gulmarg by Messrs Nadous & Sons to Ccl. Harry Nedous 
alias Ghulam Qadir” and in place of the usual departmental memo- 
randum what was circulated to the members of the Council was 
the D.O. letter by Mr. Shan us-ud-Din to the Prime Minister 
in which he had forwarded the notes of the Chief Engineer. 
On the llth July decisions were taken by the Cabinet in respect 
of two matters: (1) The transfer of the balance of the subsis- 
ting lease to Harry Nedou, and (2) a renewal of the lease of 
the lands, buildings and premises in the name of Harry Nedou 
for a period of 20 years .¢. f. the dates of the expity of exis- 
ting leases with, however, an enhancement of rent in respect of 
the Srinagar Hotel from 5 to 6$% of the capital cost from the 
date of the renewal. 


20.9. Pausing here, there are two matters to which it is 
necessary to advert- The first is that the item in the agenda 
referred only to the transfer of the subsisting duration of the lease 
to Harry Nedou and that on this agenda it was jrregular to have 
passed the resolution sanctioning the lease for 20 years from 
the expiry of the lease rhen subsisting. Learned counsel 1s 
right in saying that the <ms of the agenda were rather 
restricted and also that the question of the duration of the 
renewed lease was not commented on or discussed by the Chief 
Engineer in the notings which he made on documents | and 
2, Closely connected with this it was pointed out that right 
from the beginning of the commencement of the lease in favour 
of Nedous & Sons in 1888 and 1900 the duration of no lease 
or renewal had been for more than 10 years, most of them 
being for periods of five years: The question legitimately 
arises what justification was there for this renewal for such a 
long period as 20 years by which the Government committed 
themselves to a fixed rate of rent during the period. I do 
not find any satistactory answer OF explanation to this question 
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attempted by the respondent which has been prominently raised 


in the statement of the case filed on behalf of the Government. 


20.10 The second point raised is that though the application 
for tiansfer had been noted on by the Chief Engimeer and 
bis office, the same had not been processed by the Development 
Department. Here it is pointed out that when the Development 
Department processed in December 1958 a proposal regarding 
the renewal of the lease after 1958, they had examined the 
experierce and qualifications of the partners of Nedous & Sons 
and the Development Secretary had expressed his opinion that. 
as Messrs Nedous & Sons had a reputation and were experienced 
in the line, it was proper ad in the interest of the State 
that the renewal should be made in their favour and that 
it would not be in the interest of the public to have the 
hotels run by other hotliers or by anew-comer. If, however, 
the lease was not to be renewed, it was said that the lease 
might have to be auctioned under the Land Granrs Rules, 
1960. [ do not find this submission very appealing, since it 
would nor be posited that the highest bidder would necessarily 
be a_ satisfactoty hotelier. 


20.11 There is, however, some substance in another sub- 
mission made, that the name of Yasmin Bakshi was kept secret 
and that not even the fact that Harry Nedou had a partner, in 
which case, the identity of the partner and his or her qualifica- 
tions or experience might have to be investigated. Besides it 
was staced that Harry Nedou, though he belonged to the same 
family of Nedous, had really no experience in the hotel business 
and that if this had been brought out, the respondent would 
not have found it easy either to get the department or the 
Cabinet agree to the transfer of the lease or to effect a re- 
newal for a period of 20 years in favour of Harry Nedou. 
It was also submitted chat the question of the financial resources 


of Harry Nedou — whether he would be in a position to pay - 


the Government its dues — would have been the subject of 
Investigation and this also would have proved that Harry 
Nedou was in reality without Tesources by himself if Yasmin 
Bakshi was left out of account and on that ground the 


ae 
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Department would have stood against the renewal of the lease 
4p his favour. 


20.12 It was pointed out that admittedly before the 
15th June, 1963 Yasmin Bakshi had entered into an oral arrange- 
ment with Harry Nedou, the agreement being that Harry 
Nedou should obtain the transfer and renewal of the lease in 
his own name, but that the term should be held for the benefit 
‘of their partnership. It was submitted that it was because 
Bakshi Ghulam Mohammad knew of Yasmin's interest in the 
affair, that he first agreed to the transfer even before it was 
brought to the Cabinet and then had the formal resolution 
passed by the Cabinet without informing his colleagues about 
his daughter-in-law’s interest in the lease which they were 


“sanctioning: 


2013. Most of the facts relating to this contention are 
‘established by the terms of the agreement in writing entered 
into between Harry Nedou aud Yasmin Bakshi dated 18th July 
1963—a document whose genuineness is admitted and which has 
been marked as Document No. 10 n this allegation. This agree- 
ment recites that the parties decided under an oral agreement to 
purchase the movable property along with goodwill and the 
unexpired lease from Willy Nedou. Though the date of the oral 


agreement is not set Out, it is clear that this must have been 


before the L5th June, 1963 on which date the applications 


(documents 1 and 2) wece presented to the respondent and 


who according to Document No. 5 orally agreed to have the 
transfer recognised and given effect to. I say this because 
the agreement of partnership recites that the parties thereto had 


agreed and authorised Harry Nedou to negotiate, the purchase and 


apply for the transfer of the lease and get the lease transferred in 


‘tthe name of the first party, 7 @. Harry Nedou. The submis- 
‘sion of learned counsel for the Government that the applications 


contained in Documents 1 and 2 though ostensibly in the name 


of Hatry Nedou were really on behalf of himself and Yasmin. 


Bakshi is, therefore, fully established: 
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14. Proceeding further, the document recites that Yasmin 
Rea Ghns to one ait provide finance to the extent of Rs. 3 lakhs 
to be paid to Messrs Nedou & Sons in order to purchase the fittings and 
fixtures. Under the agreement which was attested by Shama Mit, 
daughter of the respondent, Yasmin Bakshi was - to have a half share in 
the profits as well as in the assets of the partnership. 


20.15. The purchase from Nedous & Sons of the moveable 
propertics and fixtures for which finance was to be arranged by Yasmin. 
Bakshi was to take effect on the Ist November, 1963. On the 28th 
October, 1963 the partners opened a current account In the United 
Ccmmercial Bank, Srinagar. In the account opening form (Docu-. 
ment 12) Harry Nedou and Yasmin Bakshi were shown as the two part~ 
ners and according to it the business was to be 1un in the name of Kashmir 
Hotels. I have only to add that Bakshi Bashir Ahmed provided the 
necessaly finance of Rs. 3 lakhs odd for the purpose of effecting the 
purchase of the moveable properties etc. From the Ist November, 1963. 
this hotel business was run by the new firm consisting of Harry Nedou 
and Yasmin Bakshi in the business name of Kashmir Hotels. 


20.16. Implementing the Cabinet decision dated [1th July, 
1963 and the Government Order issued in consequence (Document 
No. 9) a lease-deed was executed on 28th October, 1963 between the 
Government of Jammu & Kashmir and Col. Harry Nedou alias Ghulam 
Qadir whereby he was granted a lease of the premises for 20 years from 
13th April, 1965 to 13th April, 1985 for Srinagar Nedou’s Hotel and 
from Ist January, 1965 to Ist January, 1985 for Nedous’ Hotel, Gul- 
marg, paying annual rent of Rs. 52,000 on a capital cost of Rs. 8 lakhs 
at 6¢% for the Srinagar Hotel and Rs. 10,225/- for the Gulmarg Hotel 
as per the suggestion of the Chief Engineer in Documents 3 and 4. I 


do not think it necessary to refer to the other terms and conditions of 
this lease. 


: 20.17. But before this formal lease was executed on the 28th 
October, the respondent had ceased to be the Prime Minister having. 
resigned that office from 7th October, 1963. On the 22nd Decembe:, 
the Accountant General, Jammu and Kashmir wrote to the Secretary, 


pe eobment Department, making inquiry on certain matters. These 


(1) Why the lease was renewed fo 
years without inviting open 


(2) As the lease was pro 
Posed to be transferred to Harr 
Nedou from Ist November, 1963, why the sine 
poet 64% Instead of 5% of the capital cost was not 
ins ed on being paid from ist November, 1963 instead of 
under the agreement Only from 13th April, 1965. 


(3) The sue CO of several Government” buildings in Sri-- 
nagar ha ae Tevised to get them into accord with their 
present market values. The question put was why this. 
was not done in the case of Nedou’s Hotel. 


r such a long period as 20 
and competitive tenders. 








= 
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(4) In calculating the capital cost for determining the rentak 
payable only the cost of the buildings was included but. 
not the value of the land which in a locality such as where 
the Hotel was situated was very high. The question 
put was why this was not included. 


There were also other questions as regards the manner in which the 
capital cost was ascertained for computing the rent. There has not 
been, so far I can see, any answer to these queries by the Government 
that succeeded Baskhi Ghulam Mohammad, but I am drawing attention 
to this document merely for the purpose of showing that the submission 
made by the Government that if the proposal for the leasc and the 
terms upon which the renewal should be granted as well as the duration 
thereof had been properly processed and discussed by the several de- 
partments of the Government, the terms of the lease might possibly 
have been different, assuming that they would have supported a lease 
to the partners who were to run the Hotels. In view of this consi- 
deration, the suggestion made was that the respondent deliberately by- 
passed these other departments and even to start with promised the 
recognition of the transfer and the grant of. the renewal, being move 

to do so by the circumstance that his daughter-in-law was virtually the 
applicant. 


20.18. To fulfil the terms of the agreement Yasmin Bakshi got 
from Bakshi Bashir Ahmed Rs. 3,30,000/- for payment to Messrs Nedous 
& Sons as the price settled for the furniture, fitting and moveable pro- 
perty and the good-will. Two cheques, one for Rs. 2 lakhs and one for 
Rs. 15,000 totalling Rs. 2.15,000 were issued and the amounts were 
transferred from the account of Fairdeal Motors to the account oO 
Kashmir Hotels. Thereafter a cheque for Rs. 55,000 was drawn by 
Bakshi Bashir Ahmed on his personal account with the United Com- 
mercial Bank and credited to the account of the Kashmir Hotel. Lastly, 
a cheque for Rs. 60,000 was drawn by the New Bharat Transporters, 
a proprietory concern run by Bakshi Bashir Ahmed, in favour of Kashmir 
Hotels and was deposited to the credit of Kashmir Hotels. On 3ist 
‘October, 1963, a cheque for Rs. 3,30,000 was drawn , by Kashmir 
Hotels in favour of Harry Nedou which he deposited in his own name 
and from this account he drew two cheques for Rs. 2,75,000 and 
Rs. 50,000 in favour of Willy Nedou in payment of the sum due under 
their purchase agreement. It is, thus, clear that the entire finance re- 
-quired for starting this new firm was provided by Yasmin Bakshi by 
obtaining the same from Bakshi Bashir Ahmed. 


20.19. On the 3lst October, 1963 a formal document was 


executed between W.A. Nedou calling himself the vendor and Harry 


Nedou called the purchaser by which in consideration of the receipt of 
the two sums of Rs. 2,75,000 and Rs. 50,000 he conveyed the possession 
of the premises, title, goodwill, moveable property etc. of Nedou’s 
Hotel to the purchaser (Document 20). This completes the narration. 
of the facts in relation to this allegation. 


20.20, Before considering in detail the two questions (J) about 
the part played by the respondent in this transaction and (2) whether 
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and ii so how the lease was irregular and whether these irregularities Were- 
deliberately caused by reason of the desire to favour Yasmin Bakshi, 
jt would be convenient to set out two points raised in the statement 
of the respondent as well as of Yasmin Bakshi and of Bakshi Bashir 
Ahmed to Whom also notices were given under Rule 6(1)(@a) of the 

‘Act. Taking Yasmin Bakshi first —because she is the party that obs. 
tained the benefit of the lease—she admits in paragraph 4 that Col. Harry 

Nedou, her partner, saw the Prime Minister and personally delivered 

the applications (Documents 1 and 2) and if taken in conjunction with 

other parts of her reply, that he did so also on her account. Harry: 
Nedou in an affidavit that he filed had stated that he had no money to 

invest and, therefore, he approached Yasmin Bakshi. Yasmin Bakshi 
denies the correctness of the statement and_ says that “‘she does not 

admit” that Harry Nedou had no money to invest nor that he had no 

experience of the hotel business. It is, however, to be noticed (1) that 

she does not refer to any monies having been provided by him—seeing 
that the entire sum needed for purchasing the concern came from Bashir: 
Ahmed ; and (2) nor does she state as to where he was employed or 

what he did to have gained experience. After all, he was her. partner 

and one must take it that she would have satisfied herself about his. 
experience in the business before she risked as much as over Rs. 3 lakhs 
in a venture with him as a partner. Atter denying that she was unaware 
of any irrcgulanty having been committed in getting the transfer 
and the lease sanctioned, she denies that the respondent in fact 
permitted the transfer of the leasc even befcre the case was put 
up tothe Council. This is not easily understood because the source 
of her knowledge of this matter could either have been Harry Nedou 
or her father-in-law and as she says that she had no knowledge of the: 
letter (Document 5) dated 29th Tunc, 1963, it is not clear whether this 
assertion is based upon what she heard fron: the respondent himself. 
In view of the contents of Document 5, Harry Nedou is more likely 
to have told her just the teverse. But the more curious thing about 
this reply is in paragraph 8 which deserves to be set out in full. 


“This respondent submits that the oral agreement between this 
respondent and Col. Harry Neaou was kept a secret both 
by this respondent as well as by Col. Harry Nedou, who did 
not disclose this information even to Shri Nedou with whom 
he negotiated the deal”, 


Why exactly there was need for this secrecy is not clear, unless it be that 
they wanted to keep it 4 secret from the general public till the lease was. 
paoned. The question for consideration jn the inquiry, however, 
‘ Ww Bie it could have been an information which was kept back even 
ftom € ysespondent. It seems to me that iis object could have 
pentane aly if Bahl Ghulam Mohammad did know of Yasmin’s 

é try Nedou was bein : ° i- 

ble transferee because he bore that ans aad iene ase th cider 
to miask real beneficiary under the lease and that is what I understand 
this lady to sayin the latter part of paragreph 8. Then she adds 
that she was told that Hatry Nedou had eXperience in the busi- 
nees irom the time of his father who was one of the partners. The fact 
was that Harry Nedou had not been in the hotel business at all. He had 








[; 415.9) 


been 2 personal assistant to the Maharaja of Indore and when he left 
that assignment, became Military Secretary to the Sadar-i-Riyasat of 
y & Kashmir (vide discussion In allegation 35). The reply then 
roceeds to state that she knew Cot. Harry Nedou very well, though 
on her admission she did not know anything about his financial position. 
She talked over the matter with her husbana and suggested’ to him to 
make it possible for her to enter into a partnership « with Harry Nedou 
andeit is seid that it was the husband who cautioned the lady not: to 
mention this to anyone and that was why that Harry Nedou:was authoris-. 
ed.to negatiate the details with W. Nedou without disclosing her identity. 
as-a;partner. She also adds. that Harry Nedou was instructed not to 
mention the fact that she was interested in the lease or in: the business, 
_so that.there was an agreement between Harry Nedou and ‘herself not’ 
{o exploit the respondent's official position. 





20-21: From this reply a few things are clear— 


(1) The name of. Yasmin Bakshi and her interest in the business : 
and the lease was deliberately kept back from the officials 
and the general public; 


(2) that the entire finance required for the purchase: of the 
soodwill from W. Nedou was provided by Bakshi Bashir 


> 


Ahmed; 


(3) Yasmin Bakshi had-either made no inquiries regarding: 

the financial position of Harry Nedou or was aware that. 

he had no monies and that she alone had to provice thee 
entire financial need, though she says she knew-hiin well: 
as a social figure; and 


(4) finally she had no idea of his experience or inexperience» 

in the hotel business oF knew of his inexperience but thought: 

it necessary to have him as a partner though he nad no: 
money nor experience for the reason that he had the name: 
Nedou. : 


The admissions, therefore; in this reply and: the inference flowing there- 
from. would indicate that the name of Harry Nedou was used ‘for the: 
punpose of serving as a Cover for a business venture of Bakshi Bashir. 
Abmed and his wife and that that name was used because there shad ; 
already been notings inthe departmental files and decisions based. on: 
it in 1958 and 1959 that it was in the interest of the State that the lease: 
should be held and. the hotel business conducted by the Nedou’s. It 
was, therefore, his name that was sought and obtained in getting Harry 
Nedou to join the partnership: 


20.22; Now coming next to the reply of Bakshi Ghulam Moham- 
mad,. he.states in pai agraph 7 that not merely ke but eight other Min- 
isters, and among them five who formed the Government at present, were 
present at the meeting of 11th July, 1963 which sanctioned the lease. 
But as it is not suggested that they knew of the identity of the party to 
benefit by their decision, this is irrelevant, 


= 


a 


23. The respondent invokes some doctrine of estoppel against 
the present Government from impugring the propriety of the lease, but 
J am not able to follow the reasoning on which it is based. 


20.24. After dealing with some other matters which are not 
merits of the charge, he refers in paragraph 13 to five 
other leases in which the renewals had been granted for 20 years. The 
five instances given by the respondent are all cases of leases of Nazuj 
lands on which the lessee had constructed his own buildings. As vacant 
land had been let for the construction of buildings, if the lease were not 
renewed, Government have under the Nazul Rules to pay compensation 
for the value of the structures erected by the lessee. Besides, in the 
case of the leases under the Nazul Rules, the lessee has to pay ground 
rent on the extent of the Jand leased and it would be apparent that in 
the case of the lease of Nedou’s no ground rent was charged for the 
land, as it was not treated as a .ease of land under the Nazul Rules. 
The case on hand, however, is not a lease of land for building purposes, 
but a lease of a building constructed by the Government to be used 
for a specified commercial purpose. The other instances, therefore, 
are not in peri materia. But the more serious point made by the learned 
counscl for the Government was that so far as these buildings are con- . 
cerned, ever. since they were constructed and let in 1888 and 1900, they 
had never been let for a period of 20 years, the duration of the longest 
lease having never exceeded 10 years. In the face of this history, the 
question which has been raised is what necessity was there to grant a 
lease fo1. 20 years and this, it should be remembered, after what had 
happened to an apPlication for renewal made by W. Nedou of Nedous 
& Sons when the lease expired in 1958-59. It was with great difficulty 
that the lease was extended just for a year and then for another year 
and the matter kept in suspense and finally after considerable delay 
renewed for a period of five years. Now during the subsistence of that 
lease an anticipatory lease is granted and for a period of 20 years. It 
is this that is pointed out as out of the ordinary for which there must 
be. some justification made out if a memorandum had been submitted 
to the Cabinet. 


relevant to the 


20.25, I have already dealt with paragraphs 15 and 16 of this 

reply and nothing more need be said about them. In paragraph 18 
ae ows all responsibility for any irrégularities in the processing 
Sh cess eee ne that he made it known to his colleague Mr. 
ene ~Din that he was interested in the matter and that 1t was for 
nese ihe on that the irregularities took place. Under the Rules of Busi- 
Prime Mince = peude digs In a supplementary agerida vests in the 
Raithe sonel neon this was based a suggestion that it was included 
Aetics ake hen agenda as item No. 5 because of his interest. He 
Pee ate sees in paragraph 21 and says that though the rule 
Re cdctro a Fa Practice, It was a routine matter and that what was 
states that it was Fact a formal sanction. In paragraph 22 he 
dealt with th hore € Works, Irrigation and Power Ministry which’ 
nia ante aaa eas see that beret procedure was followed 
, : Tesponsibdle for th ay Ae a t- 

ment not processing these applications. He then Pager Pais 
ters including the Finance Minister were present at the Cabinet meeting 
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and hence as the lease was granted as a result ofa decision obtained at this 
meeting, 20 question of abuse of official position by any Minister indi- 
vidually could arise. The conclusion does not fotlow—for if, as 1 show 
later, he alone knew of Yasmin Bakshi’s interest, the acquiscence of the 
‘other members of the Cabinet—who did not know of the respondent’s 
interest in it—is explicitly on foot of their belief in his suggestion as to 
the need for the tong term lease. Their concurrence in the proposal, 
therefore, affords no answer to the respondent, for the charge here is of 
abuse of power and not one. of negligence ia the management in the 
affairs of the State ; and abuse comes in only if he with knowledge of 


=< intetest of his relation in respect of a matter, he was guilty of a deliberate 


non-observance of the rules to the prejudice of the State and to the benefit 
of bis relation. For what is suggested by learned counsel for the Go- 
vernment is that he alone knew of Yasmin’s interest and that that was 
the motive force for this departure, and this matter was brought up be- 
fore the Cabinet without any proper imemorandum, with nothing to in- 
dicate which Department had processed the application, or whether it 
had passed through the Development Department, whether the Finance 
Department had been consulted. Tt was besides brought in on an agenda 
whose terms, as_ I have already set out, did not bring out the duration 
of the lease which was sanctioned. When the respondent goes on in 
paragraph 23 to acvert to the note of the Development Secretary dated 
6th December, !958 (Document 21 in this allegation) he does not improve 
his defence because what was stated against him was that advantage was 
taken of the name of Nedous and that the lease was granted in the 
name of Harry Nedou though he had not been in the hotel business and 
the partner who was to finance the business was none other than tine 
respondent’s son or daughter-in-law. 


20.26. In paragraph 24 the respondent refers to the recommen- 
dation of the Ministry that the lease be renewed for 20 years, but T see 
nothing in the documents to suggest that there was any recommendation 


in this as to the duration. In Document 2 which is the application by 





Harry Nedou he prayed for a renewal for a period of 40 years from 
the date of the expiry of the current period of the lease. "Whe ,nthis 
-application was forwarded to the Chief Engineer, in his notings (Docu- 
ments 3 avd 4) the Chief Engineer left it to the Government to decide 
(a) as to whether it should be renewed and (2) as to its duration if re- 
newai was agreed to when finally these were forwarded by the Minister 
Mr. Shamus-ud-Din to the respondent, he never made any suggestion 
as to the duration but forwarded merely the applications together with 
the reports of the Chief Engineer and it was this personal letter addressed 
to the respondent that was treated as the basis for the consideration of 
the item in the supplementary agenda. It was only at the Council 
meeting that a decision was reached that the lease should be renewed 
for 20 years. He 3s, therefore, not correct in stating that there was 
some recommendation of the Ministry that the lease be renewed for 20 
years. 


20 27. Paragraph 27 deals with the crux of the matter and in 
this he says that he has no knowledge of the agreement, oral or writt n, 
between Yasmin Bakshi and Col. Barry Nedou and that no one mentioned 
to him regarding the existence of this partnership --neither Nedou nor 
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Bakshi Bashir Ahmed. Of course, as regards _ this matter there ising 
documentary: evidence to establish Government's case, -but it is mercly 


-a.matter of inference. 


20:28. I shali now proceed to examine in some detail the creqi. 
bility ana acceptability of the story of Mrs. Yasmin Bakshi that! her 
interest in the lease negotiated by Harry Nedou was kept secret’ from 
the respondent and the: corresponding denial: by the respondent of his 
knowledge of her interest in the lease and in the hotel- business. 


20.29. I shall start by referring to‘the sort of feelings and relations 
“ship between Harry Nedou and the respondent according to ‘the -latter, 
I refer to his reply to-Allegation 35 and I quote— ; 


*.,..On the fall of the Sheikh Abdullali Ministry this-respondent 

was called upon. to form a-new Ministry. Colonel Ghulam 
Qadir is the brother-in-law of Sheikiv Sahib and during’ Sheikh 
Sahib’s’ Premiership was functioning as the Military Secretary 
to the Sadar-i-Riyasat. Consequent upon the formation of 
the new Ministry headed by the respondent and fur the political 
situation then obtaining as an aftermath of the fall of the Sheikh 
Ministry it was considered not advisable to retain Col.Ghulam 
Qadir. as the Military Secretary to the’ Sadar-i-Riyasat' by ‘the 
tnen’ Ministry and this respondent advised the Sadar-i-Riyasat 
accordingly. In the result Colonel Ghulam Qadir was-asked 
to relinquish thc post. In the atmosphere of antipathy between 
the respondent and Sheikh Sahib’s family and_ relatives, and 
aggrieved as the Colonel was at the hands of this respondent 
as being responsible for his dislodgement from the office of the 
Military Secretary, it was not conceivable that’ Colonel would 
see this respondent... .” 


ee ots exactly corresponds to the truth, one thing is clear 
vane Vane Sus was by no mxans his close and intimate friend. It 
eeieheetes he mes the respondent on 15th June, 1963 and im- 
ee nea nea the promise of favourable orders on his tequest, 
cee s eoulents of Document 5. In contrast witi this it might 
mene Ht reter to the difficulty which Nedou & Sons experienced 
Re eee ae have the Jease renewed, even for five years. AS 
we find that Willie Nedow. {am not repeating it, “During all the time 
& Sons, never thou ht tha, who was carrying on the business of Nedous 
ricetin onde reais lat any advantage would be gained by personally 
raat conet ot nt. ait Matter proceeded only on the: basis of 
ee es ea al 1 the Secretariat. Nor was it then thought 
Bab and Hany ye ts pay Nedou would be worthwhile or’ be 8 
COnMaSEoWe aden ct the respondent in that connection. But 10 
interested, the appli pe ewiately after Mrs. Yasmin Bakshi ~became 
cee i eae ee cation 1s presented in person by Harry Nedou: who 
him, and more th : haben wae not very much personal grata with 
as ee eee (hal a prayer is maae in it for renewal of the !easé 
Cee ore © Sennination of the earlier lease-and this in the face 
ya urdles wi Ich an application even for a five year term whic 
atterded the earlier application of Nedous. In this ae eon it might 








y 
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abe pointd out that on no-previous occasion:had: Messrs 
_summoned: courage to: ask ~ for.a lease for.a term o 


Nedous & ‘Sons 
f 40 years. The 


-espondent must evidently: have received-“Harry Nedou: with great cor- 
adiality’ for according to Document 5 he immediately promised. him 
favourable orders on his application—an attitude which is strange and 
4 hardly consistent with the feelings: which: the respondent states an the 


passage quoted existed: between ‘them. Iam, unable t 


o explain-all this 


‘ except on the footing that tne respondent was well aware of Mrs. Yasmin 
yBakshi’s «interest: In the: preposed’ lease, -and: that -Harry Nedou was 


approaching him on behalf - of Mrs. Yasmin -Bakshi. 


20:30. That is one aspect. ‘Besides I cannot ignore the amount 


éf-interest that the respondent was-takirg in promoting 


the business-of his 


“son Baskhi Bashir Ahmed. ‘Then: we: have the: statements of Yasmin 
Bakshi'that ‘she keenly desired her interest ia: Harry Nedou’s: application 


to be kept secret. Of course, she says knowledge of 
from the respondent, but she does not say that if it 


it: was’ kept>back 
was disclased to 


him, her scheme to obtain the lease. would have been frustrated. Now, 
if everything was above:board;-it passes one’s comprehension as to:why 
“there was neéd for such secrecy. If her interest had been disciosediand 


with’ full knowledge ‘of it, her application had’ been considered on the 
merits and sanctioned, there would have been nothing improper ins her 
obtaining a lease, the only risk was that the terims of the lease might not 
possibly be as advantageous to her if there was a full scrutiny. by all the 


-eoncerned’ departments. ‘If then it: was to avoid ‘this, 


that she ecided 


“that the matter should be kept secret, it stands to reason that her object 
could not have been. achieved unless the respondent was one’ of those 


-who:had to be taken into confidence, -because it .was 


aftcriall with: his 


- consent that her object could-be fulfilled. In these circumstances I am 
clearly of the opinion that the statement of the respondent that he was 
“kept in ignorance of the financial commitment of Yasmin’ Bakshi to the 
- extent of Rs. 3,30,000/- and of the fact that Harry Nedou when he called 
or Bakshi Ghulain Mohd. personally and handed over to him Document 


‘No.2, did so not only-on his-own behalf but on behalfo 


f Yasmin ‘Bakshi 


aswell are ‘both untrue. ‘I,’ therefore, shold ‘that: the respondent «was 
“aware of the- agreement: between’ Yasmin® Bakshi and* Harry Nedou for 
the purchase of the: business of Nedou’s*& Sons even’.before the: 15th 


‘June, 1963. I also accept the contents of the statement 10 Document 
No. S:datéd°29th- June, 1963 that when the applicatioas were presented 


4o ‘the respondent personally -as admitted iby him, he 


had assured: him 


“that ‘the transfer of the ‘lease.to’ Harry ‘Nedoushould be sanctioned. 


It is admitted’ by Yasmin’ Bakshi ‘that: Harry Nedou 
represent her not merely to negotiate the purchase bu 


was authorised to 
t to apply to the 


“Prime Munister to get the transfer as well: as the renewal of the lease. 
This answer to the two persons who came: and: met ‘him on 15th June, 


11963 is consistent only with: the respondent's ‘previo 
Yasmin’s interest in the purchase’ to be effected and 


us knowledge of 
the lease to be 


sanctioned, fer otherwise one could not understand why he should make 
a-promise or give an assurance in respect’ of a matter pertaining to anothe. 
Ministry and which even according to him required’ Council sanction 
The question of granting the Icase' was, @S admitted by ‘the respondent 


inigele a matter: which -primarily concerned the Work 
r. Shamus-ud-Din, but. we fina! Documents Jiand 2: 


5 Ministry under 
addressed to the 
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Prime Minister and presented to him personally. Even when he Leceives 
them, he personally hands them to Mr. Shamus-ud-Din. This] am 
stating notwithstanding his denial’ because of the circumstance that 
these two petitions are not forwarded to his Department for being 
diarised. Mr. Shamus-ud-Din in his turn doés not have them diariseq 
either and processed in his Departnient, but sends them to the Chief 
Engineer for a report and when they come back with the report (Docu. 
ments 3 and 4), he makes no comment on them himself, but merely 
‘forwards them to the respondent “for favour of further action” though 
they pertain to his own Department. And then two matters arise for - 
comment : (1) The speed with which matters proceed compared to the 
manner in which the question of renewal was dealt with when Yasmin 
Bakshi was not on the scene between 1959 and 1961, and (2) the manner 
in which it was put upon the agenda and passed, and there was nothing 
in the files to indicate that any stranger was taking over which in fact was 
’ what was happening. : 


20.31. In view of these features for which [ find no adequate 
answer, I hold that the charge has been established and that there has 
been an abuse of power on the part of the respondent in making this 
grant of a lease of this business to his daughter-in-law as charged in 
Allegation 20. 


20.32. The amount of benefit which Yasmin Bakshi has derived 
as a result of the lease thus obtained is not easy to evaluate. Learned 
counsel for the Government tried to obtain the figures of the balance 
Sheets of the years immediately preceding 1963 in order to ascertain 
the profitability of this concern. When addressed, however, the then 
Proprietors of Messrs Nedous Hotel stated that: all records 
prior to the 31st October, 1963 were with W. Nedou who was stated 
to be in Lahore and, therefore, not available. In regard to the period 
after the Ist November, 1963 a further letter was addressed to the firm 

ut their answer was that their balance-sheets and books of accounts 
ee with their auditors and, therefore, could not be made available. 
of fice ees I can proceed only on the basis of an estimate 
Catan able Profits which accrued to Yasmin Bakshi by this -tran- 
cs poe cee advanced by her for the purchase of the goodwill 
Sais cae aready, was Rs. 3,25,000/-. The minimum which she 
up of 9% fo rom this advance would be Rs. 60,000/- per year made 
prohtarcl i pe on her advance plus 10% on her investment 4% 
this would m ease is to run for a period of 20 years, if capitalised 

mean, say at 10 years purchase, Rs. 6 lakhs. 


21.1. We now : 
btai come to the major benefits stated to have been 
eer Rashid and his group with which are concerned the 
relatentofih egations 9,10 and 19. Abdul Rashid besides being a cles¢ 
‘onference ieee ae the General Secretary cf the Naticné 
as then the ruling party of which thc 1¢: concent 
: ne ad not been able to take any o j ct in the 
usiness activities of the family, with the re al aa ee pia ass ie 
with just an one-tenth share in the profits of Facze & Co. Ihave alicé ay 
Polnted out that with the diversification in the activities of this pare™! 


, 
3 


Sy Apres RTE ee ee a 
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firm several concerns had sprung up doing business in various lines and 
‘a which the main participants were. Bakshi Bashir Ahmed, Bakshi 
‘Abdul Majid and Bakshi Ghulam Nabi. In the case of Abdul Rashia, 
except that his brother, Ghulam Ahmed was a partner in a few of the 
minor undertakings, his interest appears to have been almost negligible. 
It is possible that this was responsible for the streak of bitterness which is 
evident in the statements on solemn affirmation which he made before 
Mr. J. N. Bhat to whom the family disputes had been referred for a1bit- 
ration. He then said— 


“For some time past the partners have become suspicious of 
one another and the other partners have come to doubt the bona 
fide and the methods of business of the prominent partneis which 
is liable to create disputes. . - Lam so ted up by the method of 
the working of this partnership that I do not want anything 
except to get myself released from it.” 


Though all the members of the family made statements before arbitiator, 
Abdul Rashid was the only one who displayed this bitterness about his 
erstwhile partners and disgust at their methods of business. 


21.2. Nevertheless he was a party to the arrangements by which 
the partnerships were dissolved but by reason of the dissolution, as 
already pointed out, he got no business allotted to himself and even by 
way of cash, got very little as compared to the lucrative businesses which 
were allotted to the others. These circumstances were relied by Learned 
Counsel for the Government for probablising the suggestion that his 
withdrawal from the partnership on the terms found in the award must 


have been made possible by a promise by the respondent that he would 
be provided with some business bringing in decent inccme and that 11 was 
in fulfilment of this promise, that the two petrol pumps which are the 
subject-matter of Allegations 9 and 10 and the ESSO agency and ihe 
ail carriage contract referred to in Allegation 19 (the last of which bicught 
him an income of over Rs. 6,000/- a month) were made available to 
him. This suggestion which is plausible has been denicd. by the res- 
pondent as also by Abdul Rashid himself in the replies they have filed 
to these three allegations. 


21.3. With these observations, ] shall proceed to deal with the 
facts in relation to the charges contained in Allegations 9, 10 and 19, in 
that order. 


21.4. The notification in respect of the charge contained in 
Allegation 9 reads thus: 


“6 kanals and 8 marlas of land (34,500 Sq. Ft.) were carved 
out of the premises of Nedous Hotel, Srinagar, which was 
already on lease with M/s Nedou and Sons and was given on 
lease for 40 years on 99-12-1960 to Shri Ghulam Jeelani, 
minor nephew of Bakshi Ghulam Mohammad, at the rate of 


Rs. 20 per marla per annum without any premium, and in viola- 
_ tion of the rules, at the instance of Bakshi Ghulam Mohammad 
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Who: was:then the: Prime Minister of the: State. The Electric 
Sub-Station:: which existed .at the. site: was dismantle and. 
shifted+to- another: place. at Government : ¢xpense, aS desired, 
by: Bakshi’ Ghulam Mohammad.’ 


21.55. An analysis: of this allegation indicates that the: following 
are-‘the points -sought® tobe made :— 


1) That the piece of land which was already included in:, the. 
”) lease to Messrs Nedous for the Nedous Hotel was taken 
away from them in order.to accommodate.Akdul Rash.ig. 


(2) That thedand thus obtained was leased to his son Who was 
then a.minor. 


(3) That no premium was..charged for this lease of Govein- 
ment land which was contrary to the rules. 


(4) That an electric sub-station which’ was on the-land which! 
was the subject of the lease-was iemoved  thereficm and 
rebuilt on another land at Government expense. 


(5) That-all‘these- were «done«at the~ instanceof orunder the 
direction -of the-respondent. 


21.6. The-narration’ of the following-facts would make=it casicy’ 
for the charge to be-comprehendediand the case. in-relation: thereto better! 
appreciated. The property: on: which the Nedous Hotel :building. was: 
constructed belonged ‘to the: Nazul-: Department of : the-Guvernment. 
The -Government had: themselves-constiucied these-buildiz.gs inicr akcut 
1890 and ever since then; the buildings had-been‘under lease ‘to. Messrs. 
Nedous for running’a.hotel, with a view to encourage tourikm:. The: 
lease was about to €Xpire-in April, 1960, and the firmiof Nedous had made: 
applications for the-renewal of the lease, but this had:not been. finally- 
decided: This renewal: had:'to-be ordered'by the Council .of .Ministers,. 
and: they decided on 13th January, 1960:in favour of renewing ‘the lease: 
orve-years till ‘April, 1965, but with: a proviso, that orders in relation: 
oe would be 'ssued ouly after the Prime Minister (the respondent). 
Hie nad Pam the Nese the "question ef he sence ae ke 
them concerning «the ae aoa obtained: an undertaking ‘ficm 
communicated to the eles oe Pipers pee ilank Yes ree 
Suggested in the resolution imm. eas respondent take. the: acticn 

‘ mediately but meanwhile, in order to 
Prevent eviction of the | eels . c; 
© “essee on: the expiry of the term, the lézse was 


informally ext ER ee 
2, jae 13th May, nage to the end of March, 196] (Document 


1.7, thi 
jects of Ana cue ieee that we have an application by Gl.ulam 
‘octet ee oe ashid: (a minor then aged. about 14) addiessed 
Je Divisional | ngineer; Construction Division Srinagar for the grent 
to him of “‘a suitable site’ without any specification cf the place fer 
installing a petrol pump (Document 3), ¢ application: ny 8 to bear 
the signature of Ghulam Jeelani, claiming to be the Ee A tative ) 





; 


- a 
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dtandard Vacuum Oil Co. (Stanvac) and describing himself as the pre- 
rietor Of he Commercial Oil Company ‘Srinagar. It bears the aate 
Porn Septem eI, 1960, but the genuineness-cf-this date hasibeen disputcd 
tic ularly for the. reason ‘that the Commercial Oil Co. was appointed 
oe ‘distributor of Stanvac only under -an agreement dated Ist Uctaber 
1960 (vide Document 10 Allegation 19), a-suspicion which. is = tenant) 
b certain features found in the receipt register in which ‘Document 3 
was diarised. Document 3 has entered on it the diary No.:7694 ana ALe 
date 10th September, 1960. In the Receipt Register (Document 6) 
however, the entry in relation to this document is-the fist entry cn ihe 


age which is ruled ,and is-written above the-line; ‘below which aleng 
normally entries are Inade and-is given the number 7894A and not 7894 
on the date 10th September, 1960. All the-other cntrics cn. this page 
which-are written 1) the space normally reserved for entries show oveL- 
written corrections in the diary numbers.. Thus the next entry is 
corrected from 7894 to 7895—5 being overwritten -on 4; the next after 
that, corrected by similar overwriting from 7895 -to 7896 and the ane 
following. from 7896 into’ 7896A: This type of correction would keep in 
tact the numbers on the previous and succeeding pages. 1 am, therefore, 
satisfied that Document 3 was not received on 10th September, 19€0. 


21.8. Before any action was ‘taken on this application, Messrs 
Standard Vacuum Oil Uo. themselves applied on'Ist November, 1960.0 


the Divisional. Engineer (Document 5) ‘enclosing ‘three copies of plans 
_ (Document 7) for the erection of a petrol pump ‘by the ‘Commercial Oil 


Co. on the Nedous site and requesting for a ‘‘no objection certificate”. 
T his proceeded on.the-basis that-this site had been selected and was being 
sancuioned. It appears to me that the entedating -of ‘Document 3 was 
with,a view to make,it appear that it preceded ‘Document'5, but Laonect 


_attach.much significance to-this feature, except that ‘tisscme.indicaticn 


that things were not above’board and thata conscious attempt wassmece 
to. make it appear that the matter was proceeding 2ccora 10 ithe usual 
routine, though there was a patent inconsistency ibetween Ghulam 


2 “ce 


Jeelani as agent of Stanvacs asking for allotment cfia suitzble site” 


and Stanvac proceeding on the ‘basis of Jeelani having selected and 


applied. for the site in ‘Nedou’s Hotel compound. 


21:9. Document 3 was not.noted_on or processed in the(Divisiqnal 
Engineer’s office, but the Divisional Engineer forwarded a.copy.of it:to 
the Chief Engineer (Document 4 dated 16th November, 1960) secom- 
mending the allotment of the site near Nedous to the applicant, stating 
that the site,had been recommended to-the ‘Kashmir-Oil Co. .a concern 


of Abdul Majid) “put as they had applied ‘for a different:site (see Alle- 


gation 11), this-one was available, adding that the matter:had been 


discussed with Nedous who had agreed to the location.of the site on-the 


land under Jease to them. 


-91,10.. This brings me to one of the poinis urged by Mr. Kham- 
bata, which.needs to.be considered. Tt was said that the question ofithe 
renewal of the lease of Nedous Hotel was kept pending andithat though 
the Cabinet had sanctioned a five year renewal -up to April, 165, the 
same was not communicated to the lessee, and that the respondent who 
shad been entrusted with the duty of getting an undertaking from the 
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lessee as regards the renovation of the furniture and fittings which 
was made a condition for the grant of the renewal had Purposely not 
taken any action in order to keep the lessee in suspense. The further 
submission was that the respondent took advantage of these circumstan- 
ces, in order to coerce the lessees into agreeing to the cutting off of 
portion of the compound included. in their lease for providing a site for 


the petrol. pump, 


21.11. In support of these submissions reliance was placed on 
the affidavit of W. A. Nedou, who spoke of the threat to him by Bakshi 
Abdul Majid who, it is said, told him'that his application for the grant 
of renewal which was then pending with the Government, - would be 
disposed of unfavourably to him, in the event of his not agreeing to the 
proposal for giving up a portion of the land for the petrol pump site and 
that because of this pressure he yielded. The version of Mr. P. N. 
Wanchoo, Chief Engineer, Public Works Department, and of ‘Mr. 
Malhotra, the then Divisional Engineer who, claim to have met Mr, 
Nedou and sought his permission does not fit in exactly, with this. In 
any event, there is nothing even to suggest that the respcndent met 
Mr. Nedou, or that he communicated through anybody his desire that 
Mr. Nedou should yield. Even if it be held that Mr. Nedou felt pressurised 
on foot of his statement being accepted, which Iam not for the rea~ 
son that he has not been examined, there is nothing on record to es» 
tablish that the respondent exerted that pressure, directly or indirectly. 





j 21.12. To resume the narrative, hardly had Document: 4 
dated 16th November, 1960 been received by the Chief Engineer than 
things began to move rapidly. There was no noting on or processing 
of this recommendation in the Chief Engineer’s cffice cither but cn the 
18th, the Chief Engineer, Mr. P. N. Wanchoo forwarded a ccpy of the 
application of Jeelani (Document 3) to the Secretary to Government, 
Development Department enclosing the recommendation of the Divisicnal 
Engineer for the grant of the site, for the reason that there was a skortege 
of petrol Pumps and desiring that sanction may be communicated. Alorg 
With this letter he enclosed a copy of the site plan which appears to have 
been one of the three which had been filed by the Stanvac when they 
applied for the grant of the site to Commercial Oil Co. (Vide Document 


5). To the contents of this pl i 
f Pian reference will b ft 
I complete the narrative, eae out ae 


21.13. The Chief Engineer’s lett i 
er W t ‘ Devel- 
panes " Department on 30th December, 1960 (Decenee 11). The note 
a wecretary drew his attention to the letter of the Chief Engineer 
an Pointed out that the rent of the land would be Rs. 30/- per annum 
in Cee ola Per month)and that the grantof the lease 

net sanction and solicited ord if ¢ 

ps ulated to the Cabinet for Sanction. This rte tae een placed 
360) ee. ete a he pees On it on the same day (30th December 
OF rat ne had discussed the case with the Rey, { 
informed him that the 8rant of the lease would SRna cue ce ik 
and that before submitting It to the Cabinet, the nature of the land etc. 
- would have to be verified from the Revenue Department. He also stated 


hat the Revenue Department might be asked to State, “if they had any 
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objection to the leasing of the land to the firm, for the purpose for which 
it was desired. It might be mentioned that these formalities are the 


requirements of the law. 


21.14.. Before, however, any of these steps could be taken, the 
matter had already been brought up before the ‘Council of Ministers 
on 29th December, 1960 and a decision recorded that the “piece of land 
belonging to Government in the premises of Nedous Hotel Srinagar 
which was-on lease to Messrs Nedous Hotel (34,500 sq. ft.) be given to 
Commercial Oil Co. (Proprietor Shri Ghulam Jeelani) for putting up 


‘a petrol pump and service station. Necessary agreement of the 


present lessee (Messrs Nedous Hotel) for this transfer has already been 
obtained, and the Law and Revenue and the Development Ministers 
had already agreed to this. The rate of rent for this piece of land will 
have to be the same as provided in the Land Grants Rules, sanctioned 
separately.” (Vide Document 13). 


21.15. It would be noticed that the Council resolution extracted 
above did not specify the period of the lease, nor the premium or the 
rent to be charged, but these were left to be decided in accordance with 
the Land Grants Rules, and it is the contention of the Government that 
the grant of the lease and the terms thereof were both in violation of 
the law. 


21.16. Before dealing with the infraction of the Land Grant 
Rules, I have to refer to certain matters relating to the manner in which 
the Council’s decision was obtained, which is relicd on in support of 
the charge. The agenda for the Cabinet meeting which was held on 
29th December, 1960, is that contained in Agenda 16/1960. The 
subject of the grant of the lease to Jeelani for the petrol pump was not on 
the agenda, but item 89 referred to ‘‘the renewal of the lease of the Hotel a 
Buildings in Srinagar and Gulmarg to Messrs Nedou & Sons for a period © 
of 5 years from 13-4-60 and 1-1-60 respectively. .---- etc.” (vide Docu- 
ment 17 which is the respondent's copy of the agenda). The memo- 
randum which was circulated to the Ministers in relation to this item on 
the agenda is Document 12. This was prepared by the Development 
Department and is dated 20th December, 1960. After setting out facts 
in relation to the application by Messrs Nedous & Sons for rencwal of the 
lease of the Hotel buildings it submitted to the Council a resolution which 
if adopted would sanction the renewal of the lease for a term of five years 
from 1960. It is on the basis of this item in the agenda that the reso- 
lution in relation to the lease to Nedous was passed, @pproving the 
proposal for renewal of the lease but adding that “‘crcers should be 
issued only after the Prime Minister had taken a commitment in writing 
from the proprietors of the Hotel for the renovaticn of the furniture and 
fittings thercin.”” 


21.17. The Council decision, however, did not stop with this, 
but proceeded in the second paragraph to sanction the lease in favour of 
Jeelani in the terms already set out. 


921.18. Ientirely agree with the submission of Mr. Khambata that 
the second paragraph of the decision relating to the grant of lease 10 
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Ghulam Jeelani had. nothing: to do with tke Frepesal regaidir g the 
renewal of Nedou’s lease centaincd in item 89 of the egerCa,, which Was 
the only matter on which there was a memorandum which was circu. 
lated to'the members of the. Cabinet. The suggcsticn by the vespcrcent 
in paragraph: 21. of his reply that-this wes a mattcr “ancillary to tke 
renewal of the‘ leasé’”’ is entirely withcut substence cnd Las cnly te be 
stated’ to’ be rejected. It was really an‘ independent subject, a grent for 
a different purpose and in fuvourcf a different indivicual, wkere land wes 
being granted on. lease for building purposes regaiding-which dflerer.t 
considerations applied. The subject-nct-beirg.cn the eger.da, erd there 
being no-themorandum on’ the subject, itis reascrehle to asstme that 
the Ministers present'could-not have known anythirg cn the subject. 


21.19) At this point it is necessary to'rcfer tothe rules gcverning 
the procedure for the transacticn of Gevernmeni Lusincss’ by. the Ccuncil 
of Ministers. In line with the corresponding provisicns applicable to tle 
States and the Union'under thé Constiiuticn of India, sccti¢n’ 43 cf tke 
Constitution of Jammu and ‘Kashmir empowers: the Sadar-i-Riyesat to - 
make rules concerning the transaction cf ike busincss cfike Geveaarment 
of the State and fer the allocation’among Ministcrs of the said. Goverr- 
ment. 


21.20. Rule 9 of these rules providcs that “subject to the ordcrs 
‘of the Prime Minister under Rule 15, all cases... shall be- brought before 
the Council (of Minis érs) in: accordance with’ the prévisiens cf the 


‘Provided that no case in regard to which the Finance Department 
1s required to-be consulted under Rule 11, shall save ‘in excepticnal 
circumstances, under the direction cf the Prime Minister, be discussed 
by the Council unless the Finance Minister has hed an opportunity for 
- considering it.” sake ‘ ; 


21.21. Rule 11 referred to hee picvidéd that— 


(1) ie Department shall without previous consultation with 
odes eae en authorise any orders (otker than 
Fideae nt to any general delegation made by the 

nce Yepartment) which. (a) either immediately or 


by their re : F 
‘Percussions will affect th fi “ara e 
5 : Bz eu tale 
or which, in. particular— nances of the'S 


: Sencral provisions of .y] al 
which i 4 oh rule 9, no picpcsé 
Deniers he Previous consultation. of the ie ce 
Departnient tas oe tule; but in which the Finance 

pa ee concurred, an ‘Financ 
sip has agreed with the THe d the “Finance 
may le proceeded with iinless aw 

a MESS: a decisicn. : 
has bon taken by the Counc sion: to that ¢flect 
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pguccs eRe Sov prOvIees 
“The Finance Department’ shall be consulted before the issue 
of orders upon all proposals which affect the finances cf tke 
State”. 
and Rule 36— 
“The views of the.Finance Department shall be bicvght to tke 


permanent record of the department to’ which the case belengs 
and shall form part of the case.” 


24.22. Giving cflect -to these provisicns the Kashmir Beck cf 
Fiyiancial’ Powers: provides— 





«3.9, No Department shall without previous consultation 
with the Finance Department authorise any adas (other then 
orders pursuant to any gcneral delegaticn mace by tke Firarce 
Department) which either immediately or by their repercussicns 
will affect the finances ef the State or which in particular ~~ 


(a) involve any grant cf land cr assigriment cf icvenue oF 

concession, grant, lease or license of mineral or forcst sight 
or a right to water power or any easement or privilege 1 
respect of such concessicns ; 


21.23. ‘The manner in which a matter is to be brovght up kefcre 
the Council is thus set out in Rules 18 and 20(2) and (3). 


18. “When it has been deeded to bring a case befere the Cour’, 
the department to which the case belergs skall, unless aL e 
Prime Minister otherwise directs, prepare a memorencem 
indicating with sufficient precision the salient facts cf the case 
and the points for decision. Such memorencum ard such 
other papers as are necessary to enable the case to be dispese 
of shall be circulated to the Ministers.” 


20(2) “After an agenda showing the cases to be discussed at 
meeting of the Council has been approved by the Prime Minister, 
copies thereof, together with copics of such mcmoarca <S 
have not been circulated under rule 18, shall be sent Ey tke 
Secretary to the Council to the Prime Minister and other 
Ministers so as to reach them two clear days before the 
date of such meeting. The Prime Minister may, 2 the 


case of emergency, curtail the said report of two days. Copies 


of the agenda and the memorandum shall at the same time be 
sent to the Sadar-i-Riyasat.” 


90(3) “Except with the peimissicn of the Prime Minister re cece 
shall be placed on the agenda ofa mecting unless papers relatirg 


thereto have been circulated as required by rule 18. . 


[ 428 ]- 


21.24. Thus if a matter was not in the agenda like the oe 
are now concerned with, it could have been brought up before He 
Council only at the instance of the Prime Minister. ie 


21.25. Besides, there is another circumstance which has to 
taken into account. I have already referred to the fact that afte; the 
application of Jeelani reached the Development Secretariat by the Chie 
Engineer writing to the Secretary, it was still being processed (Vide | 
Document 11) and even before the Develcpmcnt Secretary could 
seek the opinion of the Revenue Secretary whether ile Reverve Depart. | 
ment had any objection to the prcposed lease (this was cn 201 Decenka, 
1960), the Council resolution had been passcd the previcus day. They r 
was, therefore, no possibility of the applicaticn of Jceleni keirg Irewn 
to the officials other than the cflicers cf the Engincerixg Deparimert, | 
nor even to the Chief Secretary, because ike file wes still in tle Dovelc- 
ment Department. In these circumstances, Mr. Khambata urged that | 
it was the respondent and he alone who could have kncwn of | this appli- 
cation at the Cabinet meeting, and having regard to Rule 20(3) cf the 
Rules of Business, he alone could have intrcduced tke subject at the 


meeting. 


21.26. In this context, reference was made to a statement in the 
affidavit of the Chief Engineer Mr. P. N. Wanchco, that the respen- | 
dent handed over to him three typed applications two of which were 
unsgined, purporting to be on behalf of Ghulam Jeelani (Document 
3). Mr. Wanchoo added that the respondent signed the third applice- 
tion as G. Jeelani. This last statement I refuse to accept, as there is 
nothing to corroborate or substantiate it, and besides the hancwritirg 
expert does not support this (vide Document 27), though he states tkat \ 
the signature is not that of G. Jeelani. But in so far as Mr. Wenckco * 
speaks of the application being handed over to him, I am prepared to 
accept this statement notwithstanding the denial by the respendent, 
since there is nothing disclosed by the respondent in his reply as to eny 
other source from which he could have informaticn regarding this app 
lication, the name of the applicant, the name of the firm of which he 
claimed to be the proprietor, the location of the site and the purpett 
for which the site was needed. Document 3 which purports to beat 
the signature of Ghulam Jeelani in whose favour the Cabinet sanctions 
ne grant of a lease, does not contain any description of him to identi 
ee eon out un father’s name etc. and the Ccmmerical Oil | 4 
on sald to be the Proprietor, is a mame which ceime in 
it stence only at the time of this document. In the circumstance 
ig canenton the Govemment athe spender. Sine se 
existence of his applicatinn the identity of the applicant, and of th 

Ppication appears to me to be well-founded. 





was made in regard te the Proceedings of the C il to which I she 
advert. First, under Rule 11 of onus eee aati invel 
ving the grant of land, which would include leases have normally 1 
obtain the concurrence of the Finance Department before the proposals 
are placed before the Council of Ministers. In cases where they 4% | 


notobtain such concurrence, the views of the Finance Departme? 


§ 


y 
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pave to be ascertained, so as to acquaint the Cabinet with the financial 
#e plications involved. Under the proviso to Rule 9 of the Business 
oles ‘extracted earlier, the matter could be discussed in the Council 
even if the Finance Department had not been consulted only if the 
Prime Minister so directs, and the Finance Minister. being present 
has had an opportunity of considering the matter. At the date when 
the resolution In relation to this lease was sanctioned, 7.6. on 29th 
December, 1960, the respondent was himself the Finance Minister, and 
st was his concurrence that made up for the lack of consultation with 
the Finance Department. 


21.28. The next circumstance to which my attention was 
drawn was, that the application was made to and entertained by the 
Public Works Department, though admittedly the land was Nazul land 
and the Nazul Department, that is the Department cf Revenue, had 
never any say in the matter of the grant. It would be noticed that in 
the Development Secretariat, after the Divisional Engineer and the 
Chief Engineer had both made recommendations favouring the grant, 
a proposal was made to forward the papers to the Revenue Department 
for ascertaining their views, but this proposal came too late as even 
before it was mooted, the Cabinet had sanctioned the lease. Mr. 
Khambata, therefore, suggested that without the direction of some 
one at the top who was interested in the application being granted, 
this could not have happened and I see considerable force in this sub- 
mission. 


21.29. Lastly, it was pointed out that the timing of the appli- 
cation and the grant of the lease, have a significance in relaticn to the 
affairs of the members of the different groups of the respondent’s family. 
Mr. Khambata pointed out that under the award of Mr. Bhat (Docu- 
ment 30), most of the tangible assets and businesses which were prefit- 
able were allotted to the group of Abdul Majid and Bakshi Bashir Ahmed, 
and Abdul Rashid got very little, except an allotment of monies to be 
recovered from the Central Government as regards which a sult was 
pending. Out of the amount to be recovered less the expenses, 
one-third was directed to be given to Abdul Rashid, the -other 
two-thirds being given in equal shares to Ghualm Nabi and Abdul 
Majid. It was submitted that there must have been an understanding 
that any deficiency would be made up by the respondent using his official 
position to secure advantages which would ensure pecuniary advantages 
and that it must have been in purusance of such an understanding that the 
leases under this and the next allegation (Allegation 10) were granted in 
the name of the minor Jeelani son of Abdul Rashid. Under the 
award which practically gave effect to the agreement between 
the parties and gave it a legal form the arrangements 
thereunder were to be effective on and from Ist January, 1961 
—the previous partnerships being treated as dissolved as and 
from 3lst December, 1960. Of course; the understanding referred 
to compensate Abdul Rashid is not to be found in the award, but this 
would not be conclusive, as admittedly (vide the discussion regarding 
Allegation 23) there were understandings between the parties which 
did not find mention in the award. The suggestion is attaractive 
as being plausible, and as the same is an inference based on what are 
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admitted facts and circumstances, 1s not open to objection onl 
ground ihat there is no document .in terms evidencing 1t. Though ye 
force in the submission, I should not be understocd to have ‘based os 
conclusions on my accepting this suggestion as true and-establisheg, y 

21.30. There were also certain other circumstances which wer 
referred.to by Mr. Khambata toreinforce;his argument. The first of these 


was that the lease was sanctioned by the Cabinet on the very day When the 


rules under the Land Grants Act, 1960 were passed by the Cabinet, i¢ 
on 29th December, 1960. It was pointed cut that.there were several. cases 
in which applications made very much earlier were held up for being deal, 
with till after the rules were passed and in,accordance with them, but ih 
this case, without any proceessing by the Department, without thee J 
being even a trace of the application being before the Cabir.ct, :the grant, 
was made.on the very day the rulcs were passed. Though I sce. consider. 
able:force.in the submission regarding the natu. ‘Lh ougapplicaticn, the | 
absence of any noting cn it erd the sam re ojotthe ing lkefcre the 
Cabinet, I do nct attach any great importance to bhe circumstance 
that-the grant was sanctioned on the very day cn which the aule 
were, passed. Item 28 cf the Agerca (16 cf. 19€0) related to the | 
rules, and after they were passed, the qucsticn of the giant cfile Icase 
was taken up and the same was sanctioned. ‘Jf -athciwie there was 
nothiakt illegal or improper in the decisicn:to grant the lezse at that! 
meetigng, particularly as the same is directed.to.be ‘‘in.accordance with 
the Lnand Grants Rules,” I do not see any irregularity arising ficm:the 
coincidence of the dates, except that it possibly indicates that the res- 
pondent who desired to put it through, treated the matter as,so.extremely 
urgent as to brook no :delay. 





21.31. Some stress was laid.on the fact that though .Ghulam 
Jeelani was put forward as the proprietor of the Commercial Oil.Co. whet 
the application (Document 3) was field.and the Cabinet sanction was 
for the grant of the lease to him (and incidentally it might be pointed 
out that he himself executed the lease falsely stating that he was aged 18), 
still when the agency agreement concluded between the Commercia 
Ojl Co. and Stanvac:-was actually executed, Ghulam Jeelani’s name di 
not appear as the proprietor of Commercial Oil Co, but Ghulam Ahmed 
claiming to:be the sole proprietor of the concern signed the ag.esmell 
regarding sale of gasoline in 1960, and the later. agreements of 1961-wi 
the oil comany pwere signed by.Ghulam Ahmed and.Mrs. Abdul Rashid 
Partners of theagency firm (vide Document 26). Tt was suggested thal 
minor Ghulam Jeclani’s name was put forward in order to ccnceal Ue 

identity of the real lessees, and that this was a.device adcpted by Abdul 
‘Rashid, and;the respondent to avoid any suspicicn of the lease beim’ 
granted to Abdul Rashid. No dcubt this js plausible “but nothinb 
aon The only persons, however, who could have thrown light 28° 
why the minor Ghulam Jeelani was originally put forward as the pio 
prietor, and why later others claimed to be proprietors of the Com 
mercial Oil Co, were Ghulam Jeelani himself.and the subsequent pa 
prietors. Both Ghulam .Jeelani as well as Ghulam Ahmed have fil 
statements, but neither has attempted to solve the.m stery. “I dot 
however, consider it necessary to solve it. One ie i clear.that the 
group of Abdul ‘Rashid was always.in the picture .by his son oF wilt 





ae 
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aad his brother along with him, and that is all that tke Gcvarment 
g interested 17 showing. 


91.32. Learned Counsel also referred to this €ircumstance of the 
ehange if the copmosition of the proprietorship of the Gcmmercial 
Oj] Co. to make a point that this amounted to a transier of the lease-hold 
interest by Ghulam Jeelani to others and that as it was without 
the previous consent in writing of Government, it was a violation of the 
terms of the lease, in regard to which no action was taken in accor- 
dance with the lease terms, it being suggested this was due to the action 
or influerice of the respondent. There are, however, more answers 
than one to this submission. In the first place, it has not been estab- 
lished that the concerned officers of Government were aware of the 
changes in the proprietor-ship of the Commercial Oil Co. T hat apart, 
I do not think it is comprehended in the charge as notified which the 
respondent was called on to meet in this enquiry. For these reasons, 
I consider, that Learned Counsel for Government is not entitled to 


bring this up in connection with Allegation oF 


21.33. It will be recollected that the Cabinet resolution directed 
the lease to be granted under the Land Grants Rules, 1960, and it is 
submitted that the lease as granted was not in accordance with these 
rules, This takes me to these rules which were passed by the Cabinet 
on 29th December, 1960 under the Land Grants Act, 1960. Before 
referring to this statute and the rules, it would be useful to detail the 
prior law on the subject which was amended and codified by this legis- 
lation, as the effect of the statute on the previous is one of the matters 
that require to be considered. 


21.34. The law relating to the grant of Government lands for 
buildings purposes was originally contained in rules framed under 
Resolution 2 of 1905 which applied to the towns of Srinagar and Gulmarg. 
These rules provided for the acquisition by the State on payment 
compensation of those lands which were recommended for the purpose 
by certain named authorities as fit for allotment for building purpeses. 
Thereafter persons desiring to occupy plots on such land could apply to 
the Government specifying certain relevant particulars. On the appli- 
cation being accepted, the lease of the plot was deemed to be ccmplete. 
The term of the lease was ordinarily to be 40 years in the case of lands 
of Srinagar, subject to renewal at the option of the lessee with the rent 
being revised at the time of renewal if considered necessary, the renewal 
being for a term not exceeding 20 years, further renewals cn revised 
terms not being forbidden. If the lease was put an end to either by 
refusal of renewal or on the expiry of the term, the Goverrment had 
to acquire the buildings on payment of compensation, for determining 
which procedure was laid down. The main condition of the lease was 
the payment of ground rent which the lessee had to undertake to pay and 
pay regularly. The other provisions of these rules are immaterial. Tt 
will be seen that these rules made no provision for charging any 
premium. : 3 


91.35, These rules underwent a revision in Smv. 1967, 1.¢. 1919 
A.D. which applied “inter ala to Srinagar. These new rules als¢ 
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provided for an application by the person seeking allotment giving 
Rertain specified particulars. 


8 provided that where the land was within 
Bee gent de the President of the municipality had to 
Robi d and if the land was in the possession of any Department 
Pg Someta rs its consent had to be oblained. When the authorities found 
ee there was no objection to the grant, it provided ior the 
land being directed to be put to auction to determine the ground 
rent payable. Provision was, however, made for the ground rent being 
fixed. on bases other than by auction, or on ad hoc basis, _but the 
minimum rents payable were specified. The leases were ordinarily to 
be for a term of 40 years with renewal at the option of the lessee for a 
period of not more than 20 years. 


21.37. These and several other rules were all Tepealed and 
replaced by a comprehensive and consolidating Act in 1960—The 
Jammu and Kashmir Land Grants Act, 1960 (Act XXXVIIT/60) 
which applied in the first instance to certain towns including Srinagar. 
Under Section 4, the Government was empowered to determine the 
extent of land available for building purposes and to grant land on lease 
on “such conditions including those relating to premium and ground 
rent as may be prescribed’? 


21.38. Section 9 enabled the Government “‘to make rules for 
carrying out the provisions of the Act,” which included inter alia 
the provision relating to the conditions of lease. = 


21.39. Section 10 is of some importance, in view of the cons- 
‘truction which has been contended for by the respondent. It enacted— 


“Section 10. Other modes of grant or transfer, 


“Nothing contained in this Act shall preclude or be deemed 
cver to have precluded the Government from making any 
grant or other transfer of land or any interest therein, 
other than a lease under this Act.” 


21.40. Section 11] enacted— 


“ll. Transfer of Broperty Act Svt. 1977 not to apply to 
Government Grants :_ ; 


“Nothing contained in the Transfer of Property Act, Svt. 
1977 shall apply or be deemed €ver to have applied to any 
grant or other transfer of land or any interest therein hereto- 
fore made or hereafter to be made by or on behalf of the 
Government to or in favour ot’ 
every such grant and transfer 


; shall d take 
effect as if the said Act had no femeeourtued. an 


t been passed.”? 


21.41. Section 13 effected a repeal of th 
rules and regulations relating to the allotm 
Poses with a saving regarding the inciden 


€ entirety of the previous 
ent of lands for building pur- 
ts and terms of leases already 











7 
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granted and it was in these terms :— 


13. Repeal and savings.— 


“The Rules for the allotment of “Building Sites in Srinagar 
‘and Gulmarg, Svt. 1962, the Rules for Grant of Lands in 
ammu and Kashmir for Building purposes (Ailan No.10 
dated 7th Bhadoon, 1976) and the Rules for Grant of Land at 
Gulmarg and Pahalgam in Kashmir for Building purposes are 
hereby repealed. But nothing herein contained shall except as 
otherwise provided in this Act, affect any terms or incident 0 
any lease granted under any of the aforesaid Rules.” 


91.42. This Act came into force on 24th October, 1960. 


21,43. The first question fer consideration is the effect of this 
enactment on the powers of Government to effect leases of land ‘for 
building purposes other than in accordance with the provisions of this 
Act. By Section 13 of the Act all the previously existing legislation 
empowering Government to effect leases and prescribing conditions 
thereof stood repealed. The result was that in so far as the powers 
of Government to effect leases of land rested on the rules or regulations, 
those came to an end on 24th October, 1960 and recourse could not have: 
been had to them for granting leases thereafter.. It is, however sugges-” 
ted on behalf of the respondent that the Government had an inherent 
power to dispose of their property and that.such a power would not be 
extinghuished by the repeal effected py Section 13. 


21.44. But assuming the correctness of this submission, it must 
be conceded that the subsistence of the power would be subject-to compe- 
tent legislation in that behalf. If Section 4 were read as a comprehensive 
code dealing with the subject of grant of leases of Government property 
for building purposes, it would be obvious that there could. be no recourse 
to the concept of a residual power inherent in the Government to 
effect leases, apart from Section 4 and other rules made thereunder 
(compare De Keyser’s Hotel versus Rex 1920 Appeal Cases House of 
Lords page 508). Is it such a code is the question next to be answered. 
It is in this context that Section 10 of the ‘Act which I have extracted 
earlier assumes significance. That section saves certain powers of the 
Government really ex abundanti cautela, because practically the entire 
Act of which Section 4 is the operative and crucial provision deals only 
with leases and no saving of other modes © grant was really necessary. 
Besides in this saving; it appears to confine its operation to other modes 
of grant or transfer, 1.é- other than 4 lease under the Act. This might 
be contrasted with the language employed in Section 11 which enacts that 
eVery gtant by the Government shall have effect according to its tenor 
notwithstanding the Transfer of Property Act and the expression grant 

in this section is comprehensive to apply to leases as weil. 


21.45. Itis, however, unnecessary for me to pronounce finally 
on the proper construction of this legislation for the reason that the 
Government have proceeded on the basis that notwithstanding the 
provisions of the Act, they had an inherent power to grant leases. 
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Qn such terms as they chose. If this were correct the ites | would be 
that in effect the Act has made little cr no change in the Jaw on the 
subject. as I am concerned here not with the correct Interpretation of 
the Act and the rules as with the improprieties and misconduct any, 
I shall examine the conduct of _the respondnent and others on the 
basis of their interpretation of sections 4,10 and 13 being correct, 


21.46, ‘That brings me to the rules framed under Section 9 
in accordance wth whose provisions the lease to Ghulam Jeelani was 
directed to be granted. These rules which were passed by the Council 
On 29th December, 1960 were published in the State Gazette on 26th 
January, 1961. They were by Rule 1 to come into effect immediately 
and I shall assume as has been submitted by the respondent in his reply, 
even if I am rot persuaded about its Correctness, that the date it came 
into force was the 29th December, 1960, though according to the General 
Clauses Act of Jammu and Kashmir, rules come into force only on 
publication in the Gazette. By Rule 3 the Collector and the Financial 
Commissioner were entrusted with the duty of ascertaining the land 
available for grant. Rules 4 to 6 make provision for public auctions of 
the lands which are Proposed to be granted on lease and prescribe 
the procedure therefor. The auctions are for ascertaining the premium 
for each plot of land. Rule 7 prescribes the conditions on which alone 
leases could be §ranted and aniong these it would be sufficient to refer 
to— 

(a) The term of the lease would be 40 years, subject to renewal 


at the option of the lessee for a further 40 years term subject 
to an Overal] Maximum of 99 years. 


(b) Providing for the Increase of ground rents at the time of 
renew. Js. = 
(c) Prohibiting liersfas cf tke leased lend witkcut the consent 


pee efile Gevernment orcflicer authorised in that 
ehalf, 


(d) Provision for Payment of 81cund rent at rates set out in rule 
0, : besides the premi 


mum which js t ined b 
auction, ] 0 be determined by 


(e) Covenant to pay all rents, rates and taxes. 
(f) Buildings to be erected within three years. 


(g) Construction to be Maintained in’ good repair 
(h) Indemnity to the lessor i 
lessee or his aes et damage See athe 


21.47. Rule 19 S§E< fied tk i 
several localities in the <cveral tons of thes payable ae te ta the 
i etc. 


21.48, These are { llewed 


’ Y statutory f 
Act Setting out the cove ents ard s1 Y forms of eases under. the 


'Pulations Contained in the rules. 
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91.49. Whether or not I amright in my construction of section 

; that Government had no power to effect leases cf Government land 

for building purposes other than in accordance with the Act and in 

conformity to the rules framed thereunder, the Cabinet resolution o 

99th December, 1960 directed the grant of a lease to Ghulam Jeelani 

“in accordance with the provisions ot the Land Grants Rules, 1960,” and 
these rules required— 


(1) that leases should without exception be granted only on 
payment of a premium ; 


(2) that the premium should without exception be deter- 
mined by public auction; and 


(3) vested the Government with no power to relax the above 
requirements. 


21.50. This also is academic, since the Government have pro- 
ceeded on the assumption that though the rules framed under the Act 
had normally to be observed in the grant of leases, still they were capable 
of being waived by the Government. The controversy between the 
parties in regard to Allegations 9, 10 and 11—dealing with leases of 
Government land for the erection of petrol pumps in favour of the rela- 
tions of the respondent—has really turned on whether the waiving of the 
rules and the relaxation effected had been justified and whether even 
the formalities subject to which the relaxation was usually effected, were 
observed in these cases. I shall be pointing out later now afier 1960 
there were practically no leases granted without premium and that in 
cases where no auction was held to determine the premium, its amount 
was estimated by the Revenue and Finance Departments on the basis 


of what the land might reasonably fetch by way of premium, if put to 
auction. : 


21.51. In pursuance of the Cabinet resolution dated 29th December, 
1960, a Government Order was issued cn 19th January; 1961 (Decument 
15), sanctioning the grant of the land of $4500 sq. ft. (6 kanals 8 marles 
as per site plan submitted by the Chief Engineer, Roads and Buildings, 
to Ghulam Jeelani for 40 years at the prescribed ground rent cf Rs. 20/- 
per marla per annum and an agreement in terms of this Government 
Order was executed on 29th May, 1961 (Document 25). This lease was 
granted without any premium being demanded or paid and it was urged 
that this was in violaticn cf the specific provisions of the Land Grants 
Rules under which it was necessary not merely that a premium should be 
exacted, but that the same should be determined by public auction. 
In this connection reference was made to the note dated 27th February, 
1961 in the file in relation to the lease involved in Allegation 11 (docu- 
ment 28) in which mention is made to a directive of the Prime Minister 
(respondent) that ‘‘the grant of leases. ...will be made by the ccm- 
Petent authority with the previous permission of the Prime Minister 
(respondent). Further it is there stated that as the land wasbeirg 
leased for a commercial purposes, and the premium had not been fixed 
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by open auction, the concurrence of the Finance peepee nt Was neces, 
sary before issue of final orders. The requirement of Finance Depa 
ment’s concurrence was in accordance with item 7 on page 39 as 7 
Kashmir Bock of Financial Powers under which the Revenue Depart 
ment could sanction leases of Jand for building or commercial] Purposes 
without Finance concurrence ‘‘on fixed rates of rent prcvided premiin, 
has been determined by public auction,” es 


21.52. It was suggested by Government that if there had been 
an auction, the amount of premium wculd have keen as much as 
Rs. 50,000/-, regard being had to tke rates which were realised when 
auctions were held, but that there was no evaluaticn by the cencerned 
Departments—the Revenue and Finance Departments—cf the 1ea- 
sonable amount that should be fixed as the premium. It was'sukmitted 
that this was not merely in flagrant violation of the Land Grenis Rules, 
but wholly inconsistent with the practice in other cases, and that 
such huge benefits by a transgression of the plain terms of the rules weld 
not have been granted to the lessee but for the solicitude wihich tke 
respondent took in the whole affair. 


21.53. I see considerable force in this submissicn. It is clear 
from the files that the procedure of an auction to dete: mire the premium 
was not observed in a ‘few cases, but the view which appears to have 
been taken in ‘them by the departments and with which Goverr.mert 
concurred, was~ that where an auction was not pessible, or was con- 
sidered not necessary and desirable, there was still need to demand:a 
premium, and that in all such cases the quantum of premium was to ke 
determined by the Revenue and Finance Departments cn a_ fair 
estimate as to what an auction if held would yield. It is regrettable 
that in the present case, considering the extent of land in such a prcmi- 
nent locality as the Hotel Road on the National Highway, should have 
been granted on lease without a premium and IJ am satisfied that this 
infraction of the rule and the loss of Government revenue was dve 10 
the interest which the respondent took in having this lease granted. 





21.54. The next matter related to the removal of the Electric 
Sub-Station that there was on the leased plot at the Government 
expenses, betore the lease came into. effect. This electrical sub-station 
ie ees at the south-eastern corner of the plot leased out and abutting 

of neue ave which is a National Highway.- This road which is part 
ickees os fon Lakhanpur to Ur} had been declared'a Nationa 
ane on 7. Lhave already pointed out that I enteretained graye 
pee i < ulam Jeclanj had applied on 10th September, 1960. seeins 
ae © ee appointed. the Commercial. Oj] Co. as their agents 
that Ae i October, 1960. Thesubmission of Mr.. Khambata was 
Jens esa to ina sgl end over Chl 
lI; S 1 that this o struction in’ the shape cf - th! é 
Electric Sub-Station, whose €sxjistence ese ot P irce 0 4 
danger to the petrol installation, was cana ae ne fice Bai at 
Government expense. The dates when proposals. for this of oval were 
started, and the expedition with which jt was carried out, appear to are 
to afford good toundation {or these suggestions. On 29:h/31st October, 
1960 the Assistant Engineer electricity addressed a letter to the Electrical 
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Engineer, Srinagar (Document 20) pointing out that the Nedous Hotel 
Sub-Station was not located at a safe place, being almost on the National 
Highway and that steps should be taken to shift it to a nearby place. 
J:have to add that these two officers had already inspected the site and 
the proposal had been finalised, the correspondence being only formal. 
He submitted his estimates for the purpose which came to Rs. 3172/- for 
shifting the H.T. line etc. and Rs. 3770/- for dismantling the existing 
structure and rebuilding it at the new site, totalling Rs. 6,942/-. He 
added that the work had been taken on hand in anticipation of sanction, 
as verbally ordered. It might be pointed out that the metalled road here 
+5 50 ft. wide, with a footpath beyond it of 10 feet, and there was 15 feet 
of vacant space from there to the wooden fence of the Nedous Hotel 
Annexe. The sub-station was a few feet inside the wooden fencing 
(see plan Document 19). These would show that but for the petrol 
pump coming there, there was nothing wrong with the location of the 
Electric sub-station o:s-a-vzs the Highway. 


21.55, The Electrical Engineer in his turn addressed the Cnief 
Engineer on 10th November, 1960 (vide Document 21) stating that the 
P.W.D. National Highway authorities had desired the removal of the 
sub-station ‘“‘on the plea that it looks ridiculous at the present place and 
make hindrance to traffic plying on the highway road.” (1) and pointed 
out that the work was being completed in anticipation of sanction, In 
view of the urgency expressed by the Chief Engineer, Public Works 
Department. I have not purposely referred to the affidavits of the 
officers, particularly of Mr. P.N. Wanchoo which speak to the respondent 
having directed them to do this, since they had not been called as wit- 
nesses, and I am, therefore, relying for my conciusions only on undisputed 
documents. If as I found eaitlier, the respondent was SO much in- 
terested in Ghulam Jeclani as to get this subject of a grant of lease vefore 
the Cabinet, without even his application being circulated in a memo~ 
randum, I do not entertain any doubt that the remoyal of the Electric 
Sub:Station at Government cost was done only at his instance. 


21.56. In confirmation of what I have said, I would refer to one 
further circumstance. I have. pointed out that Stanvac from their. office 
at Delhi made an application on Ist November, 1960 to the Divisional 
Engineer for the grant of the Nedous site to Commercial Oil Co. for 
the latter erecting a petrol pump (Document 5). Along with this appli- 


cation they enclosed plans of the site. In their letter (Document 5) they 


said that the plan had been drawn up in accordance with the Indian 
Road Congress Rules and 1n the enclosed plan, though all other physical 
features and construction in and around the plot are shown, the Electric 
Sub-Station is not shown. It appears to me that this plan could have 
been drawn up only after it was known that the sub-station would be 
removed—an information which could have been given to them only 
by the proprietors of the Commercial Oil Co. Seeing that the first 
letter on the subject from the Assistant Engineer (Document 20) is 
dated 31st October, 1960, it appears to me to be clear that the removal 
of the sub-station had been promised to the proprietors of the Commercial 
Oil Co. even before the correspondence commenced and this could only 
have been by the respondent. 
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ext eircumstanee that was referred to was thaj 
ine eee aamitteey a minor (his date of mg entered ; 
the school register being 14th May, 1946 oes 24) and yet 
he was permitted to execute the agreement of lease a was drawn y 
in pursuance of the Council sanction. It was nore out that there 
were several personal covenants in the lease, and that t . case Could not, 
therefore, have been validly executed by a minor. a ae however, 
point out that in the agreement of lease (Document 2 ) Ghulam Jeelanj 
claimed to be 18 years old, which is obviously uatrue. It Jnay further 
be pointed out that when another lease whose propriety is Impugned 
in Allegation 10 was granted to Ghulam Jeelani a few months later, 
the lease deed was exectited on his behalf by his guardian. As ] am 
not concerned with the ‘egal validity of the lease, but only whether the 
respondent had misconducted himself in getting this done, I am Passing 
over the submission. 


21.58. What remains for consideration is the defence set up by 
the respondent. I might mention that besides the respondent, notice 
was also issued under Rule 6(1)(a) to Ghulam Jeelani to file his state. 
ment in reply, and besides him also to Ghulam Ahmed and Abdul 
Majid, and they have all filed statements. I do not consicer it necessary 
to refer to or deal with these replies separately, as they do not really 
add anything to the points raised by the respondent. 


21.59. In setting out the defences raised by the respoudent, 
T am ignoring on the ground of irrelevance, those which might be termed 
“preliminary objections”, such as for instance that the grant of the lease 
having been by a Cabinet resolution, his part in it could not be enquired 
Into by the Commission. Com ng to the Merits of the case, the res- 
Pondent first starts by denying ali knowledge of the affairs of the family, 
b I am uot prepared 
true in view of (1) what he himself has ad- 





corded findings that he had ; F 
benefits on the members of hoe himself and managed to confer 


is family wh 
and (4) generally as it is not credibic at Hees BRIE RO 


Oil Co. There is nothing in the file the petrol pump by tne Commercial 


pee € to support ae De 

dent Personally selected this site and as would eee oracaned e 

Pe aenee ie ‘2 efoundein tte affidavit of Mr P.N. Wanchoo. But 

J€ denial the respondent Micantthat he as Prine Nitin: me 
determined the location of Sites for wg ane, Minister nev 

* Petrol pum dicted 

By orders of his on the fies. (See for example File ‘No. “[1/699/C S 

Pivisional Engineer, Public Works Department, Srinagar—-page 11 


| 
| 
| 
| 
; » He next deni ; | 
the site at Nedous for the Belge oF pation that he percorally. selected } 
4 


gale 


we 
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dated 30th November, ‘1959)— 


“<A few months back the Hon’ble Prime Minister was very kind 
enough to allot us a site at the above-mentioned place for 
resiting of our petrol pump...... me 


21.61. The respondent next denies that he handed over three 
copies of the typed application (Document 3) to Mr. P. N, Wanchoo 
and in particular that he signed the one which alone bears a_ signature 
as Ghulam Jeelani. So far as his signature to Document 3 is concerned, 
it rests merely on the statement of Mr. P. N. Wanchoo in his affidavit 
and I have discarded it, more so as the handwriting expert has expressed 
the opinion that it is not in the writing of the respondent. When, how- 
ever, the respondent goes on to assert that he had no knowledge of who 
the proprietor of the Commercial Oil Co. was, I am not prepared to 
accept his denial for the reason that otherwise he has himself offered 
no explanation for the subject passing through the Council. 


21.62. He follows this, by denying any part or hand in having 
the Electric Sub-Station removed at Government expense and says it 
was removed because it obstructed the traffic on the Highway. I have 
already referred to the documents relating to this topic and from their 
timing, I am satisfied that the removal was effected according to his 
directions and merely in order to facilitate the Commercial Oil Co. being 
allotted that plot and that the reasons assigned are fanciful and 
invented. : 


21.63. Dealing next with the allegation regarding the manner 
in which the application was dealt with by the officers without being 
processed, the tampering of the receipt register (Document 6), and the 
‘manner in which the matter aws dealt with in the Development Departs 
ment (vide Document 11), the respondent says that it was the duty of the 
Secretary to have observed the proper procedure and if there was a des 
parture, he should have brought it to the notice of the Ministersiu-sharge. 
1am not impressed by this arguncnt, seeing that even befcre the 
Revenue Department could be consulted, this being Nazul land, and 
their objections to the alienation ascertained, the matter was taken 
up by the Cabinet without the subject being on the agenda, and the 
Council had sanctioned the grant. The respondent goes on [0 state 
that he has no recollection of whether there was 2 Memorandum or not 
and whether it was not specifically on the agenda. There was in fact 
no memorandum, ana besides, the application had not reached a stage 
when a memorandum could be prepared. AS regards the last point 
regarding the subject net being on the agenda and so could not have 
been brought up before the Council of Ministers except on his orders, 
he asserts that the subject of the lease to Ghulam Jeelani was a mattet 
ancillary to the lease to Nedous which was moved by the Development 
Minister. It is not very clear from this statement io paragraph 20, 
whether the respondent suggests that the Development Minister moved 
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this item also, for he leaves the question as to who moved this resolution - 
absolutely and I should think designedly vague. I have already pointed 
out that excepting that the land granted to Ghulam Jeelani had been 
under lease to Messrs Nedous there was no connection between _the 
two subjects. The suggestion regarding the Development Minister 
moving this resolution, as if it was “ancillary” to the lease to Messrs 
Nedous is ingcneious but obviously untenable. What it does not take 
into account is, and this is very revealing, that the respondent has 
nothing to say as to how the Development Minister had knowledge of 
this applicaticn which hac not been put up to him by his Secretary for 
being brought up. I have, therefore, rio hesitation in rejecting his 
explanation and defence as puerile in the extreme. 


21.64. Coming next to the absence of a premium, he throws 
the blame on the Development Minister who could exercise his  dis- 
cretion and that on the construction of the rules which Government 
accepted they considered that they had a discretion to demand or not to- 
demand the premium. In other words according to him, the absence 
of any demand of premium was designed and not due to any inadvertence, 
and that the decision in this regard was or should have been taken by the 
Development Minister. But as the respondent does not say that sites 
for petrol pumps were all leased-without Premium, the exception could 
have been made in this case only as a special favour to the applicant, 
aad he alone knew who the applicant was and was interested in 

im, 


21.65. This suggestion regaraing dereliction of duty on the 
part of Mr. Shamas-ud-Din, the then Development Minister, is not 
merely unjustified but manifestly unfair. As would be seen from other 
resolutions of the Cabinet sanctioning the grant of leases of Governmentt 
land (vide the resolutions in Allegations 10 and 11, as well as in the several ° 
Instances of leases to others referred to in discussing Allegations 9 to 
11), the amount of the premium fixed for Payment by the lessee is speci- 
fied by the Cobynet in the same resolution, In the present case, I have 
eae aN fe at ee second reoslution in Document 3 could have been 
a Hans a ie respondent or at his instance, for none else could 
site, not to speak Se of the application for the allotment of a 
the site, Milathio pee Maes: of the applicant and the situation of 
it follows that he ee ent was thus responsible for the resolution, 
Premium in it, and DONG ae for there being no mention of any 
for it. The only bla eee for Finance had the fullest responsibility 

j inisters neat Could attach the other members of the 
j beast ; 18 r or Development could be 
Le pera i this irregularity and loss of ae revenile. 
to throw the blame on the Mine smPton the part of the respondent 
any premium is unfair, smacking of ec fa heapsencs of 





21.66. In support of the submission that there were other cases 





ad 


——_ 


[441] 


where no premium was charged he refers to a Icase regarding a neigh- 

pouring plot to M. J. Motors for the erection of a petrol pump in which 
also no premium was charged. But this is to forget that the carlier 
Jease was in 1958, before the Land Grants Act 1960 was passed. I need 
hardly add that for the reasons I have stated earlier, the respondent can- 
not shift the responsibility for the absence of the premium, which in the 
normal course was invariably exacted from lessees after the new rules 
came into force, on to the shoulders of the Development Minister, seeing 
that the beneficiary was a relation of the respondent whom the Deve- 
lopment Minister is not likely to have even known, or if he knew at all 
not except through the respondent. 


21.67. ‘The other portions of the reply are neither important 
nor very relevant to the points ] have considered and I, therefore. leave 
them out of account. : 


21.68. The respondent has to his reply annexed a list of docu- 
ments pertaining to nine cases of leases of petrol pumps which he prayed 
the Commission to summon for perusal and comparison. Seven of 
these files have been produced and I have examined them carefully. I 
do not find any analogy between them and the case concerned in this 
allegation. For instance, in the case of A.R. Batra at Jammu (instance 


_3) the lease was dated 4th April, 1955 for 10 years at a rental of Rs.47/- 


-per month, but later a dispute was raised as 1egards the adequacy of 
this rent. Besides sore additional land had been allotted to ‘the’ firm 
and they had also encroached on some further land. These disputes 
were resolved and the position was regularised in 1960 by a Council 
resolution, affirming the lease of 1955 and fixing the rental for the land 


originally leased:as well as the subsequent addition. Instance 4 is really 


_ against the respondent for in the case of Mukha Singh orders were sought 


‘for putting up the site applied for to auction as being required by the 
‘Land ne Role But the note shows that the Revenue Minister 


verbally countermanded this and directed the case to be submitted to 


the Council suggesting a premium of Rs. 2,000 per kana) bea the 
ground rent on commercial rate, and a memorandum on Was toes yas 
prepared and put up before the Cabinet and passed. ether thi 


- was in strict accordance with the rules which require an es aa 
_.or not, it is seen that a.premium was charged at a rate whicn Wo 


in the instant case have exceeded Rs. 12,000. I have to add that in 
this case the Financial Commissioner noted that the land if put to auction 
would fetch more, but the Revenue Minister for reasons not aba 
on the file suggested that Rs. 2,000/- per kanal might a c ae: 
ed. This instance, therefore, does not help the respondent—tar 


“from it. 


21.69, Instance 51s perhaps if any, more against the respondent. 


“There the premium charged for land cf which the note says Poss€ ston 


was handed over to the lessee as per orders of the respondent as Prime 


: Minister, was Rs. 5,000- per kanal-—this being arrived at statedly on 





[ 442 ] 


the basis of the sum “‘I!kely to fetch if it had been actually put to open 
auction.” 


21.70. Instance 6 is a lease of 1956, before the rules and from 
the note it appears, that the land was of no use to the Government and 
they considerea that the greund rent fixed for the property was sufficient 
and as the transaction was before 29th December, 1960, it does not 


afford any comparison. 


21.71. Instance 7 is a case where the premiuim was sought to be 
tefixed and there is a note cf the Financial Commissioner in the filc 
which requires an auction to be held for determination of the premium. 
But as possession had actually been delivered, the premium was fixed 
onan estimate of the possible amount that it could fetch in open auction, 
This instance hardly helps the respondent. No analogous case has been 
Suggested in which premium was waived aftr tne new rules came 
into force, 


21.72. In these circumstances, I am clearly of the opinion that 
the defence offered does not answer any of the crucial questions which 
arise On an examination of the documents, which all point to the irresis- 
table conclusion that it was the responaent who managed to have this 
lease granted in violation of the rules and without any premium being 
charged. If ever there was a case where the official records lead to the 
irresistable conclusion that the charge of misconduct is established, 
this is prominently one such. An anti-dated application without the 
identity of the applicant being brought up before the Cabinet without 
pois on the agenda, and therefore on the airection of the respondent, 
i po pencent again being the only one who could possibly have known 
7 er ncth of the applicant, the concurrence of the Revenue Department 
ieee ; ene ty was vested not being obtained, the Finance De- 
aes a pane consulted though the rules are explicit on the point, 
ae nee Finance Minister making gooa this deficicncy, no 

ee reattenens piped though in every other case this has been done 
Siciniteos i of the rules—it is the cumulative effect of so many 
at Justify this observation. The charge contained in 


Allegation 9 is, I am cl i 
aaa Serene early satisfied, brought home to the respondent 


g into | Est Cal Opin auction on which Go- 
rae BO 1 Feve elec, where the Premium received js nearly twice this 
figuie. 7 g ue has ie pe osded Rs. 6,942, the cost incurred by Govern- 
ment in shifting the Electric Sub-Station ieldi 

£ -‘ pee, 2 
eee ping a total of 
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; 221 I now proceed to Allegation 10 which as notified 
reads *— 


“Bakshi Ghulam Mohammad caused undue pecuniary adyan- 

tage to the tune of Rs. 3y,000 to his minor nephew, 

Shri Ghulam Jeelani, Proprietor Mis Commerciel Oi! 
Co. by getting a piece of land situated at B. C- Road, 
Jammu. leased out to the latter, in violation of the 
rules: ge on an inadequate premium of Rs 1,000 per 
anal. 


22.2 What one might term the background of this charge 
is according to the Government the same as that in relation 
to Allegation 9, and so does not need to be repeated. 


- 292.3 Coming to the details of the charge, the history 
of the matter is briefly this. 


22.4 The site of an extent of about 8 kanals which was 
allotted to Ghulam Jeelani is situated on the Banihal Cart Road 


at Jammu, a very busy highway and ideally suited for the lo- 


cation of petrol pumps. On 22nd December, 1958, the proprietors 
of Kathua Motors made an application to the Revenue Minister 
for the grant to them of this site (Document 1). Kathua Motors 
was started, it would be recollected, in August, 1955 as a part- 
nership concern of Bakshi Mohd. Yusuf son of Bakshi Ghulam 
Nabi and one Hardutt a stranger, each with an equal share- 
Yusut however, held his share on behalf of the ‘amily, Kathua 
Motors being recited in the award of Mr J. N. Bhat as @ 
concern which was started by Feroze & Co, the parent family con- 
cern. The application (Document 1) was signed by Hardutt an 
by Ghulam Hassan brother of Yusul as the latter's power 0 
attorney agent. It may be noted that by. the arrangements 
came to between the members of the family at the end of 
1960, the share of Mohd. Yusuf was transferred to Abdul 
Majid, the stranger partner agreeing to the ame (vide registered 
deed dated 26th December, 1960 Document 35 in Allegation-l ). 


22.5 This application of Kathua Motors was forwarded 
to the Assistant Commissioner, Nazul for «nquiry and report. 
The statements of the the two applicants were recorded in 
February 1959 (Document 3 ) by the Naib Tehsildar who tepor- 
ted cn 28th February, 1959 (vide Document 4) that the site 


was availabl for allotment, 7: é had not been allotted to anyone 


else, and that the applicants being permanent residents © 
the State, were eligible for the allotment: “The Municipality 
of Jammu was consulted, as required by the rules and they 


“stated that they had no objection (Document. 5). The Assis 


tant Commissioner submitted his report on 2nd March, 1959 
(Dacument 6). The Financial Commissioner on receipt of this 
report forwarded che application tO the Revenue Secretary 


stating that under the rules as formulated by the Finance 


Department in November, 1957, the premium. for the lease 
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had to be determined by open auction and that this was 
payable in addition to the ground rent which was a fixeq 
sum, derermined under the rules for each locality (Document 7), 
The file was then put up to the Revenue Minister. .Mr, Dina 
Nath Mahajan (about whose part in the lease which was ultimately 
granted, I shall have to comment in its proper place), who directed 
his Personal Assistant to have the case examined immediately by 
the Revenue Secretariat. The Revenue Secretary was then on 
leave andthe lower officer in submitting the papers direct to the 
Minister made two alternative suggestions: (1) To mention 
in the memorandum be prepared for the Council that the 
Finance Minister’s concurrence will be sought in the Council or: 
(2) whether the papers may be forwarded to the Finance 
Dapartment. Mr. Mahajan drew a vettical .line in tke margin 
where the alternatives were set out and suggested that the 
case be put up to Council without its going to the Finance 
Department (note of Minister dated 25th April, 1959 File NDJ 
21/59 Rey Sectt.). He recorded no reason for departing from 
the rule pointed out by the officers of his Department regarding 
determination of permium by open auction but marked the 
application for being put up to the Council of Ministers for 
sanction, observing— 


“Ordinarily Nazul lands are put to op2n auction . for 
determination of Premium but in this case the land 
is proposed to be leased without observing the 
Ptocedurz prescribed therefor under the tulés. As 
such consent of the Finance Department for deter- 
mination of che premium and ground rent will. be 
necessary for leasing the land in fayoure of the 
applicants and may be obtained. The Rev nue Minister 
therefore submits the case for orders in Council.” 
(Vide Document 8 dated 25th April, 1959), 





This drafe which was Ptepared in accordance with the orders 
the Minitter was approved by him (vide page 3 of the file). 
44 fee to the Development Department, however, noted 

pp sath May. 1959 that the application could not as suggested, 

@ placed before the Council without the recommendation of a 

kop peadies rps Foc. Shahmiti Sahib. It. was, therefore! 

ili tae revision of th der 
the land grants Act 1960 (Document 9). eeu. Rules 2s 
22.6 The cules under the Act lrea: 

5 ; 2 eady 

‘approved by the Cabinet on 29th Decsaben, 1960. and on 


n the file in his 


Council of Minister. Th 
to the Council for the Stanc of 


-and signed it, The Department, however, noted on the file 
that as the copy of the new rules was not yet available, 
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e matter may be referred to the Financial Commissionet. 
The. Revenue Secretary, however, noted his disagreement with 
this suggestion and said that as the Minister himself had 
ordered the matter being put up to Council, this should be 
Hone. This was on 17th January, 1961 (vide page 5 of the file) 


22.7 By this date the partition of the family concerns 
had taken place including changes in the composition of the 
Kathua Motors, this. being allotted to Abdul Majid’s share. 
But there was evidently understanding in the family, 
on set out in the award, by which the benefit of this appli- 
cation was to go to Abdul Rashid. Accordingly on 25th January, 
1961 the original applicants— Hassan and Hardutt—filed an 
application before the Revenue Minister requesting that the 
site which they had applied for may be granted to the 
Commercial Oil Co. (Document 10), without making any reference 
as.to who the proptietor was. On receiving this document, Mr. 
Mahajan immediately endorsed it to the Revenue Secretary who 
on the sam day addressed a letter (Document IL) to the Commercial 
Oil Co. desiring to know the names of all the proprietors with 
a view to ascertain if they were permanent residents of the 
State and so were eligible to obtain a lease. The reply by the 
firm was on the same day (25th January, 1961, Document 12) 
that it was the proprietory concern of Ghulam Jeelani (without 
indicating that he was a minor), These three letters on the same 
date would seem to suggest that the party was waiting at the 
office and that the correspondence was exchanged there and chen. 
The last. letter was diarised on the 27th and on the same day 
the Revenue Secretary: wrote to the Commercial Oil Co:: mf 
am directed to ask you please to furnish an application from 
the. proprietor Mr. Ghulam Jeelani for grant of lease’ and also 
“furnish a State subject certificate.” This “direction” here was 
admittedly by the Minister Mr. Mahajan for we have his approval 
ofthe terms of this letter endorsed on the margin of the office 
copy (Document 13). - The application which was invited was 
filed on 7th -February, 196!, being presented to the Minister 
personally (Document J4) and was signed by Ghulam Ahmed 
(brother of Abdul Rashid) as the guardian of Ghulam Jeelani, 
he being here shown as a minor, as contrasted with what took 
place in relation to the Nedou's Hotel site with which Allega- 
Hon O is concerned “It is evident that this was done be- 
cause the State subject certificate which was enclosed, showed 
him to be a minor of the age of 14 (He was born on 14th 
May, 1946). 


22.8 At this stage it is necessary to refer to a Cabinet 
decision which was arrived at on 8th February, 1961 in relation 
to the grant of leases. It was decided then (See File D K 3/61 
Rey NDKK 61/3 Rev Secretariat and U. O. 842/CS/61 Jammu 
dated 15th February, 1961) that by reasons of the new tules 
under the Land Grants Act, the competent authority might issue 
orders “with the previous consultation of the Prime Minister 
(Document 24). To. this I shall advert later: 
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- 22.9 The application of Ghulam Jeelani was then noted 
on in the Revenue Secretariat and it was pointed out (vide 


paragraph 6 of Document 16)— 


“Ordinarily the lands are required to be put to epen auction 
for detrmination of premium. But in this case the 
land has not been put to auction. The Revenue Minis- 
try therefore propose a premium of Rs, 1000/- per kanal 
to be charged for the land in question, just as has 
been charged by Government in the case of the second 
Flour Mill.. ..... aon 


The note continued— 


PORes atte op if approved the matter may be referred to the 
Finance Department for concutrence as it is outside 
tules and as such involves financial implications, before 
any further action in the matter is taken at this end.” 


The Revenue Secretary endorsed his view noting— 


-“F. D. be consulted. 27/2/61” 
(vide Document 16 note 8) 


22.10 Notwithstanding this categorical recommendation 
of the Revenue Secretary which sought conformity to the rules, a 
memorandum was prepared tor the Cabinet on the directions of the 
Revenue Minister, the final draft of which was approved by 
him- Curiously, in this memorandum (Document 17 dated 28th 
March, 1961) though it was stated that there was a departure 
from the rules in that no auction was being held to determine 





as seen in Document 16. 


22.11 This came up) before: ithe Cabinet on 6th April: 

rel sane fence was directed to be granted “as fecoumtere 

‘ Lay 5 Migister (Document 18) and a formal Govern- 

ae otder making this grant was issued on 17th April, 196! 

ocument 19), which was followed by the execution of a regular 
lease deed on Ist August, 1961 (Document 20) 


22.12 I have now set Out the i i 
this transaction and shall: now Breeeednto ac as ae 
irregularities or illegalities which wete alleged in the granting 
of this lease, (2) the manner in which jt sought to bring 
home the charge of abuse of POwer as against the respondent- 
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92.13 Taking the irregularities first, these were stated 
to be (a) that the.e was no auction as required by the rules 
to determine the premium, (b) that even otherwise the Finance 
Department was bypassed, thus infringing specific rules on the 
point, (c) even if ithe consent of the Finance Minister could 
take the place of the consultation with or concurrence 
of the Finance Department, the fact that the. Finance 
Department was not consulted was deliberately suppressed in the 
memorandum put up to the Cabinet and (d) that the premium of 
Rs. 1U00/- pet kanal charged was deliberately and unduly low, 
and was sO fixed to benefit a relation of the respondent and that 
in Epeence a relation of the respondent had unduly bene- 
fired. 


22.14 [ shall now take up these points in that order. 
But before doing so, it is necessary to refer to the fact that 
having regard to the part that the Revenue Minister Mr.-D. N 
Mahajan had taken in the grant of this lease, I considered it 
necessary and proper to issue notice to him under Section 10 (1) 
of the Act, ia order that he might be afforded an opportunity 
to explain his conduct. He appeared in response to this notice 
on 28th September, 1966 and was furnished with copies of the 
statement, the affidavits and the documents filed in respect of 
this as well as Allegation 11 also in which he was the Minister 
concerned. Besides, learned counsel for Government drew his 
attention to the matters alleged against him, so that he might 
be in a position to furnish his answers. He took time an 
filed a statement on oath on 17th October. 1966. As I con- 
sidered that this statement needed clarification and explanation 
or. several matters, | directed notice to issue to him that he 
could appear before me on 5th December, 1966, to make any 
further submissions he desired. But he sent a reply stating that 
he had nothing further to add to his earlier sworn statements 
and so I have to proceed on the basis of these statements alone. 


22.15 The main documents on which his explanation 
Was sought were Documents fe. to: 13. In Document 
though the Department pointed out that the premium ha 
to be fixed by auction, he had directed the papers to be put 
_up to Council witout this being done: It had been submitted 
by Mr Khambata that this indicated more than normal inte- 
rest. Mr, Mahajan in his reply atter conceding that the sug* 
Zestion of excessive interest might be plausible. however. assert- 
ed that this was done in the usual course- It is, however, to be 
noted that in pursuance of his directions, a memorandum was 
being prepared for the Cabinet, and the otfice put up a 
note as to whether the Finance Department might be consulted. 
he directed on 25th Apil, 1959 that it need not be consulted 
without any reason ein€ assigned for this, but he put wp 
straight t» the Council (see note 1 File NDG -21/59 Revenue 
Sectr. pages 1 and 2), He had no explanation as to why 


he passed this order. 
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22.16 Jn regard to Document 8, the memorandum pies 
pared under his direction as seen from the drafts on file, it is true 
thac it is stated therein thac che consent of the Finance Depart. 
ment was necessary and had to be obtained. He relied on this 
circumstance, but the fact: is though he said that Finance might 
be consulted, he nevertheless in the final paragraph directed 
the file to be put upt» Cabinet, which would mean without such 
a consultation and secondly this memorandum never went to 
the Council, as the Development Secretary held it back for the 
reason that the matter could be sent up only after the rules were 
finalised, so that the Council never knew that Finance had not 
been consulted. However, with some hesitation, I would be pre- 
pared to accept the submission of Mr Mahajan that his con- 
duct up to this point might net show any excessive interest in 
the application being granted and onthe most favourable terms, 
particularly as the lease was not granted on this memorandum, 


22.17 The same, however, Iam unable to say in regard 
to what transpired from and after 29th December, 1960 (vide 
Document 9). It would have been noticed that in April-May 1959, 
the application of Kathua Motors was directed to be kept pending 
till after the finalisation of the tules under the Land Grants 
Act, 1960. These rules were put up before the meeting of the 
Cabinet on 29th December, 1960 and were passed on that day: 
On the same day it is found that Mr, Mahajan noted on 
the file now in question pointiag out that “the rules have 
been passed and that the case may be recommended to the 
Council for the Srant of the lease.” 





22.18 The question was naturally raised as to ~ why 
Mr. Mahajan was sO prompt to have this application taken up ‘ay 
and recommended to Council when several other applications 
had been kept Pending and it was submitted that this we due 
to the Minister taking a Personal interest in this matter as 
it related to a nephew of the respondent. His explanation 
Bae. ee oR the ee December, 1960 itself to proceed 
€, again after conceding chat ion of 

the Government might be Plausible, & eat eee 


een the date on which the rules were passed 
as ed his Secretary to Place all such cases as 


were pending a 5 
me te a & and passed orders on those which were brought 


tules put up the applicatic i i 
eh ane Pp 1cn before him at the instance, of 


(3) - that : ie ; 
nan eet ze he placed this application before him on his 
He follows this by a Categorical den 


up this file. jal that he himself picked. 
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22.19 The files really contradict each and every one 
of these explanations: | In the firse place, though there were 
several applications which had been directed to be kept pending 
till the passing of the -rules, this was the only one that was 
taken Up on 99th December, 1960 and the others were taken 
up much later after the rules were published in the Gazette 
and their provisions were available to the Secreteriat. Do- 
cument 23 was prepared in the Revenue Secratariat analysing 
the various pending applicatins and classifying them, and sugges- 
ting suitable orders oF directions that might be passed in regard 
to each category. This was on 17th February, 1961 and the 
note shows that it was. prepared as desired by Mr. Mahajan, 
the action suggegted being approved by him on 22nd February 
1961 Therefore the question as to why this one was picke 
is not answered by the first alternative suggestion The sugges- 
tion that the Secretary might have put up the papers on coming 
to know of the passing of the rules, has also to be rejecte 
for the reason that neither the Development Secretary nor the 
Revenue Secretary are seen to have been aware that the Cabinet 
finalised the rules even on the 39ch December. 1960 as seen from 
Document LL in Allegation 9 already discussed. The only pet" 
sons who knew of the passing of the rules were the members 
of the Cabinet present including Mr- Mahajan, and the Chief 
Secretary who as Secretary to the Cabinet was present at the 
meeting not any ether Secretary: The explanation, therefore. 
that the Secretary put up the file before him knowing 
of the passirg of the rules must be rejected, in both the 
forms, that the Secretary did this at the instance of the appli: 
cant, or on his ewn initiative- I have only to add that it 
is not clear how Mr. Mahajan could say that the applicant 
knew of the Cabinet decision regarding the rules 
which even the Development Secretary dealing with tue appli- 
catien did not know, even before the ink on it was dry. 
unless he implies that either he or the respondent gave him 
the information. but this suggestion might not help him either: 


2220. The next matter on which his explanation was 
sought was the further notings in Document 9 in which because 
-of his orders, the Secretariat desisted from consulting the 
Finance Department and the memorandum was prepared for the 
grant of the lease being put uP to the Council, but this aspect 
has not been dealt with by him in his explanation: | As this 
matter recurs at a later stage, it would be convenient to 


‘ consider it then. 


22.21 The last of these notings was that dated i7th 
January, 196! -and then the matter was ripe for being place 

before the Council for the grant of the lease to Kathua 
Motors, but by then: it had been decided on the side of 
the applicants, and we accordingly f.nd the applicants, whe 
according to Mr. Mahajan were getting themselves completely 
posted with the notings in the file, filing a petition that the’ 
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lease may be granted to the Commercial Oil Co. Who Cons. 
tituted the firm was not disclosed in the application, but the 
application immediately it was received by Mr. Mahajan to 
whom it was addressed, was marked by him on the _Same day 
to the Revenue Secretary. Of course, the expedition with 
which Mr. Mahajan acted, was commented on, but I do not 
attach any significance to it. But when the Revenue Secretary 
ascertained on the 27th the name of the Proprietors of the 
Commercial Oil Co., we find him addressing the company ox 
the direction of the Minister to file an application. Mr. Mahajan 
seeing his notings in the file which preceded this letter admitted 
that he had given the direction, but explained his conduct by 
stating that when the papers were put up before him, he told 
the Secretary that without an application by the Commercial 
Oil Co. the substitution sought by Kathua Motors could not 
be granted. The wording of the letter (Document 13) does 
not support this construction. and it is found that Mr. Mahajan 
imself approved of the contents of this letter. The addressee 
is not told that without an application substitution could not 
be made, but that he should apply, which obviously meant 
that if applied the stant wauld be made as desired. The 
Other point which Mr. Mahajan raises viz. that he did not 
write the letter himself but the Secretary. is really irrelevant‘, 
immaterial and unhelpful to him since admittedly he directed 
aie fetter with its contents to be addressed to the Commercial 
il Co. 


_ 22.22. We next have Document 16 which contains the 
hotings as regards the application from the begining to 27th. 
February, 196]. Learned Counsel for Government relied on the 
Ros Patagraphs Zand. 8p which the Deputy Secretary 

evenue and the Secretary of the Department both pointed 
few that “as the Procedure by auction was not being followed 
ae determining the premium, the Finance Department may be 
ieee ted’ and submitted that Mr. Mahajan had inspite of 
a oh aia deliberately by passed the Finance Department 
tion a Boon that if consultea they might suggest the imposi- 
was not ; 2 a Premium which as Seen from other files. 
file cega ain en Rs. 4,000/- per kanal (see Document 21 — 
as ee i ing application of Messrs Sital Singh Ishar Singh for 
the De sat 3 (G eae ton a Petrol pump on the B. C. Road where 
ae pe ‘Ommissioner, Jammu had noted on !7th July, 196t 
usually Rs. 4.000/- Per kanal was charged as premium for 
Pa ee Mr. Mahajan Says that th ae 
pan efore en I do nor, howuver, ACeepETthi ctateiment 
Beh reason that he had himself noted at the earlier stage 
On 20th April, 1959 jn the margin of this file that the Finance 
Department need not be consulted, but that the matter may 


be put upto the Coun: il of Ministers, Though after paragraph 


there is no noting by the Minister, this was evidently because 


he bad already noted. Besides, [ must presume that the Minister 
Was acquiincted with che rule; of Business of the Council of 
Ministers and che rule that in the absence of an auction ss 
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determine the premium, the Finance Department had to be 


consulted . 


22.23. Mr. Mahajan then goes on to suggest that in 
the case of an application for a lease for a petrol pump an 
auction was out of the question, because only those accepted 
as dealers by the oil companies could run the petrol pumps. 
This submission appears On the surface to have some force, 
but admittedly there were instances where the premium for 
such leases was determined by auction, a:d the office notings 
do not show that auctions were ruled out in these cases, as 
apparently the oil companies were willing to grant 
dealerships to those who successfully bid at these 
auctions and received a good site for a pump, and taking the 
present case itself, the correspondence between the Commercial 
Oil Co. with Ghulam Ahmed as partner and ESSO started only 
in November 1962 (vide Document 93). more than a year after 
the lease was obtained in the name of Ghulam Jeelani The 
point, therefore, does not appeat to me to have much substance, 
having regard to the prevailing practice of oil companies. Besides, 
I should add that this was not the view of the officials of 
the Revenue Department, for in the first noting on the appli- 
cation, the suggestion is made that the premium may be ascer- 
tained by auction in accordance with the rules 


22.24 We next have the memorandum to the Cabinet 
and the point made by Government in relation to it was, that 
though it had been stated that no auction had been held as 
required by the rules, it was not stated chat the Finance 
Department had not been consulted, and that the concurrence 
~ of the Finance Minister was therefore, sought for the proposal. 
Though this point was strongly stressed by Mr Krambata in 
the presence of Mr. Mahajan, the latter has slurred over it 
in his statement and he refers to the memorandum placed before 
the Council in relation to the lease which is the subject of 
Allegation 11 which came before the Council on 3rd August, 
1961. whereas this one was passed on 6th April, 1961 and was 
based on a different memorandum. I am unable to follow the 
reasoning by which the Council of Ministers and particularly 
the Finance Minister were stated to have been aware of the 
non-consultation with the Finance Department because In respect 
of a proposal brought four months later in regard to a different 
application, the same was state I do not consider it necessary 
to eloborate the incongruity and paselessness of this explanation 


22.25 The next point was about Mr. Mahajan himself 
fixing the premium at Rs. 4000/- per kanal, and this being too 
low. Mr. Mahajan referred in this connection to the instance 
cited by Guvernment of a plot of 6 marlas fetching on auction 
a premium of Rs1880'- , i. & Over Rs.6,000/- per kanal and 
explained it as the cass of a small plot in the centre of the 
city. But be made no reference to a neighbouring plot in B.C. 
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mmu where the firm of Messrs Sital_ Singh Ishar Singh 
Se eae a lease of a site of 1 knal 16 marlas forts 
premium of Rs 5,000/- per kanal (Document 21 ). I might addi 
that it is in the file in connection with the application of Messrs 
Sical Sing [shar Singh that we have the sratement of the Deputy 
Commissioner, Jammu, that usually Rs 4,000/- per kanal was charged 


for petrol pumps 


22.26 He next denied the suggestion that he had ins 
tructed the Secretary to see the matter through as the appli- 
cant was a nephew of the respondent and wounded up with 
the assertion that it was possible he had erred in discharging 
his official function, but that the same was never intentional 
to favour anv individual. 


22.27 | might now summarise my conclusions as re- 
gards the part played by Mr. Mahajan in this transaction. 
lpass by the initial stages without commenting on the prog- 
ress of the application made in 1958 by Kathua Motors until 
we reach the stage of the matter being placed before the Minis- 
ter. Two alternatives were put before him by the note 
of the Department in connection with that application, They 
were: (1) That the Finance Department be consulted 
which was the normal and usual course which was followed in 
as far as I could see every other case, and (2)that the matter 
be put up to the Council and there the concurrence of the 
Finance Minister be obtained. It need hardly be stated that the 
second proceduré which is also contemplated by the rulesis an 
exceptional one designed to meet urgent cases where delay had 
to be avoided or where by inadvertence consultation wirh the 
Finance Department and the notings by its permanent staff could 
not be had. Admittedly, neither of these conditions would apply 
to the application of Kathua Motors, but yet Mr. Mahajan 
neted on 25th April, 1959 that the matter mighc be put up to 
the Council It would have been so put up to Council 
meee ihe See ia the Development Department mae 
Gennes *9e0 the gouna that the rules under the Lan 
Aaa Hone Ei ae finalised and that like other similar 
Pplications for grants of Nazul land, this too might be put up 


to Council after the rule i 
: S were fra accordance 
therewith, framed and in 


hi 2228 The next stage of Mr Mahajan’s interference in 
fis matter is in his noting on the 29th December. 1960 when 
he desired that this matter should be put up to the Council 
since rules had been framed, I have already pointed out that 
he alone was aware of the Passing of the rules and of their 
contents and the evidence taken in conjunction with Document 
25 unmistakably establishes that Mr. Mahajan picked out this 
application by himself for expeditious disposal out of the several 
other applications which were the, Pending till the finalisation 
of the new rules, an inference Strengthened by his subsequent 
conduct, 


. 5 : Aa 
Nita. nepali ae ee 4 A _ = 8 
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92.29 After Mr. Mahajan’s noting on 29th December, 
1960 some of the officers of the Department pointed out that 
as the application would have to be processed and examined 
with reference to the new rules and as no copy had yet 
‘been issued, the matter might be referred to the Financial 
Commissioner, but the Revenue Secretary made anote on 17th 
January 1961 that the Financial Commissioner, need not be 
approached as the Minister himself had ordered the matter 
being put up to the Council and that. if necessary, the 
rules may be examined in the Revenue Department itself. 
The notings on the files do mot indicate that there was 
any examination of this application with reference to thz 
new rules. 


2230 Next we -have the fact that applicants who had 
evidently been keeping track even of the notings in the Secre- 
tariat applying to the Minister personally within a week after 
the last noting on 17th January filing Document 10 seeking 
the lease in favour of The Commercial Oil Co. I have already 
pointed out that Documents 10, 11 and 12 bear the same date 
and were most probably exchanged by the applicants remaining 
in the office of the Minister and then _ finally 
we have document 13 by which on 27th January, 1961 on 
Mr. Mahajan’s direction the Revenue Secretary invites the. 
Commercial Oil Co. to file a fresh application for the lease. 

have examined the explana:ion of Mr. Mahajan as to the 
exact directions which he gave te the Revenue Secretary and 
I have expressed my inability to accept his version in view of 
the categorical nature of the language employed in Document 13. 


22.31 At the next stage we have the memorandum 
for the Cabinet in which the lease is 1ecommended to be 
granted on a premium of Rs. 1000/- per kanal and this being 
stated to be the premium charged for the flour mill at Tawi- 
Mr., Mahajan must certainly have been aware that che grant. 
of the land for the second flour mill at Tawi Bridge had 
nothing in common with the grant of the land to Commer- 
scial Oil Co. That case was of grant of a lease on compas- 
iorate grounds te people who claimed to have lost their all 
by the stoppage of their trade by enemy action, and it was 
in a sense a measure for their rehabilitation. It, therefore, 
bore no analogy to the lease of a plot of land for setting 
up. a profitable petrol pump by persons in affluent circums- 
tances and in an area where the usual rate _ of premium 
charged as pointed out by the Deputy Commissioner, Jammu 
was Rs. 4,000/- per kanal. Mr. Mahajan does not say that 
he did not advect to the propriety of the rate of the pre- 
mium suggested in the draft memorandum and there can be 
no dispute, seeing what he had done in regard to the fixa- 
tion of the premium for a similar petrol pump which is 
the subject of Allegation 11, the premium of Rs. 1,000/- per 
kanal suggested in the memorandum could only have been at 
his initiative. 
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22.32 The submission of Mr. Mahajan that the bypase: 
ing of the Finance Department was really made up and the 
irregularity, if any, regularised, by the concurrence of the 
Finance Minister who was present at the meeting of the Counc] 
of Ministers is, as I bave already pointed out, without an 
substance because in the memorandum no mention was made 
of the fact that the Finance Department had not been consul. 
ced, In this connection Mr. Mahajan points to an earlier 
note to the Cabinet prepared in March 1959 in which 
reference had been made to the Finance Department no, 


having been consulted. But unfortunarely for this 
explanation, the eariier memorandum never went to the 
Cabinet because the Secretary to the Development 


Department withheld it on the ground that the rules had 
not been finalised and the one memorandum which was circula- 
ted to the Cabinet and as a result of which the lease was 
santtioned did not specify that the Finance Departmenr had 
not been consulted. : 


22.33 Mr. Mahajan does not say that he was not aware 
of the identity of the applicant when an application was made 
in the business. name ef the Commercial Oil Co. He has not 
given any explanation as to why special attention was directed 
to this application, why of all the applications, this was selected 
and special treatment accorded to it in the manner (a) of ex-. 
pedition and (b) of special concessions, except it be that he 
desired to confer a fovour on a relation of the respondent. 


22.34 I now come to the question as to whether the 
advantage secured by Ghulam Jeelani was either by the direc- 
tion of Bakshi Ghulam Mohd. or whether his official position was 
exploited wich his knowledge, consent or connivance. Now so 
far as this point is concerned, the case of the Government suf- 
fers from patent weakness. In the statement of the case which 
sets out the matter, which the tespondent had to answer, there 
1s No assertion that the respondent gave any. directions in this 
Fespecr or permitted his position to be exploited by others. 
The only place where the respondent is referred to in the state- 
ment of the case is to be found in paragraph 9 where after 
referring to Uocument 13 it is stated — 





The directions in this connection were given by the Reve- 
nue punister to Shri Ghulam Nabi, Revenu Secretary, who 
was asked to look into the matter andsee it through as 


\ OF - 
Bakshi shulam Mohd. the then Prime Minister was interes- 
ted in this case.” 


It -would be seen that this sentence does not really connect 
the respondent with the Stanting of the lease. If anything, it 
charges Mr. Mahajan with having taken an undue interest in this 
matter for the reason that the applicant was a relation of the 
respondent. Mr. Khambata, Learned Counsel for the Gevern- 
ment, however, while conceding that if paragraph 9 of the 
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Statement of the Case had to be considered by itself, the res- 
pondent had really no case to answer, however, referred to the 
reply of the respondent in which this paragraph and this passage 
were understood by him as meaning that he had asked Mr. 
y ahajan to look after the interest of his relation and that the 
latter did so in the manner set out in the passage extracted from 
paragraph 9 of the statement of the case. | do not, however, 
consider that reliance could be placed ty the Government on 
this, because if that is treated as an admission by the respondent 
of what the passage meant, he has followed it by asserting thar 
he never asked Mr Mahajan to interest himself in his relation. 
As the admission has to be taken as a whole, I have necessarily 
to find that there is no material to suppor: the submission that 
the respondent directed Mr. Mahajan to interest himself in 
Ghulam Jeelani and put it through. I have only to add that 
of course Mr. Mabajan does nat say that the respondent spoke 
to him about this application or gave him any other indication 
of his interest in it. The facc that Mr. Mahajan took 
more than ordinary interess in it, could not by itself be evidence. 
implicating the respondent nor it might very well be that Mc. 
Mahajan took it upon himself to specially favour 4 relation of 
the rerpondent for his own purposes. 


22.35 My finding on this allegation, therefore. is that 
though Ghulam Jeelani, a near relaton of the respondent ob- 
tained imancial benefits by the commission of irregularities, the 
same was due to the action of the Minister Dinanath Maha- 
jan, but that it is not proved that the respondent gave any 
direction in that regard or allowed his position to be exploited 
as set out in the note to Schedule 


2236 It only remains to add that the financial advan- 
tage obtained by Ghulam Jeelani, minor son of Abdul Rashid 
would be the difference between Rs. 1,000/- per kanat actually 
charged as premium and the usual premium of Rs 4,000/- per 
kanal which was charged to other lessees of petrol pumps on the 
B. C. Road, and it would come to Rs. 24,750/-. (8 kanals 5 marlas 
@Rs.4,000/- per kanal = Rs 33,0.0/-- Amount paid. as premium 
=Rs. 8,250/-. Difference between the two amountsRs. 24, 750/-). 


2237 Before concluding, it might not be out of place 
to mention the manner in which Ghulam Jeelani the lessee used 
this property. Ghulam Jeelani appears to have been merely the 
name in which the lease was applied for and obtained by 
showing ‘aim as (he proprietor cf the Commercial Oil Co- But very 
soon after the lease was obtained the real persons appeared on 
the scene and they were Mst. Raja Begum wife of Abdul Rashid 
and his brother Ghulam Ahmed who figured as partners trading 
under this name- The period during which the Commercial Oil Co. 
themselves ran the petrol pump on the site granted to them in the 
B. C. Road is not clear, but we {nd that in Tanuary 1963 the 
Commercial Oil Co by its partners entered into a contract with 
one Diwakar Singh son of Kartart Singh under which the Commercial 
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Oil Co. handed over the service station to the latte; for 
running the same. Under this agreement which 1S Document 20 
Diwakar Singh undertook to provide the working capital ang 
was to have tha right of management. In consideration of the 
handing over of the site—the gasoline pump having been erected 
by the ESSO~—the partners of the Commercial Oil Co, Were 
to be paid 40% of the net profits, Diwakar Singh retaining 
60%. In the statement of the case filed by the Government 
they charge the respondent with abuse of his official POSi-ion 
in permitting this sub-lease of the pump site In violation of the 
rules. As this was not a part of the charge in the allegation 
as notified, I ruled that I would nor examine or take into 
account any irregularity or impropriety in Permitting this syb- 
leasz. Why, however, I am mentioning this transaction is thar 
it affords some evidence of the profitable nature of the business 
in that for parting with this site they were able to find a 
lessee who himself finding all the capi:al needed would give 
them 40% of the net profits accruing from the pump. There 
is no material before me as tegards the profits actually paid 
by Diwakar Singh to the Commercial Oil Co under this arrange - 
ment; so that I am not in a Position to evaluate the profits 
obtained by the Commercial Oil Co. in this manner by reason . 
of the grant of this lease. 


23.1 The third and last of the charges falling into this 
8roup of allegations of favouring Abdul Rashid is that contained 
in Allegation 19. The amount of financial advantage obtained 
¥Y Teason of the abuse of power alleged in this charge is ex- 
traordinarily high, being as much as over Rs. 2,30,0)0/-. 


23.2 In regard to this allegation it is the case of the 
Government that through the abuse and exploitation o the 
Tespondent’s official Position, the wife and brother of Abdul 
Rashid obtained the agency of ESSO for petrol pumps in Srinagar 


Aesamnen che respondent was in office as Prime Minister and 
oe ote while thereafter, these profitable contracts having 
erminated Prematurely sometime after the respondent 


fe ib cheer cee Allegation 19th in which this charge is made 


“The official POSition, of Bakshi Ghulam Mohammad uae 
abused and exploited in respect of the following: — 


(a) Sme. Raja Begum Wio Baksh hi 
ee 1 Abdul Rashid and 
bt Ghulam Abmed cousin of Bakshi Ghulam 
ohammad, obtained the agency for the petrol pumps 


from Standard Vacuum Oj 
Srinagar and Jammu. m Oil Company (now Esso) in 


{b) They also obtained the Carriage contract for Esso 
products which they sub-let to Ch. Aishi Ram Batra 








+ eet 
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for Rs. 50,c00 per year which uae | i é : 
to Rs. 75,000 per year. ater increased 


(c) The Government ‘Transport Department Petrol Pump 
at Stinagar was witbdrawn from M/S Caltex who’ had 
been running it upto that time and given to Standared 
Vacuum Oil Company.” : 


To appreciate the charge as well as the documents which 
have been relied on in its support, jt is mecessary to set out 
certain previous histroy as regards the distrubution system regard- 
ing petrol foc Government use: ; 


23.3 The Transport Department ofthe State came into 
existence in !948° For the use of the vehicles of the Trans~ 
port Department three filling srations were establined one at 
Lakhanour on the border with 'unjab, another at Jammu and 
the third at Srinagar. Up till 1958 the Burmah Shell were 
the sole suppliers cf oil required hy the Jammu & Kashmir 
Transport Department when they used to suoply petrol tor 
everyone of these three filling stations. In 1958 a charge was 
introduced bv which in order to encourage competition bet- 
ween the several oil campanies in India, the State began 
rurchasing the oil they needed, not merely from Burmah 
Shell but from Standard Vacuum Oil Co ‘(which later came 
to be known as ESSO) and Caltex India Ltd. This was done 
by allotting each of these three filling stations to the thcee 
companies Jhe Burmah Shell was to supply the Lakhanpur 
filling staticn, the ,Stanvac the Jammu station and Caltex the 
Srinagar. one, i 


23.4 For reasons which will be set out lacer, this arrange- 
ment was changed in 196] as a result of which Burmah Shell 
was allocated the Jammu station, Stanvac Stinagar and Caltex 
Lakhanpur, The quantity of petrol draw from these three filling 
stations varied widely and that is a feature to which some 


reference wuuld nave to be made when dealing in detail with the 
reason assigned for these changes- 


23.5 There is another matter to which reference must 
now be made. Each ot these three companies had their depots 
at Pathankot, the railhead, and the transport of these products 
from Pathankor to the three filling stations was arranged by 
the companies themselves each through its own cartage contractor. 
The Burmah Shell emoloyed Messrs Jodh Singh Gujral, the 
Caltex India, Littlesons and Esso (Stanvac) employed Aishi 
Ram Batra. As would be seen from the discussion in the charge 
relating to Allegation 27 as well as the details to be mentioned 
hereafter, the business of cartage of petrol from Pathankot to 
Jammu and Kashmir was a very lu-critive business. The profits 
obtained by these cartage contractors for transport necessarily 
depended on the length of the lead, Lakhanpur being neatest 
to Pathankot would have yielded the least profits, Jammu was 


‘Ty 
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slightly better and Srinagar was the best. Cart 
it need hardly be mentioned, was Aedendene one 
e 


products, 
contractor's ability to secure route permits f 

3 rom t 
& Kashmir Government for plying the tankers. he Jammu 


| 23.6 Towards the end of 1960 the joi i 
oint b ‘ 
on by the several branches of the Bakshi Pail eerie ane 
The Commercial Oil Co, was started of which Ghula roken up. 
the minor son of Bakshi Abdul Rashid, was put f m Jeelani 
the proprietor. As has been noted, it was in his ene aes 
two petrol pumps, one at Nedou’s Hotel site cies that 
subject-matter of Allegation 9 and another at B. C Re: eee 
the Subject-matter of Allegation 10 ‘ored. ead Jammu, 
hedle- “ti » Were secured. After so 
ane and coward: the end of 1961, Commercial Oil Co, 
was stated to be or to have be nat i e 
foie Begum wife of Abdul Rashid PUGha a ALT ee oF 
rother. The Commerci ; 5 e latter's 
faricneestct Gl anipe need es which obtained on lease the site 
dealerahinetsr’ chee ileal a rete ane partnership was formed, 
became ES30). The first parr pre juts of Stanvac {which later 
allegation is as regards the obtai ececaaene contained. ins ig 
petrol pumps which is said ae eee Ore cules agency for che 
the abuse of otticial position of fe. Betas dered possible by 
pact of the charge which is Beater ooe s/he second 
hered (6) velsiee “roots on, s comprised in the paragraph num- 
cial Oil Co. comprising ot the Gree oe! tbe Commies, 
In 1961 the carriage coat 7 Bee eee erame., obtainas 
oil from Pathankot to the Sci rom the ESSO tor carting their 
port Department It has geese tilling station of the [raus- 
this date the Standard Maria Peg eated, that at abous 
the contract for feeding ther Se Cal Co (ESS) were allutted 
eeeoned the fact that the nagar filling station. | have also 
tanvac was “Aishi Ram B Cartage contractor employed by 
Work for them over a decade The G Bae eat fone “th 
the wete appointed cartage é Commercial Oil Co. when 
f ‘shit Ram Batra, had The ee of ESSJ displacing 
cednent Say they were absolutely. a transporting oil and need- 
t fulfil business. In order to ite to eeence in the oil 
O tulfil their cq Bye enable the C i 
chemeely mtract ict is stated by G ommertcial Oil Co. 
inden €s approached the par y Government that ESSO 
in uced this firm to work °° tnecs of Aishi fam Batra and 
il Co. and do the “ithe Sub-agents of the C ial 
te accept this work, Aishi R, ommerci 
A pt this role as sub-- am Batra was persuaded 
which they were contractor, under an 
woah oe © pay Bakshi Gh arrangement under 
, the under-stand y ulam Ahmad Rs 4,200/- 
get th ing being tha pee ae 
ae ne necessary route aoe the latter would arrange to 
port to be effected. gene ed fore senabling. the 
_ foute permits were 


the amount payable to th 
from Rs. 00/- 0 the Commercial Oj : 
ee eG year ~which was the pee was increase 
Rte Ae caen to Rs, 75,00)9/- a wens spbeinally fixe | to 
made on this scale, it is a proved reg? tepale abe 
isputed, 





.of the reply to this. Besides, in para 


‘that they were obtaine 


denies any personal know 
‘Oil Co. stating that they were conducted by her husband and 
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that a total sum of Rs. 2,34,660/-has been paid by Aishi Ram 
Batra to Bakshi Ghulam Ahmed, partner of the Commercial 
Oil Co- This arrangement, however, which seems to have been 
wholly dependent upon the. difficulty of Aishi Ram Batra 
obtaining the necessary route permits, was put an end to soon 
after the respondent ceased to hold office and the sub-agency 
agreement was prematurely terminated and the payments under 
it ‘stopped: The gravamen of the charge, therefore, in the second 
part of th» allegation, is that by reason of the control which 
the respondent exercised over the issue of route permits for 
transport vehicles and the manner in which that control was 
exercised, the ommercial Oil Co composed of the wife and 
brother of Bakshi Abdul %ashid. cousin of the responddnt, was 


enabled to obtain pecuniary advantage to the tune of over 


Rs. 2,34,00)/-. 


23.7 Before I refer to the documents,—for reasons already 
stated | am not referring cro the affidavits,—it would be useful 
to refer to the defence set up in the replies which have been 
filed by the respondent and by Raja Begum and Ghulam 
Anmed to whom -also notices had been issued under Rule 6 (1) 


(a) to make their submissions in answer to the charge. 


23.8 In the course ot his reply in regard to paragraph 

(a) of the allegation, namely. the shift in the oil companies 
who were to supply oil to the several filling stations of the 
Government, having been brought about by abuse of power, 
the respondent while admitting the facts regarding the changes 
states that these were effected by the then Transport Minister 
Mr. Rajpuri which were in implementation of a decision of 
the Council of Ministers. His further submission is that these 
changes were in pupruance of a policy of giving these sta- 
tions to the three companies on rotations each for a period 
of two years. Coming next to the allegation in paragraph (b) 
he denies in paragraph 10 that the route permits were ever 
controlled by him personally during his tenure of office and 
he recalls what he had stated in teply to Allegation 27 as part 
paragraph |7 he denies all 

knowledge of Bakshi Ghulam Ahmad obtaining permits from 
the Transport Department for Aishi Ram Batra or. of course, 
d by the exercise of his influence- 
Later he denies that he had given any instructions to issue 
route permits to Gnulam Ahmad as and when required and 
asserts that as a matter of Stare policy no permit was refused 


to any such contractor. 


23.9 The reply of Raja Begum is non-committal as she 
ledge of the affairs of the Commercial 


his brother and refers the Commission to the statement of 


‘Ghulam Ahmed. 
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23.10 The vital reply, therefore, on the ih re of 
Ghulam Ahmed. After admitting in paragraph 2 tat the usiness of 
i i he repeats what the respondent has 

cartage was quite profitable, p Bae a h 
stated in a passage already referred to that it pre the settled 
state policy that contractors doing the business of ead pet- 
roleum products in the State felt no difficulty in feguiing the requi-. 
site number of permits and he adds, “not a sing e Instance can be. 
pointed out where permits were refused to any cattage conrr- 
actor." Naturally, he denies that the respondent controlled the 
issue of permits or thar his position was exploited in order to 
secure the permits for his carriage contract. In paragraph 9 he 
denies that he and his brother Abdul Rashid were not given a Ly 
share when the dissloution of the businesses took place at the 
end of 1960, but however, it isnot specified what exactly they 
obtained under this arrangement except to say that they gor 
such share as they desired. As regards the changes made jn 
respect of the oil companies which were to suoply the several 
filling stations, he attributes it to the policy of the then Trans- 
port Minister Mr. Rajpuri with the object of discountenancing 
monopoly and introducing the Principle of rotation, though 
‘Curiously enough, even the respondent does not say that this 
policy was designed to eliminate Monopoly which obviousls it 
could not and did not, because each filling station was sudplied 
by one company only. He claims that even when Ghulam Jeelani 
was put forward as a proprietor of the Commercial Oil Co, he 


indeed of doing any transport business, In Pparagrapn 12 he 
denies this and says that ‘as one of the constituent group under 
the auspices of Messrs Feroze& Co .... --this respondent had 
Jot of experience in various aspects of transprt.”’ It may,however be 
stated that from the commeneement of Feroze & Co,’s business 
in 1948 right up to the dissolution of the several business 
at the end of 1960, though they were dealers of Passenger 
and goods automobile vehicles they have never engaged in 
the bus:ness of transporting g ods Ot Passengers and the Indian 
Oil Company’s Contract dealt with in Allegation 27 and the 


present one were the first transport co .tr 
sea «tracts undert r 
any member of these families. aken by 


peo oe poke, dealing with the arrangement with  Aishi 


had been cortage contractor f SESSO j 
& Kashmir State for the eee ge pee 


nothing abnormal in forgoing new } 
tions in place of the old ODES ais Se nA any. fate 
it was for Messrs ESSO to take this into conside- 
tion. 











re 
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and more surprising is the statement in paragraph 13. that 
#rnen the Commercial Oil Co. were _appointed cartage con- 
w ec ie was the partner of Aishi Ram Batra “who. appro- 
vy ead solicited this respondent to allow him to work asa 
cUgent for Ene cartage of petroleum products to feed the 
Srinagar filling stattoa le was represented by him chat they 
had the necessity arrangements for the purpose whereas this 

dent would have to make new arrangements.” [f this 
gubagency was not given to Aishi Ram Batra “he would have 
po carrage work and in the result the route permits granted 
ro his. «= company were liable to be cancelled Under 


the circumstances he was prepared to pay 4 lum psum 


amount per month to che respondent in consideration where- 
of his company would be made a sub-agent and permitted to 
deal directly with M/S Standard Vacuum Oil Co. for carrying 
fuel in his tankers, and that since for tie cartage upto 
Srinagar his firm would be required fo put in more vehicles 
for which route permits would be required which are liable to 
be granted to M/S Commercial Oil Company in view oc the 
ccartage contract in its favour.” Finally he states that Dharam 
Vir Batra agreed to pay on behalf of his firm Rs. 4,20J!/- per 
month and that the work was scarted from the Lst March, 
1951. Ghulam Ahmed further states that he informed the 
“Transport Commissioner that Aishi Ram Batra had been appointed 
his su-ag2ac anal therefore, the n2cessary pemites may be issued 
jn their favour and gives the dates upon which the several 
permits were obtained. The original sub-agency was for a 
period of two years and when it expired 11 April 1963, it 
was extended for a furthar peciod of two years from the Ist 
May 1963 to the end of Aoril 1955. Ghulam Ahmed also has 
annexed, among others, tw» documeznts the second ot which 
is from the S-andard Vacuum Oll Co to che Transport 
Commission2zt cequescing that private carrier route p2rmits 
may be granted to the Commercial Oil Ca who had been 
appointed as their carriage coatractors As this is merely an 
intimation to the Government of the appomtment of this car- 
tage contractor, J do not see how this very much helps the 
respondent. 


23.12 1 shall now proceed to consider the documents 
on which reliance has been placed by she Learned Counsel 
for the Governme2nat and after narrating their coatents with 
such comments as are necessary, I shall examine the evi- 
dence in support of the charge ir the light of the defence 
which has been raised ; 


_. 23.13 Document Lis the award of Mr. J. N ‘Bhat which 
gives a history of the patent family concern Feroze & Co. from 
1948 right up to the end of 1950. but the point to support 


which it has been filed in this allegation is to show that the 


‘ranch of Rashid had not obtained any lucrative business in 


this division and this has already been discussed by me- 
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: Document 2 is 2 memorandum of the Transport 
Ree mene dated !Och May, 1958 under wach ithe monopoly 
granted to the Burmah Shell for supplying o ee products to- 
the three fillmg stations at Srinagar, Jammu an é aupuir wae 
broken and the contract in respect of each — a ate one to 
each of the three oil c »mpanies and Document 3 is the Couneijl 
resolution by which this proposal of the Transport Controller- 


was accepted. ‘ 


23.15 Documents 4, 5 dated 12th July, 1958 and Docu- 
ment 6 dated 18th June, !958 are letters addressed to these three. 
companies regarding the changes made in terms of Documents. 
2 and 3. The only point to be noticed in these letters is that 
there is no indication in them that this was intended to be 
temporary and that the Department intended to have a rotation. 
of these three companies for the three stations. 


23-16 Document 7 is a communication by the Traffic: 
‘Control! Department dated 25th September, 1958 to Jodh Singh 
Gujral & Sons who had been cartage contractors of Burmah Shell 
Oil Co. They had before the trifurcation 16 permanent permits and 
three temporary ones for their tankers. By this communication it 
was stated that there was no need to renew three temporary permits. 
nor eight of his permanent ones. Jodh Singh Gujral evidently 
resisted this order and we have Document 8 in which the matter: 
is put up for orders to the Transport Commissioner on re- 
presentation, that the number of permits which he was to retain 
was not sufficient for his requirements. In the note it is stated 
that as the lead has gone down as also the quantity to be carried 
there was no justification for renewing all the permits and it adds— 


“We may as a special case and keeping in view that 
M/S Gujral are refugees from West Pakistan which 
fact was brought to the notice ot the P. M. I hereby 
ordet the issue of four more substantive permits in 
favour of Messrs Gujral.” 


23.17 Before Proceeding further, I shall briefl oint 
out the purpose for which Documents 7 and 8 have hese ipced 
before the Commission. In the statement of the case filed on 
behalf of the Government it is alleged that round about 1958. 


Gujral and in order to coerce them, Abdul ji 

tactics of getting their route permits cance Lie ee 
the respondent, but tna: the attempt failed. Abdul Majid to 
whom notice was issued under Rule 6(L)(a) because nee 
facts in the  stacement of the case, denied that he 


ever approached Jodh Singh Gy; 
affidavits filed on behalf of the “Getout® there have been 


Y 
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tis submission. The note contained in Document 8 suggests that 
2 extra four substantive permits were granted asa result of 
the intervention of the respondent himself -a fact which would 
negative the story of Majid trying to coerce Gujral by using the 
respondent. But this apart, this if made out would be an indepen- 
dent icem of misconduct and as it is not to be found in the 
allegation as notified, 1 cannot obviously take any notice of it. 
This is sufficient to dispose of that part of the facts stated 
in regard to this allegation. : 


2318 Document 9 is an application dated 10th September, 
1960 by Ghulam Jeelani as the proprietor of the Commercial 
Oil Co. to the Divisional Engineer, Srinagar for the allotment 
to the firm of a site for establishing a petrol pump for vending 
the products of Standard Vacuum Oil Co. It is the same as 
Document 3 in Allegation 9 and I need not repeat what I have 
stated there as regards this application ot regarding the date 
it bears. 

23.19 Document 10 is dated lst October, 1960 and is 
the appointment of the Commercial il Co. as the dealers for 
Stanvacs in Srinagar- The points to be. noticed as regards this 
aromtwoe. (1) That -by this date Commercial Oil Co. had not 
obtained any site. The decision of Cabinet granting a site to 
Ghulam Jeelani at Nedou'’s Hotel being on 20th December, 
1960 (Document 11), and (2) that Ghulam Jeelani does not 
figure hete as a contracting party but the Commercial Oil Co. 
purports to be a partnership composed of Ghulam Ahmed and 
Mrs: Abdul Rashid. 


23.20 After the site was granted to Ghulam Jeelani 
of the Commercial Oil Co on the 29th December, 1960, a 
memorandum was prepared by the Transport Commissioner Mr. 
S. K. Raina by which the filling stations allotted to the three 
oil companies were altered. It is stated in this memorandum 
(Document !2) that the original allotment had been made on 
lath July, 1958 and that each company had the benefit or 
disadvantage of the allotment ‘for 4 period of two years: It 
was. therefore, suggested that the allocation of stations be 
reported after every couple of years to stop lop-sided share 
of business going to one supplier. It, therefore, proposed that 
Burmah Shell be allotted the Jammu filling station, Stanvac 
(ESSO) Kashmir and Caltex Lakhanpur- If one went by this, 
as a policy decision made by the Government to effect a ro- 
tation every two years. there ought to have been a change in 
January +963, but there was none such so long as the respon- 
dent continued in oftice and we are not concerned with what 
happened subsequently. This proposal which was put up to 
the Minister in charge of Transport Mr. Rajpuri, was accepted 
by him and Document 12 bears his endorsement to that 
effect. In terms ot the proposal which was accepted in Docu- 
ment 12, letters (Documents 13, 14 & 15) were issued to the 
three companies directing them to shift their pumps to serve 
the new places allotted by Ist March, 1961, 


— 
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23.21 Document 16 is an application by the Commer- 
cial Oil Co. signed by Ghulam Ahmed as a guardian of the 
proprietor minor Ghulam Jeelani dated 7th February, 1961 for 
the allotment of a petrol pump site at B. C. Road, Jammu. 
This is the same as Document 14 in Allegation 10 and as 
this application has been discussed in full there, it is not 
necessary to say anything about it here. The only point to be noticed 
is that though under Document 10 dated Ist October, 1960 
Ghulam Ahmad and Mrs. Rashid purport to be partners of 
the Commercial Oil Co. stil) when an application is made 
on behalf of the Commercial Oil Co. for the B, C. Road 
site in February 196!, Ghulam Jeelani is still shown as the 
proprietor and Ghulam Ahmad being shown merely as guardian 
acting on his b-half- Why so much mystery should surround 
the proprietorship of the Commercial Oil Co. and what 
object was intended to be served by this camouflage I have 
not been able to comprehend. The Jammu petrol pump station 
was granted by an order of the Cabinet on 6th April, 1961 
though the document of lease was executed in favour of the 
minor Ghulam Jeelani on Ist August, 196! (vide Document 


20 in allegation 10). 


23.22 Pausing here, I might complete the examination of 
the first part of the charge comprised in paragraph (a) of this 
allegation. The manner in which the two petrol pumps at Hotel 
Road Srinagar and B. C. Road Jammu were obtained have been 
dealt with in Allegations 9, and 10 respectively and there is no- 
thing mote to add regarding this, but what we are here con- 
cerned with is whether the official position of the respondent was 
abused or exploited In securing the agency from Standard Vacuum 
Oil Co. for vending Stanvac oil in these pumps. I find nothing 
in the document to substantiate this charge. The main part of 
the Learned Councel’s submission was that the order for rotation 
contained in Document 12 by which Stanvac got the advantage 
of supplying oil to Kashmir which admittedly had a danger turnover 
aan the other Stations was a quid pro quo for the C ommer- 
ga ott Lo. being appotited asthe dealers for.vending Stanvac: 
oul in their Jammuvand Srinagar Pumps. The only circumstance on 
which reliance could be placed, is the coincidence in point 
of spe when this change came about. Put trom this factor 
mae out anything more, I feel unable to draw the inference that 
the arrangement for rotation was a device by which Stanvac 





though in Document 12 it was stated that this allotment to th 
difference oil companies would undergo a change at the end r 
two years, no change took place in March 1963 I consider hi 
also much too slender a circumstance on which to b ae 
ference of misconduct, particularly as what is im he fethat 
when the Minister incharge accepted that there Soul be . os 
, tion every two vears he did so on the unexpressed Racertan. 
ding that it would not be given effect to and that the arrange 





i 
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ment sO far as the Government was concerned was to be perma- 
Pont: consider this too voilent an inference to draw from the 
mere failure to act up to what was contemplated under Docu- 
ment 12 1, therefore, find that whatever suspension might attach, 
the first part of the chatge is not made out. 


23.23 This takes me to the documents dealing with para- 
graph /b) of the allegation, The letter to Stanvac conveying to 
them the relevant contents of Document 12 is Document 13 
dated 6th February, 1961. The company were directed to have 
the new arrangement made and completed before Ist March, 1961. 
Immediately thereafter the company appointed the Commercial 
Oil Co. as their cartage contractors and this was communicated 
to the Transport Commissioner by a document which is not in the 
Government’s files but a copy of which has been produced by 
Bakshi Ghulam Abmed. In this letter which is undated they say— 


“To enable supplies being transported at a very early date, 
we have appointed Messrs Commercial Oil Co. . Srinagar 
as our cartage contractors” 


followed by a request that they may be granted necessary 
private carrier route permits. By 10th March, 1961 the arrange- 
ment between Commercial Oil. Co. and Aishi Ram Batra had 
been’ completed under which the latter. were to -act as the 
sub-cartage contractors. Aishi Ram Batra accordingly wrote 
Document 17 on 10th March, 1961 to the Registering Authority 
requesting the issue of six permits for petrol tank trucks for 
carrying petrol products {rom Pathankot .to Srinagar . setting 
out that they were sub-cartage contractors of Commercial Oil 
Co. whose letter addressed to the Transport Commissioner 
for the issue of necessary permits in favour of their sub-agents 
was enclosed. In this enclosure which is signed by Ghulam 
Ahmed on behalf of the Commercial Oil Co. there is one 


‘point to be noticed and that isthe statement that Aishi Ram 


Batra had been appointed sub-agents “as our vehicles are under 
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construction of tanks”—a statement which was wholly untrue for 
they never made any arrangements for couPesuentan sa vanes 
nor got any constructed. Evidently, they had no intention either 
to have any tanker made for themselves, but only to use 
the tankers of Batra for the purpose of the cartage under 
an arrangement under which they were to have what was virtually 
a payment for the route permits which they were to secure, 


or which their presence in the agency could secure. 


23.24. Document 19 is the agreement between Aishi Ram 
Batra and the Commercial Oil Co. and it was under this 
documens which was registered, that Commercil Oil Co. had 
to be paid Rs, 4,200/- per month, the obligation of the Commercial 


Oil Co. being setout thus: 


“Shall be bound to lend all help and assistance to the 
second party (Aishi Ram Batra) in procuring the route 
permits (public or private) from Pathankot to Srinagar 
from the Jammu & Kashmir Government,” 


The agreement was to be for a period of two years from Ist 
May, 1961. By letters exchanged vide Document 23 dated 7th 
May, 1963 the agreement was renewed for a further period . of 


two years from lst May, 1963 to the end ot April 1965. But 
it was terminated prematurely by Aishi Ram Batra in September 


1964, after the respondent went out of office, and this termina- 
tion was apparently acquiesced in by the Commercial Oil Co. 
Under the agreement the Commercial Oil Co. undertook to 
intimate the Stanvac the fact tnat Aishi Ram Batra were appoint- 
ted as sub-contractors who would deal directly with the Stanvac 
without any reference to the Commercial Oil Co. which they 
did (vide Document 20, letter from Commercial Oil Co. to 
Stanvac). This was in the circumstances merely a formality. The 
net result of this arrangement, I might here summarise, was that 
for all practical purposes Commercial Oil Co. dropped out of 
the business of cartage, Aishi Ram Batra doing it directly in 
contract with Stanvac as before, the only difference being that 
the Commercial Oil Co. getting over Rs. 50,000/- per year in consi- 
deration practically of their undertaking to see that the neces- 
sary routé permits were got to enable his Cartage to be effected. 
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93.25. The cxistence of direct relationship between Messrs 
Aisbi Ram Batra and the Standard Vacuum Oil Co. is brought out 
Ch. « py DO cument 21 which is the formal agreement entered into by 
clearly Lier Aishi Ram Batra and which was to be in force from the 
St 1961, under which the contractor Messrs. Ch. Aishi Ram Batra 
ie Hook fie transportation of their products mentioned in the agree- 
a at the rates specified for a period of one year. The agreement was 
meewed by Documents 26 and 29, the first for the period Ist April, 1962 
io 3ist March, 1963 and the other carried it up to 31st December, 1964. 


23.26. Immediately after their agreement with the Commercial 
Oil Co. two private carrier permits were issued to Messrs Ch. Aishi Ram 
Batra on the route Srinagar to Pathankot for the carriage of petroleum 
roducts. Messrs Ch. Aishi Ram Batra addressed a letter to the Trans- 
ort Commissioner on 23rd June, 1961 (Document 23) in which they 
stated that they had applied on 10th March, 1961 for the grant of at 
least seven tank lorries permits of which two had already been granted 
(Document 22) and three were obtained subsequently. The request was, 
to sanction three not two more permits to meet their requirements. The 
notes made on this representation are contained in Document 25 by 
which seven temporary and two substantive permits were granted. 


23.27. Documents 30 to 63 are extracts from the relevant 
pages of the books of account maintained by Aishi Ram Batra evidencing 
payments made to the Commerzial Oil Co. under what was termed ‘heir 
sub-cartage contract. The correctness of this account has not been 
challenged a:id so J am setting down the figures of payments received 
by the Commercial Oil Co. during the several years. They were paid 


in 196]-62 Rs. 55, 372.90 
11'1962-63 Re. 69,526, 80 
isd 1965-64 Rs. 75,880. 86 


and for the period from 13-4-64 to 10-9-64 when 
the arrangement was terminated by Messrs Aishi 


Ram Batra and they ceased to make payments -- Rs. 33,880.14 


As stated earlier the amount of remuneration was increased from Rs.4,200 
per month to Rs. 5,000/- per month after the first yer and to Rs. 75,000/- 
in the third year. 


23.28. I have now set out the documents and the nature of 
the transactions by which the wife and brother of Abdul Rashid were 
able to net a handsome profit by merely figuring as transport contractors 
without performing any real function and undertaking no real liability 
to the Stanvac. In other words they were paid this consideration ranging 
rom over Rs. 50,000/- to Rs. 75,000/- a year merely for lending their 
aaa toa nominal agency in which they were, if one may coin a phrase, 
sleeping principals.. It is the case of the Government that they were 
enabled to do this by reason of the fact that the route permits which were 
necessary to be obtained for transporting the oil under the cartage 
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ct, would have been available only to them or at their inet 

ae ‘they were strictly controlled by the respondent. Jt was futh® | 
urged ihaf if Messrs Ch. Aishi Ram Batra could have obtaingg ilies 
permits witnout the intervention of the proprietors of the Commercig, 
Oj] Co., there is no reason why they should make payments of these 
enormous sums for these nominal cartage contractors. Looked at fen 
tne other sice also, that is from the side of the Stanvacs themselves, it Was 
pointed out that they were eager and interested in having their Products 
carted so as to enable them to take advantage of the benefits that the 
got out of the rotation; but in order to effect this purpose they haq 
necessarily to find a contractor who had the capacity to move these Bods 
‘and the goods could be moved, even if one -had the vehicles, only 
by obtaining route permits. They had, therefore, it Was urged to ap- 
spioach and seek the assistance of one who could obtain these route Per 
‘mits and it was precisely for this reason, just as in the case of Bashir 
Ahmed’s contract with the Indian Oil Co. already dealt wth in connec- 
tion with the charge in Allegation 27, that they happened to fix up a close 
relation of the respondent who alone could literally speaking deliver ihe 
goods. 





-- 23.29. Pausing here, I might refer to the submissions contained 
in the reply of Ghulam Ahmed. According to him it was really a for. 
tuitous coincidence that Stanvac approached him for taking up the car- 

_ tage contract and for which he says Stanvacs must be asked. He has, 
i however, no explanation as to why Messrs Ch. Aishi Ram Batra who 
: had been the cartage contractors from 1948 onwards, were suddenly 
- dropped in 1961 when the business of Stanvacs improved by their being 
allotted the Srinagar filling station and larger quantities of petroleum 
and petroleum products had to be carted from Pathankot. Of course, 
it was not suggested that the ESSOs had any complaint against the 
manner in which Aishi Ram Batra was fulfiliing their contract, and if 
proof was needed that the oii Company was satisfied with their previous 
contractors, it 1s to be found in the mannet in which they entrusted the 
carrying out of the carriage contract to them even after the Commercial 
Oil Co. became ‘the so-called contractors. Bakshi Ghulam Ahmed 
has no explanation to offer as to why ESSOs should choose him, except 
to say that ESSOs must be asked. What § desire to point out is that 
gee! say that they found some merit in him—other than what 
nment suggest—to prefer him to Aishi Ram Batra. 


- 23.30. In. this Connection certain matters have to be mentioned. 
in the first place the Commercial Oil Co, had nO experience of oil cartage 
business. Bakshi Gnulam Ahmed States in his reply that this cartage 


erience aoes count a lot in the 
an intimate acquaintance with 


‘ cs.made thereunder 
as well as other Government Tegulations relevant to the subject and 


the practical knowledge of their working. . Secondly, it involved know- 


Jedge and experience of the maintenance and repaj j 
5 ; : epair of the special type 
of vehicles involved in petroleum Cartage. Experience ‘therefore 


2 Wasa Matter-of considerable importance in this field, - Apart froni their 
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ence, the Commercial Oil Co. did not bring into the: venture 
jnexP© yipment oF tankers of their owt for they possessed none and 
apy over intention of possessing any. Nor had they in their service OF 

de theit control staff needed for running these vehicles not to speak 
u vepait facilities for the vehicles. In other words, they brought to 
is yudertaking no past experience, NO capital or wherewithal, no 
equipment no facility, no orgamisation, 1 fact notuing except their close 
relationalip to the respondent. 


23.31. Not having brought anything into the business, the 

question. smmediately arises what was the inducement to Stanyacs to 

choose them as their carriage contractors, and more thav that’ ‘for . 
Messrs Ch. Aishi Ram Batra to agree to Pay these enormcus sums of 

monies month by month to the Commercial Oi Co. I can find .no 

answer except that it was through or on account of the latter that the 

route permits for the tankers were Of could be secured. 


23.32. The respondent, however, claims that he never controlled 
the issue cf thes. route permits and that, therefore,. the charge against 
pim that he abused his power or that his power was exploited for securing 
route permits by the Commercial Oil Co. is false. As regargs his general 
defence aoout the manner of issue of these route permits, the docu- 
ments relevant to the question have been filed in Altegation 27 and haye 
all been discussed in great detail there. Besides, the respondent him- 
self says that he has set out his cas? in reply to that allegation. In view 
of what I have stated there and the conclusions that I have reached, f 
consider that his statement in the reply is not justified by the facts and 
that on the other hand the respondent did exercise such 2 degree 0 
control by which substantive route permits, particularly on long routes, 
could not be issued except On his orders. Having regard to the case with 
which on a letter from the Commercial Oil Co, Messts Ch. Aishi Ram 
Batra obtained these ‘route permits, I am satisfied that they have been 
obtained only because the respondent must have expressed his willingness 
to have them granted. 


23.33. In this connection I have to notice a chailenge made 
by Ghulam Ahmed requiring the Government to point out if there 1S 
any case where a route permit for transport of such an essential com 
modity as oil has ever been refused. This is a challenge which evel 
Bakshi Bashir Ahmed haa not made in his reply to Allegation 27 


_ consider the explanation for this is that ne was unaware anlike Bashir 


Ahmed to whom notice having been issued 10 regara to Allegation 2s 
had an oppertunity to examine the contents of Document 9 read wit 

Document 17 in that allegation, which clearly shows the difficulty eD- 
tertained by even a co-operative society backed though it might have 
been by Secretarics to Government, in obtaining @ permit for trans- 


porting kerosene of the Indian Oil Co. for the benefit of the general 
public. 


23.34. The result of this discussion may now be summed up. 
Though 1 consider that Government have not been able to establisn 
beyond reasonavle doubt the charge as formulated in paragraphs (a) 
and (c) of Allegation 19, they have, however, established the charge in 
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h (b) of Allegation 19, namely, that by the abuse OF exploitay; 
of Pe tabocetinent the respondent in ee the issue of ae 
route permits the Commercial Oil Co. were tt to obtain lar 
pecuniary benefit to themselves. It has alreaay been stated that the 
total amount received by the Commercial Oil Co. fer this Nominal 
agency whicn existed only for receiving these payments came to Rupees 


2,34,660.00. 


N 
24.1. I shall next take up a charge in relation to a benefit confer. 
ted on Abdul Majid just a. the time or soon after the break UP of the 
family at the end of 1960. I have already referrea to Abdul Majid having 
commenced a petrol pump business as early as 1954, At this pump ‘he 
was dealing in the products of Burmah Shell Oil Co. and its site was on 
the kerb of the property which he had purchased in 1951 on the Residency 
Road. As early as 1958, it was found that the site where this pump was 
located was unsuitable having regard to its proximity to the Highway 
and an order had been passed by the Engineering Department Of the 
State directing its removal to a place not open to such objection. But 
this order had not been given effect to, in the sense of compelling the 
proprietor to remove the pump, though evidently as would appear 
from the notings on the files efforts Were being made by Government 
and Abdul Majid to find an alternative site to which to shift. By the 
arrangements which were come to by the end of 1960 among the members 


> . 


s family the builaing of Fairdeal Motors Srinagar on 


any proprietory interest in that property. He was, therefore, in urgent 
need to shift this Pump to some other place. 


24.2. It is the case of the Government that the respondent 
by the abuse of his officia, Pesition made availabie to Abdul Majid a 
site in Bonamsar, one of the very busy localities in the city opposite the 
Amar Singh Club by charging him a nominal premium for the lease of 


the site contrary to the tules. This is the charge contained in Allegation 
I! which reads as follows «— 8 ed In Alleg 


t Mohammad caused undue pecuniary advantage 
to Shri Anwar Aftab, minor son of Bakshi Abdul Majid il 
getting 2 kanals of land at Bonamsar, Srinagar leased out to 
him in 1961 at a fixed Premium cf Rs, 2,000 per kanal in viola- 
tion of the rules. The area leased out was illegally increased 


by the lessee by encroachin : 
& upon an area of ab t 12 las 
and 106 sq. ft. of Government land.” ieee 


PParent from its terms the charge against 
the respondent Is (1) that a lease in violation of the aera a an 


site fi 
encroached upon the neighbouring land belongi 
: ng to 
fo an extent of 12 marlas 106 Sq. ft. and that ese cana Bees 
tage of the respondent’s position as Prime Minister, ns 
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DAA “Kashmir Ol Co.” was the name in which Abdul Majid 
- ying © his business at the Residency Road, Srinagar. On 26th 
was ar 960 the Divisional Engineer wrote 4 letter to the Kashmir Oil 
August og the pump to be shifted to a suitable site, as the then existing 
ns a was dangerous and was contrary t0 the Explosives Act and the 
een Road Congress Rules (Document | . On 4th November, 1960 
In ocument 2) the Kashmir Oil Co. replied to the Divisional Engineer 
stating that they would shift to 4 site at Bonamsar, if that were allowed 
d they enclosed 2 plan of the site which they desired to be granted 
to them in place of their old one at Residency Road. The Divisional 
Engineer C0 receipt of this letter wrote to the Chief Engineer, Public 
Woiks Department, stating that as the firm was being asked to shift at 
Government's instance, an alternative site had to be provided for them 
as was usual in such cases (vide Document 3) and the Chief Engineer 
in bis reply on the same day (Document 4) stated that there was no 
objection to the resiting of this petrol pump at the place indicated in the 
plan and finally we have Document 5 dated 14th November, 1960 from 
the Chief Engineer to the Development Secretary pointing out that the 
site at Residency Road where the pump of the Kashmir Oil Co. was 
situated was dangerous and that an alternative site had to be provided 
because it was being shifted at Government's instance and, therefore, 
that the sanction of the Government might be obtained for the grant of 
the land at Banamsar. This closes what might be termed the first part 
of the story as regards the grant of this lease- 


24.5. Before proceeding further, it is necessary to notice a 
point made by Mr. Khambata, learneo counsel for the Government, 
that the Kashmir Oul Co. were merely trespassers On the Residency 
Road pump-site and that, therefore, they were not entitled to the grant 
of an alternative site wherein to shift their pumP and that the recom- 
mendation of the Engineering Department that under the rules and the 
practice obtaining in the Department, Kashmir Oil Co. was entitled to be 
granted an alternative site was without justification. To appreciate this 
point it is necessary to travel back into the earlier history of the site on 
Residency Road. This petrol pump site had originally been leased to a 
concern called the Bengal Motor Stores, who appear to have had their 
pump there from about 1939. While the Bangal Motor Stores were 
operating this pump of Burmah Shell whico was on the kerb of the road 
in front of the present Fairdeal Motors, they were paytng to the Public 
Works Department a rent of Rs. 62.50 per year for the use of the road- 
- side. Bakshi Abdul Majid purchased in 1952 the site on which the Fair- 
deal Motors buildings wete later constructed. An employee of Bengal 
Motor Stores, Kashi Nath Kaul has stated in an affidavit that after the 
purchase of this neighbouring land py Abdul Majid, he was insisting 
that the petrol pump should be removed therefrom on the ground of its 
being inconvenient to him and this appears to me to be probable. But 
whether or not the efforts of Abdul Majid were effective, on 28th January, 
we the Public Works Department wrote @ letter to the Bengal Motor 
; ere to shift the pump from that site as it was @ source of hindrance to 
e traffic, Thereupon the Bengal Motor Stores appeared to have va- 
ee the property in 1954, but evidently 20 notice had been given to 
es ublic Works Department immediately regarding this shifting and 
we have in Document 37}dated 13th October, 196! a letter addressed by 
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the Bengal Motor Stores to the Divisional Engineer, Construction 
Division, in which they state that they handed over khas Possession of 
the pump site in March, 1954 and shifted to their own Premises on the 
Hotel Road. It was only on receipt of this letter that entries Were 
made in the rent register (Document 38) regarding their having quitteg 
the site, but up to that date, as would be seen from the cash book of the 
Construction Division for 1958 (Document 39), the rent due had been 
paid apparently by the Burmah Shell Co. to whom the site had been 
sub-leased by Bengal Motors. for erecting the pump. The Government 
registers do not show the name of the Kashmir Oil Co. as the lessee in 
tespect of this site from 1954, but the fact undoubtedly was that they 
Were in occupation. On the basis of these facts and documents Mr. 


alternative site for shifting their pump. I am unable to accept this 
submission of the Learned Counsel. In the first instance we do not have 
the exact date when the Kashmir Oil Co. came on the scene. Poossibly 
if the story that Abdul Majid desired that the Bengal Motor Stores should 
quit the site is accepted and as I have said earlier it looks probable, then - 
it looks very likely that the site was occupied for running a petrol pump 
by Abdul Majid himself which would mean that the Kashmir Oil Co. 
were Operating this Pump from 1954 onwards. As the lease or licence 


the petrol Pump, seeing that it was a licence coupled with an interest, 
structures having been erected by the licensee. It is seen from the re- 
cords that right up to about 1958 the registers show payment of rent at 
Rs, 62.50 per annum for this site. Therefore, in law it might not be 
Possible to treat the Kashmir Oil Co, as trespassers at least not so long 
as NO notice to terminate the licence was given, Particularly as rents 
were being paid and Were being received. Tf after 1958 no claim was 
made for the rent, that by itself would Aot turn the Kashmir Oil Co. into 

a trespasser until a notice to quit Was served on them, Even otherwise, 
they cannot be held to be trespassers, Even when the Bengal Motor 
tores were operating the pump, it looks to me as if the Burmah Shell 
were themselves Paying the ground Tent to Government though in the 
name of the licensee. Fron, the circumstance that the Burmah Shell 
were paying the ground rent, it looks to me as if there was some arrange- 
ment under which the Burmah Shell were holding something like a sub- 
ease or sub-licence of the site, for they erected the pump which was 
On the site. In the correspondence we find that though the Bengal 
Motor Stores Say that they had removed themselves from the site it is : 
not Stated that the pump and the Installations Were removed. [f there- 
fore, the Burmah Shell had an interest in the plot, they were paying the 
rent due to the Government and they had erected the pump, it looks most 
probable that that pump which was Operated originally by the Bengal 
Motcr Stores, came to be operated by the Kashmir Oj] Co. when they 
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| on the scene with the consent of the Burmah Shell. Otherwise 
steppe“  cible to explain why the Burman Snell Company should be 
ng the ground rent of the site to the Govt. right from 1954, when 
Benge! Motor Stores removed themselves from the plot, to 1958. 
us oht so far it looks as if there 1s 00 question of the Kashmir Oil 
Co. being 4 trespasser OF vis-a-vis the Government not being entitled to 
‘oht to operate the pump. “The submission, therefore, that 
+ Oil Co. were trespassers and that, therefore, they were not 
ne grant of an alternative site when Government directed 
then to shift from the place where they were having their pump is not 
nade out. The result is that 1 hold that the Kashmur Oil Co. was 
lawfully in possession of the site and that under the practice usually 
followed in such cases when the Government directed the shifting of the 
pump from there, they were under an obiigation to provide an alter- 


native site. 


24.6. The legal position apart, the question now under consi~ 
deration has to be decided on the basis of the Kashmir Oil Co. being 
lawfully ia possession of the site, because it is not shown that the earlier 
history of this was known to or appreciated by those who made the 
proposal that an alternative site should be provided for tne company. 


24.7. There is another matter on which some comment was 
made by Mr. Khambata, Learned Counsel for the Government. It 
was said that though Government had issued @ notice as early as January, 
1953 to the Bengal Motor Stores to remove the pump from the site on the 
ground that the same was an obstruction to the traffic and had insisted 
on Bengal Motor Stores vacating the place which they did in March, 
1954, still no steps were taken to enforce that order when Abdul Majid 
came on the scene, occupied the pump and was carrying OD the business 


_of a dealer in petrol at that spot. The suggestion Was at the failure 


to take steps to enforce the order was really due to the circumstance 
that Abdul Majid was a brother of the respondent and that the failure 
to get him out of the place was due to the intervention of the respondent 
or to abuse of power on his part. I am, howeVveT, unable to agree with 
this submission for more than one reason. The precise reasons why 
there was this delay of nearly seven years in issuing notice to Kashmir 
Oil Co. to quit the premises is not clear from the files, but besides—and 
this is a more serious objection—this charge of abuse by reason of the 
failure to insist upon Kashmir Oil Co. vacating that site is not in the alle- 
gation as notified or even in the statement of the case filed by the Go- 
vernment and which the respondent was called on to answer. | do not, 
therefore, propose to take any notice of this submission made by the 
Government, however inexplicable the delay [© enforce compliance 
might seem. 


_ 24.8. The second state in the history of the matter which is the 

subject of this allegation starts with an application by Anwar Aftab, 

a minor by his father and guardian Abdul Majid for the grant of a site 

in Survey No.73 in village Bonamsar. It was not stated in this appli- 

sation (1) that it was for a petrol pump, (2) that it was for or on behal! 

s the Kashmir Oil Co., and (3) that it was ‘or the purpose of shifting 
eir pump from the Residency Road. : 


—————— t= 
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4.9. This application (Document 6) was filed on 2nd Januar 
1961. Fite date is oh sous significance because, Abdul Majid as ys 
prietor of the Kashmir Oil Co. had originally applied for the stant of a 
plot of land included in Nedou’s Hotel to serve as an alternative Site, 
That application, however, hc abandoned stating that in view of his con. 
templating other sites he was not interested in the Hotel Road ploy, 
Thereafter, as would be seen from the facts natrated in connection 
with Allegation 9, Ghulam Jeelani,minor son of Abdul Rashid had made 
an application for the grant of the site in Nedou’s Hotel and his appli. 
cation had been granted by the Cabinet on 29th December, 1960. That 
having been achieved, the application for the Bonamsar site was made 
on 2nd January, 1961. Soon after this application was made it was 
presented to the Tehsildar Nazul, Srinagar, an Inquiry was held and 
the statement of Abdul Majid was recorded. Even in this statement 
(Document 7) he said that he had requested that an area of 5 kanals 
and 15 marlas and 20 sq. ft. part of Survey No. 73 might be granted to 
him. Though Ghulam Jeelani had been granted a lease on terms of 
his paying no premium, Abdul Majid added that he would pay a pre- 
mium of Rs. 500 per kanal. Here again the point noticed is that even 
in the statement on oath no reference was made (a) to the plot being 
Tequired for a petrol Pump or (b) that the site was being obtained as 
an alternative site. The statement was recorded on the 10th January 
and the Tehsildar addressed a communication (Document 9) to the 
Administrator, Municipal Committee, Srinagar on the same day in- 


Roe ending the grant of the lease and expressing the opinion that 
ae 00/- per kanal offered as premium was reasonable. The Financial 
Ommissioner while agreeing that the lease might be granted, how- 


of Rs. 500/- as offered and that this would be i ition t 
€ In addition to the ground 
ee payable under the rules which had just then come into faite (Do~ 
Ree 2). The application was then forwarded with this note to the 
De in ety eo Ths notings of the Subordinate officers in this 
P ener tapos higher e are to be found in Document 
‘5, at as a arent b 
of the land, as Tequired by thi. ae y there would be nO open auction 


mium, the Papers were bein 
Rae Mine i & put before the Reve 


A ba 
S recommended hy the Finanej. i 
‘ J : cial Com i Wes i 
sanction may be sought.”’ pe tene: Council 
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es to the recommendation of the Financial Commissioner, there 
no suggestion there that the Finance Department who had, under the 
5 of Business, to be consulted, were to be bypassed. That was not 


sul: 5 3 
aus his Secretariat understood it as I have already pointed out, for 


oe Revenue Secretary said on 17th January, 1961 before the paper 
was placed before Mr. Mahajan— 

“May the case be submitted to Council of Ministers for grant 
of Nazul land...--- after consultation with the Finance Depart- 
ment as land is not being put to auction as required under 
rules.”” 


Tne text of the note of the Financial Commissioner affords no justification 
for the inference drawn by Mr. Mahajan that he suggested that the 
Finance Department need not be consulted before the matter was put 
up to the Gouncil. Except for varying the figure of the premium to 
be charged the Financial Commissioner suggested no change in the 
procedure to be followed. 


94,11. The matter was put Up to the Council on the orders of 
M:. Mahajan extracted just now without the matter being referred to 
the Finance Department and in this (Document 14 dated 4th February, 
1961) is a bland statement that the Financial Commissioner had 
suggested a premium of Rs. 1000/- to be charged instead of Rs. 500/- 
suggested by the subordinate officers and that the land had not been 
put to auction as required under the rules. Here again, it should be 
pointed out that no reference was made to the fact that the Finance 
Department had not been consulted and it contained the recommendation 
of Mr. Mahajan that the lease might be granted on a premium of 
Rs. 1000/- per kanal. This memorandum was put up to the Council of 
Ministers, but the resolution suggested by Mr. Mahajan was not passed. 
It is not clear from the file as to why +t was received back from the Council 


without any orders. 


24.12. What next we have is a noting in the Revenue Sec- 
retariat (Docunent 15) that as the land in question is required for a 
commercial purpose and the premium is not being fixed by an open 
auction as required by the rules, the rules required that it should 
be referred to the Financie Department for their concurrence before 
the issue of any final orders, and then occurs the sentence which I have 
not been able to comprehend fully: 


“The Revenue Ministry should, however, support the recom- 
mendations of the Financial Commissioner for fixation of 
premium at Rs. 1000/-per kanal besides the ground rent.,” 


and then followed another note: 


““May the case be referred to the Finance Department U.O. in 
the first instance as it involves relaxation of the rules.” 


ra is note No. 8 and is dated 28th February, 1961. What exactly 
appened at this stage is not clear, though if I should venture a guess 


a 
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subsequent notes, a justification for avoiding reference 
= a ee Dee was found by making out that Anwar Aftab’s 
application being really for an alternative site and he mee entitled to 
one as of right and so no such consultation was necessary. Possibly it Was 
felt that if it went to the Finance Department, the charging ofa premium 
as market rates might have been suggested, which woula embarass later 
processing. I say this because now on we find the Kashmir Oil Co. 
appearing on the scene or rather brought out openly and de grant of the 
lease is being connected with the need for providing an_altcinative site 
to the one directed to be shifted from the Residency Road, a matter 
which was strangely missing from the files for quite a time. 


24.13. It appears to me, on an examination of these files that’ 
an attempt was made, if possible, to get two sites, one for Anwar Aftab. 
in his own name without reference to the Kashmir Oil Co. and if that 
succeeded try to get a second site for the Kashmir Oil Co. on the basis. 
of the need to provide an alternative site. The reason why this scheme 
failed is not clear from the files, but what we find is that from April, 1961 
this application by Anwar Aftab himself is treated as an application 
for the alternative site by the Kashmir Oil Co. 


24.14. Though paragraph 8 dated 28th February, 196] of tke 
note (Document 15) suggested a reference to the Finance Department 
before the matter was put up to the Council, this course was not purused 
and this was avoided by pointing out that Anwar Aftab was really 
applying as proprietor of the Kashmir Oil Co, though his connecticn 
with the Kashmir Oil Co. was not brought out in the correspondence 
from January, 1961 up to this date and there was nothing to suggest 
that the application made by Anwar Aftab on 2nd January, 1961 (Decu- 
ment 6) was by him on behalf of Kashmir Oil Go. In the next note 
in Document 15 the fact that the application of Kashmir Oil Co. had 
passed through the Divisional Engineer and Development Secretary etc. 
was noted (vide Document 3 and 5) and the suggestion was made that 
the case may be straightway submitted to the Council of Ministers for 
orders and that the Development Department who had been addressed 
by the Chief Engineer in Document 5 might be informed later. On the 
note a memorandum (Document 16) was drawn up for being placed 
before the Council without the question of the grant of the lease being 
referred to the Finance Department. In Document No. 14 which was. 

-the previous memorandum preparcd for submission to the Council there 
was, as I have already pointed out, no reference to the fact. that 
the dease that was being granted was for the purpose of providing an 
alternative Site to the Kashmir Oil Co. Now, however for the nee 

I have indicated already Anwar Aftab’s application is stated to be an 
application on behalf of the Kashmir Oil Co. for being provided with 
an alternative site at Bonamsar and the carlier Correspondence (Docu- 
ments 3 to 5) are recited here in order to establish the necessity fer the 
grant. So far as the premium is concerned, it will be recollected that 
Abdul Majid on behalf of Anwar Aftab had made an offer of Ps 500/- 
per kanal and though the subordinate Nazul officers had agreed frat this 
was reasonable, the Financial Com missioner had raised it to Rs 1CC0/- 
per kanal. In the memorandum now prepared dated 19th April 1961 
(Document 16) the rate of premium as suggested by the Financial 





upon by strangers. 
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Commissioner is recommenced for adoption by the Council. But the 
more important thing is that it 1s not pointed out in the memorandum 
that there had been no consultation with the Finance Department, which 
was essential, under the rules, if the premium was not to be determined 

i nd it was a memorandum in this form that was 


by open aucticm and ®* s Pee 
approved by the Minister for being placed before the Cabinet. 


24.15. But here again a hitch occurred which if it had not 
occurred the proposal of Mr. Mahajan in this form would have gone 
through. At the stage when it was being marked for the Council it was 
brought to the notice of the Revenue Secretary by the Deputy Secretary’ 
in the General Department that whereas the application was for the 
grant of an area of 5 kanals 15 marlas and 72 sq. ft. of land, that extent 
of land was not available on the spot for grant, but only 2 kanals. The 
matter was, therefore, not placed before the Cabinet immediately and 
investigation went on by the Revenue Secretary asking the Financial 


Commissioner to find out the position “‘on the spot’? (vide Document 


18 dated 10th May, 1961). The report that was submitted (Document 
19) showed that some portion of this Nazul land had been encroached 
While efforts were being made for removing the 
encroachment, it was considered necessary that some land should be 
gcinted for Abdul Majid for putting up the petrol pump. In this 
Sitaation the Minister Mr. Mahajan took a hand in the matter and 
noted 0a the file (Document 20 note No, 12) that the grant of 2 kanals 
of land in khasra 73 in favour of Anwar Aftab be made but that the 
premium might be raised to Rs. 2,000/- per kanal and he directed that a 
revised draft memorandum as per these verbal orders be placed before 
him for approval. Accordingly, a fresh mernorandum for being placed 
before the Cabinet was prepared (Document 21 dated 26th July, 1961) 
in which after setting out in identical terms the history as stated in the 
carlier memorandum dated 19th April, 1961, the fact that a portion of 
the land had been encroached upon and was not available for immediate 
grant of possession was pointed out and then the Minister’s recommen- 
dation ran in these terms :— 


“ Keoping in view the urgent need of the applicants the Revenue Minister 
recommends the grant of 2 kanals only from out of Khasra No. 
73 on payment of a premium of Rs. 2,000/- per kanal as pre- 
mium without determining the same in an open bid and ground 
rent as may be prescribed by the rules.” 


Here again it should be pointed out that there was no reference to the 
fact that the Finance Department had not been consluted as required 
by the rules. This was put up before the Council on 3rd August, 1961, 
but before that date, the Secretary of the General Department had 
noted on 29th July, 1961 on another file which was similarly put up 
(Document 23): 

“It is a point for, consideration whether in cases of grant of lease 
of land where premium has not been fixed on the basis of open 
auction as normally required under the rules, Finance Depart- 
ment’s consultation is not necessary before the case goes to the 
Council for orders. May be marked for Council.” 


————————— 


Se 
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by auction.” It really passes one’s comprehension t 
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When put up to the Council the same was sanctioned and in the 
Government Order that was issued (Document 11) in purusance therecf, 
the Nazul Department officers were directed to aa to the spot and 
hand over possession to the lessee. This completes the narrative 0, 
far as the grant of the lease is concerned. 


24.16. The other part of the allegation concerns the charge 
that the lessee encroached upon 12 marlas and 106 sq. ft. of land conti-. 
guous to the property leased out to him and that this was done with 
the knowledge and connivance of the respondent. It would be conve- 
nient to deal with the second part of the charge after I have completed 
the discussion of the main charge in this allegation. 


24.17. It was evident that Mr. Mahajan was the peiscn who 
played the main part in getting this lease granted and who in csserce 
was party to the irregularities which have been stressed by Learned 
Counsel for the Government in respect of this grant of land, namely 
(1) there was no reason why an auction was not held to determine the 
premium payable by the applicant, (2) assuming for any reason that 
it was either inconvenient or inadvisable to have a public auction, 
the rules already referred to require that the [Finance Depariment 
should be consulted. This was not merely not dene but deliberately 
omitted to be done even when the rule in questicn was repeatedly cn 
several occasions pointed out by the cffice notes which have already 
been set out, and (3) the premium fixed was too low and was fixcd 
at that figure in order to confer an advantage on the applicent. In vicw 
of these features, I thought that it was necessary that notice unccr 
section 10(1) of the Act should be issued tol Mr. Mahajan who was then 
the Minister incharge and who had passed the orders to which reference 
has been made already, beforel I should record! any finding in respect 
of this charge. 


24.18. As in the case of the notice in respect of Allegaticn 10, 
Mr. Mahajan appeared before me and after the gravamen of the points. 
made against him were explained to him by Mr. Khambata, learned 
counsel for the Government, he took time to file a sworn statement 
and he did so on 17th October, 1966. But as I considered that this. 
aie ement might need some explanation which Mr. Mahajan would be 
vanes to offer, I had a notice issued to him inviting him to appear 
to explain what he had) siete Soy! fe,f0 ited in order ferthex 

¢ d stated. r. Mahajan, 

saying that he had nothing to add to his Melowen at ete 


roceeded t i 4 5 
fe ae © deal with his reply on the basis of the statement! which 


2S Paes The explanation that he offers for the Ealtrestorcensult 
Tan ordneer ‘partment sounds very curious and has only to be stated 
endation of the ant, MUee stating that he savced with the 


recommendation of the Financial Commissioner that Rs 1CC0/- per: 


kanal be ae as premium, Mr. Mahajan Stated: “The Finance Depart- 
nea om 1 not advise us as to the reasonableness of the Pen ; 
¢ only adivce which they could tender could be to ascertain tke emcunt 


0 find a responsible: 





4 
Ce > ewes 
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Minister who is now 4 practising advocate making this obsei vation; 
because the rule requires that only in cases where the premium 1S not 
determined by auction that the Finance Department has to be consulted. 
If, as Mr. Mahajan appears to believe, the papers had been ciiculated 
to the Finance Department they would have expressed the opinicn that 
this was not 4 case where there could be no auction, it would point to the 
impropriety of his order by which he directed that there need not be 
any auction. But that apart, as 1t was only in cases where the premium 
was not determined by auction that the Finance Department had to 
be consulted according to the rules, it appears fo me that their consul- 
tation was sought for the purpose of their making suggesticns as to the 
proper premium that ought to be fixcd having rcgara to the other cases 
where premium has becn determined by auction oF even other cases 
where premium has been fixed without reference to an auction. The 
point made against the order passed is that the Finance Department 
was deliberately bypassed in order that there might be no noting on the 
file which. would suggest a higher premium than what the Minister 
was prepared to recommend and on this answer of Mr. Mahajan it is 
clear that it is precisely this which he sought to achieve and aid achieve 
by not having the application referrcd to the Finance Department. 


24.20. The next point to which it is neccssary to refer in his 
reply is as regards the contents of the memorandum dated 19th April, 
196i and in regard to this his reply is that all the facts were menticned 
in it. The point made by the learned counsel for the Government was 
that the circumstance that the Finance Department Was not censulted 
was not mentioned in it and that this was deliberate. ‘This point theugh 

-it was brought to the attention of Mr. Mahajan when Mr. Khambata 
made his submissions in his presence, the matter is not even adverted 
to in the reply that he has filed and, lastly, he takes credit for ircre asing 

‘the premium from Rs. 1000/- per kanal to-Rs. 906C/- per kanal in the 
final order that was passed. This, however. only shcws how Mr. 
Mahajan has been proceeding merely with a vicw to help the applicant. 
If really he had been so minded, there was no difficulty in his ascertain- 
ing the price which could be obtained in that vicinity, but he delibe- 
rately refrained from doing so and having recommended Rs. 1000/- 
per kanal in April, 1961, recommended Rs. 9000/- in July, all of which 
shows that he was not seriously minded to protect the interest of Govern- 
ment which as a Minister he was bound todo. It was only by an accident 
that the grant of 5 kanals 15 marlas of land which he had recommended 
for being granted on lease in April 1961 at Rs. 1000/- per kanal did not 
go through and for this certainly he cannot claim any credit. Again 
in respect of Document 21 which is the memorandum on which the 
Cabinet finally sanctioned the lease and in this connection he_ refers 
to the notes in which the matter put UP for consideration by the Council 
of Ministers included applications involving (a) relaxation of the rules 
requiring open auction and (b) consultation or otherwise of the 
Finance Department, but this, however, misses the point In that the 
memorandum drawn up in the present case on which the Council reso- 
lution was passed (Document 21) did not in terms say that the Finance 
Department had not been consulted. 


eect 94.21. And, lastly, as to the premium of Rs. 2000/- being too 
_tow In regard to which learned counsel for the Government produced 
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imaterial to show that a neighbouring piece of land of 2 kanals adjacent 
to the Persent property fetched Rs. 11,500/- at an open auction, Mr, 
Mahajan observed after admitting that if put to open auction Jt might 
have fetched a higher price ; ‘‘this may be so but a Person is interested 
in purchasing an immovable Property Just adjoining his own, This, 
however, would not explain the next higher bid and several below it, 
which were by people not owing adjacent properties. He then adds 
about the procedure for auction not being possible of observance in 
cases of leases for petrol pumps which, as Ihave pointed out when dealin 

with Allegation 10, is not correct. But, in any event, if the plot could 
have fetched a higher Premium if it had been put to open auction, then 
that figure ought to have been ascertained by proper Inquiry and the 
interest of the State should not have been sacrificed in the manner in 
which it has been done in the present case. 


24.22. The result of this discussion, therefore, is that there 
has been an irregularity in the manner in which the application was 
Processed without being referred to the Finance Department and its 
opinion not being ascertained with the result that the plot which could 
easily have fetched at the least Rs. 5,000/- per kanal has been leased on 
a premium of Rs. 2,000/- and I consider that Mr, Mahajan as the 
Minister in charge must be held responsible for this irregularity and this 


24.23. I shall now Proceed to deal with the case of the Govern- 
ment as to the part played by the respondent in getting this lease granted 
before taking up the second part of the allegation regarding the en- 
Croachment. In the Statement of the Case, the following points are 
made to implicate the respondent with either a direction or connivance. 
It was the respondent who. while walking along the Residency Road’ 


on the part of the respondent that the letter dated 26th August, 1960 
was addressed to the Kashmir Oii Co. requiring them to shift the pump. 
No doubt it was on the basis of this notice to shift that so far as Kashmir 

il Co, was foncerned the claim to the alternative site was made. In 
regard to this statement the respondent has in his reply denied the 
entire story and not being content With that, has Stated that he had 
never made a recommendation of this type in respect of any’ petrol 
Puree The last, however, appears to be an Overstatement because 

rom the files it js clear that the respondent has done things of the type 
Suggested by the Government in their staternent of the case in t 
other petrol Pumps. For instance, in File No..20/NH of the office of 
the Divisional Engineer, Kashmir National Highway on page-13 .is 4 
letter by the Divisional Engineer to the Chief Engineer No. 3109-19 

are Mini ivi 

that the existing tonga stand should be shifted gees Spueet 
Position and re-fitted In the garden of the Nedou’s Hotel and that 
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ch, 1956 by the Divisional Engineer National Highway to 


6th Mar : : : 
ineer Public Works Department this officer writes: 


the Chief Eng 
“The Hon’ble Prime’ Minister on 4th March, 1956 personally 


went round and proposed the shifting of the pumps as under 


and then follows a list of five pumps which have been directed to be 
shifted and the last paragraph adds: : 


“The verbal orders of the Hon’ble Prime Minister may kindly 


be got confirmed. ‘The pump owners are being informed to 
make necessary arrangements for shifting of their pumps to the 


proposed new sites.”” 


Abdul Majid 


Perhaps of more immediate relevance is the letter of 
y, 1960 which 


himself, Abdul Majid states in this letter dated 20th Jul 
he writes as proprietor of Kashmir Oil Co.— 


“KASHMIR OIL COMPANY 


Residency Road, 
Srinagar. 


July 20, 1960. 


The Divisional Engineer, 
Roads Division, 
Srinagar. 


Dear Sir, 


Enclosed kindly find the site plan of | the proposed 
Mobilegas/Mobildiesel pump opposite Regal Cinema furnished 
by. M/S Standard-Vacuum Oil Company on our behalf. 


‘As will be recalled some time back the Hon’ble Prime 
Minister allotted in_your presence the plot of land opposite 
Regal Cinema to us for resitement of our existing pump, situa- 


ted at Residency Road. 


“To enable construction being started we request you 
‘Geate in this regard early. 


kindly to issue a no objection cert) 


“Thanking you in advance, 
Yours faithfully, 
For Kashmir Oil Company 
ABDUL MAJID. 


. ale 
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No.20 NH/16500-1 dated 24-9-1S60 
Copy along with copy of plan forwarded to :— 


1. S. E. Kashmir. Rr 
2. Transport Commissioner 


for favour cof remarks. 


; C.E.” (vide File No. 20 
NH Part II Chief Engineer 
P.W.D. page 1) 


There are two cbservaticns J desire to make cn this letter. Tke first 
is that there is no written confi: maticn of this verbal dirccticn, which 
is clearly established, and so the claim of the respcncent that in the 
absence of a written confiimaticn, it should ke tzken that ke Passed 
no verbal order, is wholly unjustified. The Seccr.d is, zg 1¢gaids the 
reason why I hold, notwithstanding the Prcximity of the date cf this letter 
to the order of the Divisic nal Engineer to Kast mir Oil Ce. to vacate their 
premises, that this letter does not Prove the case of the Government as 
regards the directicn spcken to in the affidavit of Mr. P. N. Wanchco. 
The new site suggested is opposite Regal Cinema and notin Bonemszr. 
Though it is thus found that the respOnccat has inspected petro] pumps 
and suggested shiftir.g cf them lo new sitcs including the shiftirg cf the 
pump cf the Kashmir Oil Co, ard has also pointcd cut tke placcs to 
which these shculd be shifted, this, hewever, ces ret fully cstablish 
the case which the Gcveinn ent have to prove. 17 key have st!ll to show 
that the respondent Suggested the Bcnamsar site and in suprert cf this 
there is nothing cxcept the Statements in the effidavits cn which fer 
reasons already adverted I do not Propose to fermit the Government 
to rely, There had been a notice to t € Bengal Motor Stores in 1953 
and it was a notice in similar terms to the Kaskmir Oil Co, that was 
given in August 1960, ] have, therefore, to Proceed on tke basis that 
the officers did so without reference to the respondent, 


very low premium that was fixed. Al] this, however, is relatcd to and 
1s made to flow from the original instructicns which he kad given to 
the Chief Engineer {0 see to it that Abdul Majid or his Minor sen 
should be provided with a site at Benamsar, If the first part of the case 


of the Government regarding his direction to the Chief Eng; ; 
Ee N. Wanchoo be rejected, the rest of thec Eitan Ge Gs ca 


fail. It was, however, submitted by Mr. Khambata that t 


Premium of Rs, 2000/- per kanal which he must have known 
Inadequate and was a Bross undervalue. But as Thave pointe 
Course of the narration cf tle facts, the circumstance that t 
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Department had not been consulted was not brought out in the memo- 

vandum and there was nothing to indicate that he knew that this irre- 

ularity had happened. It is no doubt poissible to say that knowing 
°s he certainly did, that the applicant was his’ close relation—his brother 
or his brother’s son--and that he was being granted Government land at 
an undervalue, he could have stopped it and ensured that public inte- 
rest should not suffer. With a Minister supporting the case and the me- 
morandum stating that the Minister had doubled the premium reccm- 
mended by the Financial Commissioner, it is too much to expect of the 
respondent to have intervened soasto deprive his rclations cf a good 
bargain. If he had dcne so, it would have been the mest proper thing for 
him to have done it, but though I must hold that he had not measured up 
to that high standard, I cannot hold that the charge as made in Allegation 
11 and as explained in the statement of the case is made out as against 
the respondent, though undoubtedly Abdul Majid and his son have 
benefited by this irregularity. In recording this finding, I am ccnscious 
that, failure to intervene and prevent an impicper advantage accruing 
to a near relation, with knowledge, might be held to ke tantamcunt to 
“connivance”. But in the present enquiry, I have adepted a slightly 
stricter test and I have recorded a finding adverse to the respondent cnly 
where I find established the display of scme active interest, as dis- 
tinguished from mere passivity, ever if with knowledge. 


24.25, Coming next to the allegation regarding the encroack- 
ment, I consider that there is no material on the basis of which I could 
even say that the encroachment was conscicus. No doubt under the 
orders of Government only 2 kanals of land were leased to the applicant 
Anwar Aftab and it is now found that the plot occupied by him for the 
purpose of his petrol pump, storage depot etc. cxtends to 12 marlas and 
106 sq. ft. in addition. There is nothing, however, to indicate what 
exactly was done by the officers of the Nazul Department who were 
directed to put the lessee in possession of the plot leased to them. 
It is not clear whether they had a plan or a sketch giving out the measure- 
ments in each direction of the land which they tock to the spot and 
indicated on the ground as that which the lessee should occupy. In 
the absence of such evidence one can only say that the lessee might not 
be entitled to the excess. That does not establish conscious encroach- 
ment, for ought we know the property now in the occupation of the 
lessee might be that which was pointed cut as the prcperty leased by 
Government. In these circumstances I am unable to uphold the case 
of the Government as regards this case of a conscious encroackment 
by the lessee. On this finding it would follow that no question cf abuse 
_ of power on the part of the respondent being 1esponsible for making this 
encroachment or retaining tke encroached property can arise and, 
therefore, that portion of the charge also must fall. 


25.1. Among the outstanding beauty spots of Srinagar 1s the 
Boulevard making an arc around the Dal Lake which itself is a picture 
of beauty. Quite a bit of property around this Lake on its eastern side 
is or rather was owned by the Sadr-i-Riyasat Mr. Karan Singh and the 
members of his family. One of the principal buildings owned by him 
together with its vast compound and quite an extent of vacant land 


bas been leased to the proprietors of the Obcroi Palace Hotel whore 


: Which are the subject-matter of Allegation 
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they have been carrying on their business during recent years, Beyond 
the lands of the Palace Hotel to the north there were other areds be. 
longing to him. The land however, abutting the Boulevard reachin 
to the Chashmashahi cutting was in the possession of tillers raising 
- vegetables who by reason of the provisions of the Big Landed Estates 
Abolition Act, 2007 (1950) became proprietors of the said land. Under 
the Act as it originally stood, the tilier owners were prohibited ‘from 
alienating their holdings except to the State Government, but _ by an 
amendment which came into force in October 1960, a limited right of 
alicnation to the details of which J shall have occasion to refer a little 
later, was granted to them. Both Bakshi Bashir Ahmed as well ag 
Bakshi Abdul Majia appear to have taken afancy for this area and 
made up their minds to acquire large chunks of thesé lands. The 
reason for this was not for to seek. Bakshi Bashir Ahmed had obtained 
by sale in the name of his wife Mrs. Yasmin Bakshi 21 kanals of land from 
the Maharani Sahiba, wife of Dr. Karan Singh for Rs. 21,000. Though 
the document of sale was executed on 27th June, 1962, it is common 
ground that possession was taken over in 1961 and the same is recited in 
the deed of sale. At the same time 25 kanals of land was giftea by the 
Maharani to Mrs. Shama Mir, sister of Bakshi Bashir Ahmed, the lana 
. being contiguous to the property purchased by him. In this case also 
though the registered deed of gift was executed on 27th June, 1962, the 
Propetty was put in possession of the donee in 1961 as recited in the 
gift deed. - How long before the date when possession was handed over 
the negotiations were complete, we have no evidence. Abdul Majid 
also had similarly acquired by purchase land from the same vendor. 
During the years 1961 and 1962 Bakshi Bashir Ahmed and Bakshi 
Abdul Majid—the latter in the name of his wife as well as in his own 
name—obtained by purchase from a large number of tiller-owners 
vast extents of land abutting or nearly abutting the Boulevard. In 
the case of Bashir Ahmed, the lands purchased were contiguous to those 
which had been acquired by sale and gift from the Maharani Sahiba 
with the result that he and is sister together had a compact block almost 
to the Boulevard. In the case of Abdul Majid who purchased lands 
adjoining those of Bashir Ahmed and contiguous to his previous pur- 


ee they too were near the Boulevard, thougn not touching the main 


25.2. It is the propriety of these i 
a meee purchases by Bashir Ahmed 
see Mei Hat is impugned in Allegation 2 wherein the res- 
Pondent 1s charged with having abused his official position as the Prime 


inister to coerce these tiller rs eae ; 
: Owners to part with their lands to the 
vendees for an undervalue and in some oH pies 2200s tO. 


Allegation 3 which is a sequel to All 
; } gation 2 
made by both Bakshi Bashir Aimed 23 well i ji 
: J as Baksh i 
Properties contiguous to those which they purchased in Age tant oop 
- the suo, 2 ana also on others which 
a not contiguous to properties whose plirchases are aiebenede 
legation 2. It is stated that these encroachments were effected with 
the knowledge and connivance of the Tespondent. I shall take up 
these two allegations 2 and 3 Separately and in that order. 


75.3. The charge in Allegation 2 is that by the exploitation of 


noe 
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h osition, Powe! and influence of the respondent, Bashir Ahmed 
une, Fpdul Majid managed to purchase large extents of land situated 
ap The Boulevard, the latter in the names of himself and his wife, the 
in rchases ein stated to have been made by _ the 
Percise of coercion, undue infiuence and fraud practisea on the vendors. 
These sales which are thus impugned total 28; of them 7 were purchases 
by Bashir Ahmed, 4 by Abdul Majid and 17 were taken by Abdul Majid 
in the name of his wife Maqsooda Begum. There 1s one other matter 
be referred to with reference to this allegation and that is that in 
stese transactions which are said to have been brought about in the 
manner narrated earlier, My. Mir Nasrullah, the son-in-law of Bakshi 
Ghulam Mohammad, who was then the Deputy Commissioner of 
Srinagar, Played a conspicuous patt. 


25.4. The allegation as notified reads thus : 


“Forty tiller-owners of villages Zethyeer and Asthal, Tehsil 
Srinagar, as detailed in the appendix, vide pages 1(p) to 1(s) 
ante were coerced to sell their lands on various dates mentione 
in the said appendix, in favour of Bakshi Bashir Ahmed S/o 
Bakshi Ghulam Mohammad, Bakshi Abdul Majid brother of 
Bakshi Ghulam Mohammad and Maqsooda Begum the wife 
- of Bakshi Abdul Majid by ignoring rules, adopting irregular 
methods and exercising undue pressure. Even the total sale 
amount mentioned in the sale deeds was not paid to the tiller- 
owners but a comparatively insignificant sum was paid. In 
these transactions Mir Nasrullah, son-in-law of Bakshi Ghulam 
Mohammad, who was then posted as Deputy Commissioner, © 
Srinagar, played a conspicuous part. When Bakshi Ghulam 
Mohammad was approached in a deputation by the tiller- 


owners to seek remedy against the pressure exercised on them 
~ to sell their property against their will and under coercion, he 
refused to interfere and in fact threatened them. Bakshi Ghulam 
Mohammad thus abused his official position as Prime Minister 
and connived at the exploitation of his position by his son, 


brother and his son-in- law in getting the said sales effected.” 


ef 25.5. In view of the contents of this allegation, notices were 
issued under Rule 6(1)(a) to Bakshi Abdul Majid, Maqsooda Begum, 
Bakshi Bashir Ahmed as well as to Mr. Mir Nasrullah, in addition to 
the respondent, to afford them an opportunity to make their representa- 
tions before arriving at any finding on this allegation, and in response 
to this notice all of them have filed statements to which reference would 
be made in due course. ; ite 


25.6. Before narrating the circumstances attending these several 
transactions-on which reliance has been placed by Government in support 
of their charge, it is necessary to explain the legal position as regards 
pee lands to appreciate the manner in which the charge is sought to 
Be proved, That the lands in the villages Zethyeer and Asthal in Tehsil 
Suillages with which this allegation is concerned were originally held 
Dee Janded proprietors” under whom the 40 vendors who are listed 
in the Appendix to Schedule II to the notification, is common ground, 
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5.7. Along with the rest of the ccuntry the Jammu & Kashmir 
State we legislation in 1950 abolishing Zamindaris or big landed 
estates. This was by Act XVII of 2007 (1950) by an enactment entitled 
The Jammu and Kashmir Big Landed Estates Abolition Act, 2007. 
This Act was to have effect from the date of its publication in the Go. 
vernment Gazette (vide Section 1 (3) and that date was 16th October, 
1950. As learned counsel for the Government laid some stress on 
the Preamble to indicate the purpose for which the legislation was enacted, 
I shall extract the same. 


‘‘Whereas ‘no lasting improvement ip agricultural Production 
and efficiency is possible without the removal of intermediaries 
between the tiller of the soil and the State ; 


‘And whereas for the achicvement of this objective it is ex. 
pedient to provide for the abolition of such proprietors as own 
tig landed estates and to trnansfer the land held by them to the 
actual tillers ;” 


The 40 vendors from whom Abaul Majid and others purchased 
these Jands were tillers who obtained title by reason of this enactment. 
Land is defined in the Act in Section 2(a) as meaning— 


“Jand which is occupied or has been ict for agricultural purposes 
ai OR and includes—- 


(iii) areas covered by or fietds floating over water; 


The significance of this definition will become apparent when | deal with 
Allegation 3 which relates to encroachments effected on lands pertaining 
in several cases to some of these tiller owners. Section 4 is the provision 


under which the full ownership in the land gets vested in the tillers and 
it reads— 


“4.(1) Notwithstanding anything contained in any law for the 
time being in force, the right of ownership huld by a proprietor 
in land other than iand mentioned in sub-section (2) (as accord- 


Sub-section (2) which forms ane a ie : a oh fe 
- ay XCeptio . 
saves units of land not ex Pilon to this divesting provision, 


“fag ceeding 182 kanals includ} idential sites 
. Bedzars (willow plantations) and Ss 1aing residential sites, 
ownership which jis Lees md’ Safedzars (poplar plantations). The _ 


from the Proprietor und i 
S er Section 4 is 
transferred to the tiller by Section 5 and that section para = 


Though in carrying out the Principle behind the pieahitie section 5 
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Pedcin erms on tillers the full ownership over such land, this, 
conferte® as subject to the provisions contained in section 20 of the 
nowev" ger which tillers were debarred from transferring the land of 
Act, Ut ey had become owners under section 5 or any interest therein. 
gedtion 20 as it originally stood read— 
“Except as otherwise provided in this Act and except where 
transfer is made in favour of Government; a local body or 
a panchayat.--:.- no tiller to whom land shall be transferred 
under the provisions of section 5 shall tranfer such land or 
any interest therein.” 


The'tiller, however, Was by sub-section (2) given the right to relinquish 


his rights in favour of the State after obtaining permission therefor from 
the Revenue Minister. 


25.8. This continued to be the state of the law till 1960 when 
Act XXXI of 1960 was enacted. By this enactment a proviso was 
added to section 20 which read— 


“provided-that the transfer of land or any interest therein for 
building purposes within the limits of a Municipality, Town 
Area, a Notified Area, or a Cantonment Area or an area in 
which_a Town Planning Scheine is sanctioned...--.---+-> 
or in such villages in the vicinity of a city or town as may be 
notified by the Government, may be made with the permission 
in writing of the Revenue Minister.” 


This amendment came into foree on the 5th October, 1960. It will 
be-seen that by the terms of the proviso as introdueed by this amending 
Act, there were three conditions which had to be fulfilled before a trans- 
fer could vaiidly be made. These were : 


(1) That the land must be within a municipal or other local 
area specified ; 


(2) the transfer must be for building purposes » in other words, 
the transferee must bona fide intend to use the purchased 
property for a building purpose > and 


(3) there had to be a permission in writing of the Revenue 
Minister. 


Section 2] made provision for cases where a transfer was purported to 
be effected in contravention of the provisions of the Act and the section 
rendered such transfers void and under section 94 if a tiller to whom land 
had been transferred under section 5 transferred his land or part thereof 
in contravention of the provisions of the Act, the transferees’ rights 


were directed to be extinguished and such land stood escheated to the 
Government. 


= ee With this background of the statute may now be set 
the case of the Government as regards this charge. At the time 
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when the amending Act XXXI of 1960 came into force, Mr. Mir Nasr: 
ullah was the Deputy Commissioner of Srinagar and 1t is their casy Teg 
it was through him that the sale transactions which are impugned took 
place. The 28 sale deeds were executed in batches, on four differen; 
dates: The seven sales to Bashir Ahmed were under deeds which Were 
all executed on 4th May, 1961. This was followed by 17 deeds— 14 on 
the 16th August, 1961 and three on the 18th August, 1961—in favour 
of Maqsooda Begum wife of Abdul Majid, and lastly by four deeds On 
the 14th January, 1963 in favour of Bakshi Abdul Majid 


25.10. The manner in which these transactions were brought 
about was, as set out in the statement of the case, bricfly as follows, 
Mr. Nasruilah sent for the.Patwari of the village and directed him to 
prepare a list of the tiller-owners of Asthal ana Zethyeer giving their: 
khasra and khata number together with the area held by each. When 
the identity of the tiller owners and the extcnt of property held by them, 
thus became known, a peon in the Deputy Comimissioner’s office was 
directed by Mr. Nasrullah to proceed to where the tiller-owners were 
and take them to Abdul Majid’s house. Twentyfour of them were 
thus taken therein the first week of November 1960 ana these persons 
were induced to affix their thumb impressions on blank stamp papers 
by 4 misrepresentation as to the contents of the document to which 
they were affixing their thumb impressions. The blank stamp papers 
with the thumb inipressions of these tillers were thereafter fillea up to 
read as if they had entered into agreements to sell their lands. Abdul 
Majid, however, did not for some reason proceed any further with these 
agreements cn stamped papers. This was the first Stave. 


_, 25.11. The next Stage was on the 14th January, 1961 when a 
petition writer was called by the Deputy Commissioner who directed 
him to write down applications to the Minister for permission to sell 
their lands under the proviso introduced by the amendment of 1960. 
to section 20 of the Act. Except the khasra numbers and the extent of 


ees except Mohammad Bhat was present when these appiications 
ee peo UP, but in the several applications thumb impressions pur- 

‘ S. € those of these absent Persons were got affixed and the 
applications so prepared were handed over to the Deputy Commissioner 


the document. These applications which were 24 in number, were: not 


diarised in the De issioner’ 
‘puty Commissioner’s office, nor was any enquiry made — 


either by him or by his subordinates as re ards their « rmi i 

the law, but of these seven out of the 24 aah eae ‘a ia a 
effected in favour of Bashir Ahmed were forwarded on the 17th January. 
1961 to the Revenue Minister with the remarks that tine land in uestion 
was _ within municipal limits and that the applicants were llecounes 


who, had obtained title to the land under the Big L i 
who, anded Estat li- 
tion Act 2007 and that they desired to alienate. : It — marery ciated 


i. en 
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rat the land was being acquired for building purposes. That thereaftet 
_ tha deeds were got executed by these persons who were threatened and 
c doing so and while in one case no amount was paid at all 
the document, in the other six cases some small amounts 
were paid which were insignificant compared to the price recited in the 
deed of sale. These seven sale deeds were not presented for registration 
at the office of the Sub-Registrar, but were registered by a sub-registrar 
who had been directed to proceed to “the spot” and get them registered. 


75.12. The allegation as regards the other set of sale deeds 
jn favour of Maqsooda Begum and Bakshi Abdul Majid is nearly similar 
and, therefore, it is not necessary to repeat the same. It 1s only necessary 
to add that in the case of some of these sale deeds it is said that the ven- 
dors were not even present at the execution or at the time of registration, 
but that thumb impressions purporting to be theirs were affixed to the 
deeds at the time of the execution or registration. 


25.13. I have now narrated in very broad outline the case of 
the Government as regards how these transactions were brought about 
and have purposely omitted to mention the part which the respondent 
is said to have played in these transactions, with reference to which alone 
the allegation has relevance in this inquiry. To that I shall advert 
after completing the examination of the Government case. 


25.14. Several of the matters which I have set out earlier are 
to be found stated in affiaavits, but as the deponents have not been 
called, Tam not taking any notice of tnem but shalt confine myself merely 
BIG the documents which have been placed before the Commission. As 
already stated, the Amending Act which conferred power upon the tiller- 
owners to part with their property for particular purposes witn the 


Heapesion of the Revenue Minister came into force on 5th October, 


25.15.. Though Mr. Khanna, learned counsel for the Govern- 
ment at first felt some doubt as to whether the Boulevard area by the 
side of the Dal Lake where the property now in question is situated was 
x was not within the municipai limits of Srinagar, he has examined 
ihe records and satisfied himself that by a notification of January; 1958 
the village of Zethyeer including the khasra numbers now 3) aispute was 
included within the municipal limits of Srinagar by a notification issued 
under the provisions of section 5(3), of the Jammu and: Kashmir 

unicipal Act, 2008. 


fae ler The property being within the municipal limits, prima 
of ies he tiller-owners were competent to sell provided (a) the onject 

tt < purchase was for using the land for building purposes ; 4 
ne permission of the Revenue Minister was obtained. Even before an 
application was nradu by the tiller-owners for the grant to them of per- 
mission. to sell, non-judicial stamps each or caen set of a value of Rs. 1.50 
_ Were purchased by Abdul Majid, the purpose of the purchase being re- 
se in the register of the stamp vendors as “the execution of agreements 
ue ae of Maqsooda Begum and Bashir Ahmed.” There were 24 
of stamps (the total value of each set amounting to Rs. 159). 
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The purchases date from Ist November, | oe? i. 3rd December, 1960, 
1€ proximity of the first date to that on which the easter a to Section 
20 came into force was the subject of strong aie y earned Counse| 
for the Government. The names of severa o ed are set out 
in the stamp vendor’s register as the perspus 01 ee stamp 
Papers Were required. The extracts from the register of 1e Stamp. } 
Venaor Janki Nath Trisal from whom. these stamps were purchased 


_haye been marked as Documents 4 to 7. 


25.17. The case of the Government is that on these stamp 
papers when they were blank the thumb impressions of the. several 
tiller-owners were taken and that Abdul Majid had agreements for the 
. Sale of their holdings written or typed out on the papers but that for some 
Teason these stamp papers with agreements engrossed were not put: to 
_use subsequently. On the other hand Abdul Majid states that no doubt 
he originally purchased these stamps for the purpose of getting agree. 
ments for sale executed, but that he was advised that agreements Were 
unnecessary as that without the tiller-owners obtaining Permission to 
sell from the Revenue Minister, the agreements would not be effective 
and, therefore, the idea of obtaining agreements was thereafter dropped. 
In regard to Documents 4 to 7 the main point upon which the learned 
counsel for the Government laid stress was the non-production of these 
stamp papers, which according to Abdul M ajid remained blank through- 
out, and Mr. Khanna submitted that I should uphold the version of the 
Government and oraw an inference adverse to Abdul Majid from their 
non-production. I feel, however, unable to do so for two reasons: 
(1) that no evidence has been Jed and no material placed: before ‘me 
to establish that (a) the  tijler-owners affixed their thumb 
Impression to the stamp papers as is asserted in _ affidavits or 
(b) that the stamp Papers were filled up by writing or 
typing on them agreements for sale. In the absence of such 
material I can only proceed on the basis that the stamp papers remained 
blank and, therefore, their Production or non-production could not 
-make any difference. (2) Even more important than the first is the 
circumstance that the Government did not take out any application ‘to 
direct Abdui Majid to Produce these stamp papers nor even give him 
notice to produce them. In these circumstances, I can only accept 
the statement of Abdul Majid that the documents if produced would 
Support his version. 


25.18. The idea of taking agreements to sell having been dropped, 
the next Stage was of applications being made to the Revenue Minister 


here are several rather unusual features in relation to these applications 
and their disposal on which learned counsel for the Government laid 
8reat stress and on which he relied as constituting irrefutable documentary 
Proof of the allegations found in the statement of the case. T shall now 
Proceed to enumerate them. There were 28 applications-~24 of them 
bear the date 14th January,1961 and the other four do not bear any date 
except that in three cases the year 1962 is put in. Taking up the first 
set of 24, the features on which stress was laid were g 


(1) These applications are all in the same form, written ip 
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the same hand, apparently handed over personally to the Deputy Com- 
missioner Mr, Mir Nasrullah though addressed to the Revenue Minister. 
They all bear the date 14th January, 1961. After reciting that the appli- 
cant oT applicants 1n each case was cr were tiller-owners of the khasra 
numbers set out under the Act of 2007, each application sought permis- 
gion to sell the land whose khasra number was given for “residential 
nutposes As already stated, the name of the person to whom the land 
was intended to be sold was not set oul. 


(2) Though Mr. Mir Nasrullah received 24 applications on thie 
{4th January, he forwarded only seven of them to the Revenue Minister 
an 17th January, 1941 with an endorsement which is in rather strange 
terms and which 1 shall set out later. Curiously enough, these seven 
“yelate to the tiller-owners who owned land contiguous to the property 
already owned by Bashir Ahmed and who later executec seven sale 
deeds in his favour. The rest of the 17 applications, though they were 
received by him on the same day viz. {4th January, 1961, and though 
no further enquiry was conducted by kim or on his direction by has 
subordinated officers, were Forwarded to the Revenue Minister only 
on 23rd June, 1961. All these related to applications by tiller-owners 
who executed sale deeds in favour of Maqsooda Begum. Now two 
questions immediately arise * (1) On what basis were the seven out of 
24 applications selected for immediate despatch whiie the other 17 held 
‘up for over five months ; and (2) why were the latter held up when ad- 
mittedly no enquiry took place in the meantime. 

25.19. Mr. Khanna suggested that this differentiation between 
the two sets of applications was not explicable except on the footing 
that there were consultations between Mr. Nasrullah and Abdul 
Majid or Bakshi Bashir Ahmed in the course of which the former In- 
formed himself about tnose applications in which Bakshi Bashir Ahmed 
was interested and which were pushed through first. Mr. Mit Nasrullah 
not having appeared at the stage of the arguments, I have not been able 
to obtain any answer or explanation from him for this feature. I am 
unable to conceive of any explanation which is consistent with Mr. Mir 
Nasruliah not being aware of the individual who intended to purchase 
the property if the applications were granted oF of the need on some 


ground for expedition in regard to one set of applications. 


+ 25.20.” The next feature relating to Mr. Mir Nasrullah’s conduct 
in this affair on which learned counsel commented and which | cousider 
is justified, was this. Under the proviso to section 20.a tiller-owne? 
could sell the land regarding which he had acquired the right to alienate 
recently only if the purpose of the purchase was for building. That 
docs pre-suppose an enquiry from the intending purchaser and the 
ascertainment from him of the purpose of his purchase, for it is only if 
the purpcse is for building would the statutory conditions be satisfie 

which would enable the tiller-owner to part with his land. It will be 
remembered that the purchaser not being party to the application by the 
tiller-owner, what the application would contain 1s merely at the best 
the applicant’s belief, but what the statute requires 1s that as a fact the 
purchaser intends to put the land to a designated use. Besides, on the 
pernussicn obtained on such an application, without the purchaser's 
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identity being disclosed, nothing could have prevented the applicant 
to sell the land to one who never intends to usc it for building Purposes’, 


25.21. Tne Government in their statement of the case commented 
upon the very casuel way in which Mr. Nasrullah proceeded to deal with 
these applica.ions suggesting that he had acted improperly, His answer 
was that he did his duty because what he was required to ascertain under 
the Act was merely whether the land was within the municipal limits 
and wheter the land was required for building purposes. He did not, ° 
however, explain how he acted on the unilateral statement of the tiller 
owners as the purpese to which the purchaser intended to use the land, 
Of course, he did not even say that he had examined the applicants and 
was satisficd with the correctness of their statements, for he never met 
them and it 3s fourd that the applications are forged. Nor did he 
examine the propesed vendee, since his name was not disclosed in the 
application, and so he could nct exainine him. But the most curious 
feature of his forwarding note recommending the grant of permission 
which was accpetea by Mr. Mahajan, the then Revenue Minister was 
that even in his seven typewritten forwarding notes which ran exactly 
in the same terms (most of them being merely carbon copies of the 
first copy) despatched on 17th January, 1961, he did not even say that 
the land was being purchased for building purposes. His note ran—. 


“Submitted in original to the Secretary to Government Ministry 
of Revenue, Jammu, with the request that the land in question 
1s situated within the municipal limits. This land was trans- 
ae © the applicants under the Big Landed Estates Aboli- 

n Act. 


The applicants intend to atienate the said land. It is, therefore, 
requested that the necessary sanction of the Hon’ble Revenue 


office may Kindly be obtained and communicated to this 


., 25.22. Learned counsel for th : , ahi ics 
wit : Ge € Government submitted that 
ae Bae the identity of the Purchaser, the Deputy Com missioner 
though J must a ae uf statutory condition Was satisfied or not, 
Purposes This that he did not even say the purchase was for building 

OSes. 1S conduct of Mr. Mir Nasrullah in dealing with these 


he I entered into an agree- 


original to the Deputy Conmmissione eae callits paiation: in 
et (Mr. Mir Nasruli t 
othe Revenue Minerae i NESTNRN then ca gt 0 
: ! 4id Was withi imi 
but he forwarded It to the Tehsildar of Srinagar ae peenorpal enn 
for enquiry and feport. The Tehsildar Sent for and reco ded ti eee 
ment of the applicant on solemn affirmation, He recorded sn te 


Statetrent of the intending vendes who stated on affirmation that he 





) 
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intended to construct a residential building on the.site. The Tehsildar 
submitted his report to the Deputy Commissioner on 4th Suptember, 
1962 stating that there was no objection to the permission being accorded. 
Mr. Mir Nasrullah sent the application up to the Minister on 8th Sep- 
tember, 1962 forwarding along with it the report of the Tehsildar which, 
he stated, spoke for itself, ana thereafter permission was granted. Learned 
counsel pointed out that the manner in which the Deputy Commissioner 
acted in the present case was unusual aid this conduct was some proof of 
his complicity in the conspiracy to obtain these lands by undue influence 


-and coercicn. Though I do not agree that this is proof or even cvidence 


of Mr. Nasrullah’s complicity in any improper conduct towards these 
tiller-owners, it does indicate that he was aware of who the intended 
purchaser was even though the same was not stated in the application. 


2 25.23. Though Mr. Nasrullah asserts that he did what the statute 
required him to do, } am unable to agree with this assertion. As the land 
could under the proviso to section 20 be sold only for building purposes, 
it invoived an investigation from the intended vendce as to the purpose 
for which the poperty was being bought and if tne name of the intended 
buyer was not disclosed in the application, it involved an enquiry from 
the applicant as te the identity of the intended vendee. Admittedly 
Mr. Mic Nasrullah did none of these things in respect of any of the 
applications which he recommended to the Minister for permission being 
granted. He must be held guilty of culpable neglect of his duties. 


25.24. Evidently the Deputy Commissioner realised that the 
form adopted by him in recommending the first seven applications. did 
not satisfy the requirements of the law and hence when another set of 
17 applications was next forwarded by him on the 23rd June, 1961, 
he adopted a-slightly different phraseology and included in his note a 
statement that the land was intended for “building purposes”. But 
here again though he had stated in his note to the Minister that the 
land was intended for building purposes, it was admittedly without any 
investigation, without any enquiry even from the applicant and, of course, 
without his supposedly even knowing the identity of the intended vendee. 


- 25.25. The question immediatcly arises whether he could have 
been guiity of so much irregularity without his being aware of who the 
purchasers were. I can only answer the question in one way and that 
is, that he could not and would not have done all this but for his know- 
ledge as to who these intended vendees were. 


25.26. Learned counsel Mr. Khanna suggested that the object 
of separating the seven applications from among the 24 filed on 14th 
January, 1961 for being forwarded to the Minister on 17th January, 
1961 was for the purpose of seeing how those transactions which re~ 
lated to sales to Bashir Ahmed would go through and after the regis- 
tration of the first seven sale deeds, to forward the other 17 applications . 
which were all done on the same day 23rd June, 1961. I agree that the 
suggestion looks plausible, but if the Government are right in their 
case, I do not see what difficulty there was in the applications which 
pertained to the sale in favour of Maqsooda Begum bemg forwarded 
eyen before the sales in favour of Bashir Ahmed were concluded. For 
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even if the permission was obtained, the execution of the sale deeds 
AO erage ees pestponed. Anyway, in the absence of more clinching 
evidence, I do not think I would be justified in recording a finding based 
merely on suspicion that Mr. Mir Nasrullah forwarded the seven appli- 
cations in regard to the tiller-owners who were to sell their Jand to Bashir 
Ahmed in the first instance with a view to find out whether these resulted 
in sales before the other applications filed on the same date were for. 


warded to the Revenue Minister. 


25.27. Again, when these applications altei having deen 
ordered by the Revenue Minister were returned to the Deputy Com- 
missioner, in the normai course one would expect their being aeiivered 
to the applicants, out the register maintained in his office snows that 
all these were ccilected by one Manzocr Ahmed, a Kanungo in_ his 
office ana there is no further despatch of these documents. Therefore, 
it looks as if the entire bunch of these apphcations which were ordered . 
by the Revenue Minister, was handed over to a single individual and 
that individual coula only have been Abdul Majid or someone acting - 


on his behalf. 


25.28. These are indeea ver 
throw a considerable amount of suspicion of tnese appications. This 
is particularly so in the light of the assertion by Abdul Majid, that 
when the tiller-owners became aware of the change in the law by which 
they obtained the right to alienate their holaings, each one of them was 
desirous and anxious to alienate his iand to Abdul Majid and they were 
pressing upon him to purchase these lands on the ground that they were 
contiguous to the properties he and Bashir Ahmed alreaay possessed. 
If he ana Bashir Ahmed were to be the purchasers of these properties, one 
fails to understand why the intending vendecs’ names were not dis- 
closed in the applications which they fixed to the Revenue Minister for 


Permission to sell, unless it be that it was not thought prudent to dis« 
close this information. 


25.29. The unusual features attending these applications are- 


not exhausted by those just now mentioned. J haye stated that these 
24 applications purported to be applications by the 40 tiller-owners whose 
Hames are usted in th. Appendix to Schedule II to the notification. 
The number Of tiller-owners is in excess of the applications because 
some of the items of Property were jointly owned by more than one 
person and these several Joint owners fired a single application seeking 
permission. Aul these tiller-owners are illiterate and are merely marks- 
men. It is the case of the Government that €XCcpt in two cage Bone of 
the other 38 affixed thear thumb impressions to tne applications in which 
their thuinb IMpressions purport to have been affixed 4 att t th 
thumb impressions now found in these several applicatio : ef 4 
ones. The two excepticns are those of Gaffar Dar in the mpplic tor 
Document 20 and cf Mohd. Bhat in the application De hia 28. 
Besides it is foura that in another application—Docume €17ath igh 
It is statea In its body that there Were six applicants sale h a8 ffixed 
their thumb ImMpressicns, there are only five thumb impressi ee it. 
all forged and the decument does not ever purport to bear the th mab the 
pression of Gaffar Dar who js Stated to be one of the Six spbleants, 


y strange and curious features which - 
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t add that the several applicants whose thumb impressions are 
1 to be forged have filed affidavits stating that they had not affixed 
Slee thumb impressions tO the applications. Both these Gaffar Dar 
the Mohd. Bhat state Ih affidavits that they affixed their.thumb im- 
pressions On blank stamp paper, but as they have not been called as 
Pr nesses for oral examination, | shail be proceeding on the footing that 
they did affix their thumb impressions voluntarily and knowing the 
nature of the document to which they were affixing lt. 


25.30 But in regard to the other 38 tiller-owners the matter 
stands thus. All the 24 applications for permission were forwarded 
to the Finger Print Expert and his opinion has been obtained on the 
enuineness of these thumb impressions- Of the 40, one Mohd. Dar 
who is item No. 1 in the Appendix to Schedule II of the Notification, died 
very soon after the notification and no thumb impression of his were 
available for comparison and hence theExpert coula not offer any opinion 
as regards the genuineness of his thumb imptession in either 
Documert 11 or Document 17 which are the two applications 
which support to bear his thumb impressions. As regards the 
rest of the applicants the 39 of them, their thumb impressions 
were obtained by the Government and they were sent to the 
Expert for comparison with their corresponding thumb impression in 
the several apPlications. The cpmion of the Finger Print Expert 
has been filed asDocument 182 in this allegation and in this he has stated 
that the thumb impressions of 31 individuals who are items 2-5, 7-9, 
11-14, 16-22, 24, 26, 28-31, 33-35 and 37-40 in the Appendix to schedule 
IL to the notification, do not tally with their thumb impressions which 
were forwarded to him for comparison. In regard to six of them — items 
10, 23, 25, 27, 32 and 36 _-he states that he was unable to express any 
opinion because the thumb impression in the disputed documents were 
smudged and, therefore, not capable of being compared. On the basis 
of this, the Government stated that by and large these applications 
were really not filed by the tiller-owners but they were got written up at 
the instance of Abdul Majid with the aid of the Deputy Commissioner 
and forwarded to the latter purporting to bear the thumb impressions 
of the several tiller-owners. 


25.31. In answer to this Abdul Majid who had admittedly acted 
as the principal party among the vendees to get these sales effected, has 
stated in his reply thati mmiediately after section 20 of the Big Landed Es- 
tates Abolition Act was amended, the Lamberdar of the village approach- 
ed him along with some tiller-owners and told him that they wished to sell 
him the land which lay contiguous to the lands which he had purchased. 
After inspecting these lands which were offered to him for sale, he Consi- 
dered if they were purchased the plot already owned by him would get 
a better shape. He, therefore, agreed to purchaser the lands at certain 
prices agreed to, subject to the owners obtaining permission from the 
Revenue Minister. Meanwhile it was suggested that agreements to sell 
might be entered into with them and that was why he purchased the stamp 
papers for the purpose (vide Documents 4 to 7),but after this stage, the 
tt et-owners though sent for through the Lamberdars did not turn up and 
e information he got was that they were hesitating in the expectation 


a 
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that they would get a better price to which he was not willing. Meanwhile 
Abdul: Majid was advised that agreemients to sell taken from the tile; 
owners before they obtained permission would have nO Meaning, Affe: 
a few months thcLamberdar again approached him with the tuller-owne, ‘ 
with papers showing the grant of permission to sell the lands, He the 
agreed to purchase, but at the prices which he had already Mentioned ang 
the tiller-owners agreed. Thus according to him he had NO part in 
obtaining the permission to sell, 


25.32. His explanation for the forged thumb impression On the 
applications seeking permission from the Revenue Minister to sel] the 
land is worth referring to. These applications were all written up by one 
Gawesh Lal, a petition writer and the applicants affixed their thumb 
impressions to these applications. Several copies Were made, some of 
which had been kept with the Lambardar who had shown them to Abdul 
Majid and he was Producing three of them. “It becomes clear that the 
applications on which it is alleged that there are forged thumb impress- 
ions must have been substituted for the Original applications written by 
Shri Gawesh Lal petition. writer and filed before the Deputy Commiss- 
joner........ It appears that his register had also been tampered with 
to show that no entries were made by him of these applications in his 
register.” And to his Statement he has annexed the affidavit of Abdul 
Khaliq Kolu, the Lambardar who is stated to have brought these tiller- 


applications and put their thumb impressions ‘on those copies of the 
applications. Some copies were kept with me by the zamindars which 
am producing.” Now he has Produced three applications and each 
one-of these three is dated 14th January, 1961 and is on the same form 
as the 24 applications which had been filed by the Government 
a on ne basis of which the Several items of Property have been sold 
ua et the first 24 sale deeds. [ might be Mentioned that these three 
ep OL ie pe Port to be (1) by Ahmed Sheikh son of Qadir Sheikh 
a uM an i ¢ Appendix to Schedule IT) who executed sale deed in favour 
4gsooda Begum conveying 4 kanals of land by a registered deed 


- >I thought it Proper to have 
ocuments examined by the Finger 
the genuineness of these 


ufeau, Phillaur, was sent for and he had thes res, ‘Mae ee 


: Zi : : ucuments ared 
with the thumb impressions to be found In the Papers eee the 


, 
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-nvestigating officers had taken the impicssions of these three indivi- 
juals on the earlicr occasion as also the thumb impressions on the affi- 
davits which each of these three had filed in support of the Government 
case. After examining and comparing these thumb impressions, the 
Finger Print Expert submitted a report on 21st November, 1966 .n which 
he stated that the thumb impression In the applications purporting to be 
by each of the three was different from the thumb impression on documents 
admittedly bearing their thumb impressions adding “the very type of 
pattern of the case is different from the said sample thumb impressions 
and impressions on the affidavit”. I have no reason to doubt the correct- 
ness of the opinion expressed by the Expert. The position, therefore, 
boils down to this. The thumb impressions on the 24 applications save 
those of Gaffar Dar in one of the applications which bears his impression 
and of Mohd. Bhat, are not really those of the persons whose thumb 
impressions they purport to be. but are forged. 


25.33. This will be the convenient stage at which to refer to the 
significance of Abdul Majid’s defence and the documents produced by 
him through the Lambardar Kolu who has filed an affidavit on his behalf. 
It will be seen from the statements of Abdul Majid which I have extracted 
earlier. that he does not dispute the findings of the Finger Print Expert 
regarding the thumb impressions on the several applications which have 
been filed in this allegation as not being of those of whom they purport 
to be. In fact his defence proceeds on the basis that the applications for 
permission to sell which are now on the file were later fabrications by 
the investigating staff of the Government and that they managed to substi- 
tute these for the genuine ones which according to him had been fited 
by the tiller-owners 1n January, 1961 and June and August, 1962. It 
would, however, be seen that Abdul Majid takes no, responsibilit 
for affirming that the original applications really bore the genuine thie 
impressions of the several applicants. his case beiug that it was Lambar- 
dar Kol’ who was present at the time when these applications were 
written up and that it was only after the permission was obtained that 
the Lambardar approached him and it was at that point of time at which 
he came on the scene, the responsibility thus being thrown on the 
Lambardar for establishing that the applications bore that real 
thumb impressions of the several applicants. _ We have next the 
statement of the Lambardar that these applications were all written out 
in his presence and that the thumb impressions were affixed in his pre- 
sence and that the petition writer Gawesh Lal entered them in his 
register. Now there is a further fact which assumes some importance 
In this connection and this relates to the handing over to him by the 
petition writer of three applications which according to him bore the 
genuine thumb impressions of three of the applicants and these are 
the ones which are annexed to his affidavit. I have already pointed 
out that the thumb impressions on these three documents are not of those 
of whom they purport to be. Two questions immediately arise. The 
first is why were these supernumerary applications drawn up when app- 
lications purporting to be by the same individual had aleady been 
filed. There are already on the file applications of Ahmed Sheikh 
(Document 41), Nabir Sheikh (Document 56) and Mohd. Dar (Docu- 
ment 59). What then was the object of having more than one applica- 
tion of these people all written out by Gawesh Lal and particularly 
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When it is found that the documents produced by Kolu bear obviong 
traces of having had adhesive stamps originally affixed Which Were 
later removed. Such conduct is consistent only with there having been 
fabrication on a large scale of documents, some being kept in resepy, 
for being used if necessity arose. Iii these circumstances I consider that 
Abdul Majid’s statement taken along with the affidavit of Lambarda; 
Kolu far from supporting the case of the applications having Senuinely 
emanated from the several tiller-owners really proves that the appli. 
cations for permission to sell were really fabricated documents in 
| which none except two of the tiller vendees had affixed their thumb 
impressions. I am also satisfied that Abdul Majid must have known 
} about the manner in which the applications were being got UP, for 
| Kolu by himself could have no interest in doing so. 





25.34 It is obvious that Abdul Majid after acquainting himself 
with the opinion of the Expert as to the genuineness of these SeVera) 


thumb impressions to the several applications, has taken up the position 
that the thumb impressions on these several applications are forged. 
He has ted no evidence and placed no material in support of the theory 
that the applications with forged thumb Impressions had been substity- 


from the files, were applications which have been there all the time 
and on the basis of which the Deputy Commissioner ‘made the recomi- 
mendation for the grant of Permission and the M:nister passed the 
orders on the basis of that recommendation, 


25.35 There is one other frature in these applications not merely 
in the 24, but In the other four which were filea later in 1962 and on 
the basis of which the four sales in favour of Abdul Majid were exe= 
cuted in Jaunary, 1963. The Paper upon which all these applications have 
been Written IS a non-judicial stamp paper bearing the rubbber stamp 
0 the Commissioner of Stamps, Government of Jammu and Kashmir 
and Priced at 10 naya paise, Besides, each of these applications bears 
a non-judicia] adhesive Stamp of Rs. 2/-, some of them bearing two 
ae rupee pees and others single Stamps fof a denomination of 
Sra ae pene of these stamps has written On it the date of the 
oe ee earn of the first 24 app,ications which: were filed 

eee aA 61 the date on these stamps is 14th January, 1961 
: the dateonit ie Ieations which were filed in 1962 bear on the stamps 
€ cuth June, 1962 in the Case of one and 19th August, 1962 in the 


case of the other three-- though all these four were forwarded by the 


Deputy Commissioner with his Fecommendation on 7th September, 1962. 


Stamps ars Not easy to Apprecl 

. . . e ve > s e T 
“pplications which had really been filed on ie a The 
NO indication or trace of having 


A Per and affix ; on 
which they are now found. If the stamps were ira ae yee of 


paper on 14th January, 1961, that would be clear Proof that these were 








bo 
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the applications which were filed on 14th January, 1961 and the theory 
suggested by Abdul Majid that there has been some substitution for 
the purposes of this inquiry is frivolous and without substance. 


25.36 Before concluding this part of the allegation, reference 
may be made to the other four applications for premission on the basis 
of which the four sales were effected in favour of Abdul Majid on 14th 
January, 1963. In the case of these four applications also the name of 
the intended purchaser is not disclosed and yet Mr. Mir Nasrullah 
was able to state that the purchaser intended the property offered for 
sale for building purposes. The Deputy Commissioner does not even 
seem to have examined as to whether the applications have been thumb- 
marked by all the persons who were supposed to apply, because there 
is one application which does not even purport to bear the thumb im-~- 
pressions of alJ the applicants. Besides, there is one feature in regard 
to these four applications which they do not share with the 
first set of 24. One of the three applications bears the date of the appli- 
cation but the other three which are Documents 83, 86 and 89 do not 
even specify the date upon which these applications were filed except 
that they give the year 1962, but even this defect was not required 
to be rectified and all these four applications although apparently 
three of them were filed on one date (19th August, 1962 as seen from the 
date of the stamps) and the fourth as early as 20th June, 1962, were 
all forwarded to the Revenue Minister on 7th September, 1962 
notwithstanding that there was no inquiry and no reason for the delay, 
nor any reason why these four should be sent up on the same date except 
that Abdul Majid was really intended to purchase properties by virtue 
of the permissions obtained. I need hardly repeat that except in the 
case of Document 83 which bears the thumb impression of Mohd. 
Bhat, the thumb impressions of the applicants of the other applications 
were not really those of the persons it purports to bear; in other words 
all the other applications were forged. 


25.37. The circumstance that the tillers were itliterate and had 


‘merely affixed their thumb impressions and in one case not even 


his thumb impression had been affixed, would in the case of any officer 
who was really interested in performing his duty, have pointed out to 
him the necessity for an inquiry by himself or by his subordinates as 
to whether the so-called applicants really intended to part with their pro- 
perty seeing that on public grounds the ownership conferred on them by 
the Act of 1950 had purposely withheld from them the right of 
alienation obviously because it was considered that they would not 
be able to take care, of themselves. Though there might be some 
suspicion as to whether Mr. Mir Nasrullah was not aware of the fact 
that the thumb impressions in the applications were all forged, I feel 
I cannot in the absence of better material hold that he had this knowledge. 
The strange manner, however, in which the Deputy Commissioner acted 
on these applications appears to me to be explicable only on the basis 
of his having hasd knowledge that Abdul Majid and Bashir Ahmed were 
intending to purchase the property and that he should facilitate their 
purchase. 
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28 Ncw, if these applicaticns were really feiged except in the 
case cpieeleniecian of Abdul Gaffar in Document 20 and of Mohd. 
Bhat in Document 83, a question would arise as to Whether the Sales. 
effected in pursuance of the permissions granted would pe valid or 
whether they would be hit by the provisions of section 21, . Again 
question might arise as to whether when the amended Proviso to 
section 20 permits an alienation of the land of a tiller for a building 
Purpose, it does not require the land acquired from each tiller to be 
meant for building purposes, or whether the condition imposed 
by the section would be satisfied if lands purchased from the several 
ullers are used merely as the compound of an existing building, cr of 
a_ building constructed on a portion of the land purchased from one 
of them. If the object of the provision was to relieve the Scarcity of 
building sites in urban areas as shown by its being confined in Operation 
to municipal areas, it would appear to follow that the proper inte: preta~ 
tion of the proviso would be to read it as requiring the land acquired 
from each tiller being used for putting upa building .-But these questions. 
are beyond the scope of the inquiry and I do not propose to pursue 
matter or express my conclusion on them. 


25.39. I have already stated some Matters in relation to the 
manner in which these applications were dealth with. Of the 24 appli- 
cations which were filed on 14th January, 1961, seven which related 
to the sales to Bashir Ahmed were forwarded by Mr. Mi; Nasarullah 
on 17th January, 1961 and accepting his recommendtion the Revenue 
Minister granted the Permission sought in the last week of February,. 
1961 or within first week of March, 196]. 


and it is the case of the Government that even here not all the thumb. 
impressions on the several sale deeds were genuine and that in some 
cases at least the thumb Impressions were forged. 


25.41. Though notices Were given to Ma sooda Begum 
Abdul Majia and Bashir Ahmed, to Produce the 0; EAR of the ical 
sale aeeds executed in their favour and these notices were given even while: 
ae OMmMission was Sitting at Srinagar, the originals were pot produ- 
gs except by Bashir Ahmea Who produced tine Seven sale deeds in his 
ae Iam, therefore, handicapped by not having before nie the 
orgie ot the sale deeds bearing the thumb lapressions of the several] 
uller-owners who conveyed their lands to Maqsooda Begum and Abdul 


Majid. The Government haye 

Produced the 
from the clfice of the Registrar together with the. caer canted 
filed at the time of the fegistration, namely— 


(i) the Permission to sel| granted by the Revenue Minister: 
(2) The Jamabandi Showing that the vendor €xecuting the sale 
deed was the Owner entered in the revenue records: 

> 


(3) the sketch of the khasra number or numbe 


were being conveyed under the deed : IS which was k 





4 
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(4) receipts signed by the vendors in acknowledgement of the 


receipt of consideration in cases where these were filed; 
and - ; 


(5) copies of sale deeds filed in the Registrar’s office. 


‘Several of these documents bear the thumb impressions of the executants 
except in the case of the sale deed executed by Mohd. Dar and five 
others to Maqsooda Begum on 18th August, 1961(Document 105). In this 
-case the copy of the sale deed that has been filed does not bear the thumb 
impressions of the executants. All the scveral thumb impressions 
purporting to be by the several tiller-owners in these several 
documents were forwarded to the Expert for his opinion and I am 
summarising below in a tabular form the result of his comparison with 
their admiited thumb impressions. The serial numbering of the tiller- 
owners is in accordance with the numbers in Appendix to Schedule IT 


-to the notification (vide pages 1(P) to 1(S) ante). 
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25.42 I have set out in some detail the result of the 
examination hy the Expert of the several thumb impressions on 
the sale deeds and the docunenis accompanying them in view 
of the strenuous argument addressed to me in great detail by 
learned counsel for the Government on this allegation. The 
above analysis would show that except in the case of Gaffar 
Dac and Mohd. Bhat, the thumb impressions on all the other 
applications seeking permission to sell were forged. ‘n the ease 
of the sale deeds it has been established that excepting Rasool 
Baba son of Ahad Baba (Document 152) all the others have 
executed the several sale deeds in favour of Bakshi Bashir 
Ahmed, Maqsooda Begum or Abdu! Majid as the case may be. 


25.43 The case of the Government which they sought 
to sustain on the strength of the affidavits of the several 
tiller-owners which they filed was briefly as follows. .None of 
the tiller owners was willing to part with his land because it 
was their sole source of livelihood. Each one of them was 
coerced by threats and intimidation and in some cases even 
physical violence to proceed to the residence of Abdul Majid 
and affix his thumb impression by a Peon of the Deputy 
Commissioner’s office or by the Patwati or by others. There 
they affixed their thumb impressions to blank stamped papers 
and they wer paid some small amounts, The amounts which it 
is stated were paid to each of the vendors are set out in the 
Appendix to Schedule II of the Notification and a perusal of this 
would show that these were an insignificant part of the 
considerations recited in the sale deeds. In the case of all 
except four of the ‘ransactions which were in favour of Abdul 
Majid, we find there were receipts bearing the thumb impressions 
of the executants acknowledging the receipt of the considera- 
tion which is for the same amount as that which is recited in 
the respective sale deeds. The case of the Government as set 
out in the atfidavits of the several tiller-owners is that the 
latter put their thumb impressions to these receipts while the 
Papers were still blank, the typewritten matter in it being in- 
troduced later. It is also stated that even the consideration 
tecited in: the several sale deeds is far below the actual market 
value of these lands. 


25.44 In view of my ruling that I would not take any 
Notice of allegations or statements in affidavits which were 
not borne out by documents unless the deponents were called 
aS witnesses to be examined, and as no oral evidence was ted 
as regards these allegations, I must hold -that these allegations 
are not proved by the statements in the affidavits. 


25.45 I have next to consider whether there is any other 


evidence or material on which Government could rely in support 
of their case. 


' 25.46 The first circumstance on which reliance was placed 


in Support of the submission that the admitted or proved 
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facts establish the case of coercion and pide influence, : 
that based upon Documents 4 to 7 which disclose the Purchase 
of 24 sets of stamp papers of the value ot Rs. 1.50 admitted|y 
for the purpose ot engrossing agreements #8 sale. Was 
pointed ovt that out of the 24 only 17 ad executed the 
sale deeds subsequently and that seven did not figure as vendors 
at all. On the strength of this it was urged that the failure 
of the seven to execute sale deeds was some Proof (a) that 
they were willing to execute the agreements in the firs, 
“instance and (b) that even though by coercion or _by Misrepre. 
sentation their thumb impressions had been taken in the Docy- 
ments on which agreements for sale were subsequently written, 
they had persisted in their refusal and resisted the coercion 
practised upon them at subsequent stages and that this was the 
reason why no sale deeds were taken from them I am unable 
to agree that this is the proper or the only inference to be 
drawn from the seven sets of tiller vendors not being parties to 
any deeds of sale conveying the lands that they owned, Their 
non-participation might on the other hend have been due to their 
disinclination to complete the transactions to which they had 
originally agreed. If this were the correct explanation, their 
non-participation far from proving the exercise of undue influence 
or coercion on the other 17 would be some evidence that those 
who joined and executed sale deeds did so voluntarily. In any 
event, in the absence of the oral evidence of these tiller owners 
in the witness box and their evidence subjected to cross-exami- 
nation being available and supporting the case of coetcion, I feel 
unable to accept the Government case that coercion was practised 
on the tiller-owners for the reason (a) that there was an infruc- 


tiller owners or (b) that seven of these 24 did not subsequently 
execute deeds of sale The utmost that could be said as flowing 
from the purchase of stamps for executing the 24 agreements 
for sale which subsequently did not come through, would be that 
the story of Abdul Majid that he wes pressed by the several 
tiller-owners to purchase their property and that pursuasion was 
needed to induce him to agree cannot be accepted, but that on 
d t was amended so as to confer 
Power upon the tiller-owners to sell their land, he set about the 
task of trying to obtain sale deeds from the owners of the 
Properties which Were Contiguous to those which were already 


ue ot his nephew’s, But this by itself cannot, as would be 
evident, cary the Government far enough. 


25.47 The next c 


2 ircumstance was base e nature 
of the applications fcr ase upon th 


Permission to sell, most of which have 
been (per to be forgeries. Now the case of Abdul Majid 
tole eae ee Ropes one Were got prepared by Lambardar 

€ help of petition writer Gaws he 
came on the scene only after ¢ een’ fs 


he appli ati ‘ in Or- 
rE ae ‘ations resulted in o 
ere granting permission to sel] when: “these orders weté 


brought to him by the Lambarda j i 
talongwith the tiller-owners 
might at once state that I vO not believe the story an 
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that it is not possible to conceive of these applications having 
been prepared except at the instance of Abdul Majid. The story 
of Lambardar Kolu about the tiller-owners approaching him and 
his getting these applications written up and their affixing theit 
shumb impressions in his presence has to be rejected in 
view of the thumb impressions being forged. The only 
alternative is that the applications were prepared and got 
written up by Gawash Law in the absence of the tiller- 
owners. The only person who was interested in the appli- 
cations . being granted was Abdul Majid acting for himself 
and for his nephew Bashir Ahmed. Abdul Majid had already 
evinced his desire to purchase these properties by the pur- 
chase of stamp papers vide Documents 4,7 and in the circumstan- 
ces it stands to reason that it was for him and it was at his instance 
that these several applications were prepared, I have already 
pointed out that when the orders granting. permission were 
received in the Deputy Commissioner's office, they were all 
taken in a bunch by one of the clerks and there is no entry 
of their having been delivered to the several applicants. It is, 
therefore, likely that these orders should have been delivered 
either to Lambardar Kolu who was admittedly acting as the 
emissary and representative of Abdul Majid or to Abdul Majid 
himself. Up to this point though the manner in which the 
permission was obtained including the part played by Mr. Mir 
Nasrullah in making this possible, is far from creditable, but 
the question still remains whether they support the inference 
or can form the basis for drawing an inference that coercion was 
practised in order to obtain the sale deeds. Learned counsel for the 
Government submitted that the forging of the thumb impressions to 
the several applications would prove that the several tiller-owners 
whose impressions were forged were unwilling to affix their thumb 
impressions to the applications and that it was because of this 
unwillingness that resort was had to forge them. Though the 
argument is somewhat {plausible, I am unable to accept it for it 
is not supported by the statement of these tiller-owners in their 
affidavits. They refer to coercion, undue influence and even 
physical violence practised at the stage of the sale deeds, but 
though two of them Gaffar Dar and Mohd. Bhat refer to their 
affixing their thumb impressions on blank papers on a misre- 
presentation as to the contents of the documents which would 
be filled up, none of them speak of any coercion having been 
practised upon them to get them to affix their thumb impressions to 
applications which they resisted successfully. There is another angle 
from which the circumstances of the applications having forged 
thumb impressions could be viewed. If the tiller-owners did not 
put their thumb impressions to the several applications, as is the 
case of the Government, it would follow that they did not really 
know that Abdul Majid had managed to secure the permission to 
sell without reference to them, It is consistent with fraud on the 
part of Abdul Majid or those acting for him, and consistent 
also with the tiller-owners not being aware of the need for their 
obtaining permission to sell, but it is wholly inconsistent with 
any coercion or undue influence having been practised on the 
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tiller vendors. 


25.48 Pausing here, there is one matter to which 
it is necessary to refer which was relied on as documentary Proof 


of coercion and intimidation. 


25.49 In the affidavits of the several tiller-owners they 
had stated that one Sona Khan a peon in the Deputy Com 
missioners office came to them and dragged them to Abdul Majid 
and learned counsel sought corroboration for these statements 
from the fact that Sona Khan's attendance register (Document 8) 
showed him to be on leave on dates relevent to the obtaining 
of the sale deeds and he did not attend oftice on the days on 
which the tiller-owners stated that he had been with them and 
that he had been granted leave on those days ButI am unable 
to hold this. as any corroboration. Of course, if the tiller-owners 
had been examined as witnesses and they had spoken to the 
facts stated n these affidavits and their statements were not 
shaken in cross-examination, the fact that Sona Khan was absent 
from his office would have become relevent and the atten- 
dance register showing his absence frem his office would have 
corroborated that story, but as no foundation has been laid for 
holding that Sona Khan had gone to them, I am unable to 
treat Document 8 as having any bearing asestablishing the story 
put forward by the tiller-owners, 


25.50 If the Circumstance that the applications were 
forged be put aside, there was really no documentary evidence 
on which reliance could be placed for Supporting a case of 
coercion, Mr. Khanna, however, submitted that the circumstance 
that all the sale deeds were presented for registration not at the 
office of the Sub-Registrar but that the Sub-Registrar was 
called to the tesidence of Abdul Majid or for registration 
On the spot, was indicative of some Pressure being brought to 
@ar upon the tiller-owners, I am unable to agree. Whether 
the reasons which were Suggested for requiring the Sub-Regis- 
trar to attend at @ Pptivate residence for the presentation of 
a document were Justified by the rules relevant to the sub- 
Ject, is not 2 matter which I am called upon to consider. 
The Sub-Registrar pibareutly sthought that he ought to. attend 


ments were presented for registration. 





25.51 The next point on which arguments were addressed 
was as regards the full consideration pct having been paid. 
In regard to this I must Premise the discussion by pointing 
out that the recital in the Tegistered sale deeds about the 
receipt of consideration, accompanied as it was in all but 
four of the cases by independent receipts acknowledging the 

said sums, raises a strong Presumption in favour of the truth 
of those recitals. In the absence, therefore, of convincing 
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evidence sufficient to rebut this presumption, the case about 
the consideration not having been paid in full would have 
to be rejected. 


25.52 The matters which were relied on by Government 
in support of their case as to the non-payment of the full 
consideration were mainly three — 


(1) The fact that notwithstanding that the several tiller 
owners were illiterate, so that it was thought necessary to 
obtain from most of themindependent receipts of their having 
received the full amount ot consideration, in addition to the 
recitals in the documents, the payment was not made before 
the Sub-Registrar ; 


(2) The physical appearance of the independent receipts 
‘obtained from the vendors—24 of them which had: been filed 
in the Sub-Registrars’ office along with the sale deeds; and 


(3) In the case of Bashir Ahmed the entries in the 
books of Fairdeal Motors as regards the total amount paid 
as consideration for the sales being very much less than the 
total amount of consideration recited in the documents as 
having been paid for these purchases. 


It will be ccnvenient to consider these three circumstances 
in that order. 


(L) It is no doubt true that if consideration had been 
paid in the presence of the Sub-Registrar and the payment 
had been recorded along with the Registrars endorsement, it 
would have furnished even more convincing evidence of pay- 
ment than the recitals in the registered documents and the 
receipts which were filed along with the sale deeds, but 
from the mere circumstance that the payments were not made 
before the Sub-Registrar, it would not be possible to draw 
the inference that the recital in the document as to the 
payment of consideration was erroneous. If learned counsel 
were right in his submission it would mean the payment 
before the Sub-Registrar was really obligatory under the Law 
and that in the absence of such a payment the presumption 
was the other way and that the party whe relied on the 
payment of consideration had to establish it independently. 
Surely, that is not the Law andeven in the case of illiterate 
executants it would not be proper to deny to recitals in regis- 
tered documents the weight that should be attached to them. 
It must in this connection be remembered that according 
to the rules under the Registration Act the Sub-Registrar has, 
in the case of illiterate executants, before registering the 
document to read out the contents of the document to the 
executant and it is only after he had satisfied himself that the 
executant intended to execute the document in the terms 
read out, that he could proceed to register the document. 
Though the registration endorsements in the case of the docu- 
ments executed in favour of Maqsooda Begum and Abdul Majid 
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are not available—the originals not having been Produced— 
the Sub-Registrar’s endorsements on the seven sale deeds 
in favour of Bakshi Bashir Ahmed which have been Produced 
show that the Sub-Registrar has followed the procedure Pres. 
cribed by the rules and there is a recital in each of them 
that the document had been read over to the executant and 
it was thereafter that he proceeded to register it. It must, 
therefore, be presumed and learned counsel agreed that it would 
be so when I put it to him, that in the case of the other 
sale deeds also a similar procedure should have been followed 
and that the documents had been read over and explained 
to the executants before they were registered. If, therefore, 
they had affirmed the correctness of the recitals at that Stage, 
the fact that the payment was not made before the sub. 
Registrar loses much of its significance, The first point on 
which the learned counsel for the Government relied as the 
circumstances pointing to the proof of their case must fail. 


(2) The second point was based upon the physical 
features of the receipts—24 of them. Seven of them — Docu- 
ments 100, 109, 112, 115, 118, 121 and 127 al] dated 4th May, 
1961 —are in Manuscript and the others are typewritten on 
identical type of Paper and the suggestion of Mr. Khanna was 
that they clearly showed that the thumb impressions on the 
teceipts had been taken on blank pieces of paper and the 
text filled up later This was particularly urged in the case 
of the receipts in relation to the sales to Bashir Ahmed. I 
will set out only one of the documents to illustrate the kind 
of comment made by Mr. Khanna. For instance, in Document 
100 it was pointed out that there was alot of space between 
the first and the second line, and ‘between the second and 
the third line, but that after the third line there was a cramping and 
the lines-were close. This would, it was said, show that the thumb 
impression was there betore the writer started Wliting and that when 
e reached third line, the finding that there was not enoush space 
tu complete the document he wrote closer than before. Similar 
comments were also made about other documents. I have ex- 
mined these receipts yery carefully but | do not find it 
Possible to say with certainty that the thumb impressions must 
of paper. The writer of 
ho has written the appli- 
l€ writing in the applica- 
between the several lines is not ee ae ee eee etn 

a considerable amount of variation. From thie we Gon there- 
fore, in the Spacing between the linesI am unable to eeielade 
that the thumb Impressions must have been there before the 
writing commenced, Similarly jn the case of the typewritten 
tecelpis Mr. Khanna urged that in some cases where there was 
mote matter, the typist started at an earlier point of the 
sheet There are Some variations in the Points where the 
line begins in the several receipts which are typewritten, but 
here again I am unable CO. Say *from cthistteatane that - it 


ae 
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supports with certainty the point urged by learned counsel 
for the Government. 


(3) The last of the points urged was based upon the 
entries in the account books of Fairdeal Motcrs as regards 
the amount paid towards the land purchased In the ledger of 
Fairdeal Motors for 1961 — 1st January, 1961 to 30th June, 1961 
on page 193 headed “Bakshi Bashir Ahmed (Expense Account)” 
against the date 26th June, 1961 there is an entry which reads: 
“Cost of land Judicial paper etc. 14,181.00". Now there were 
{4 deeds of sale under which properties were purchased on 4th 
May, 1961.. Of these seven are the impugned sales in Allegation 
2 while as regards the other seven, the vendors did not chal- 
lenge the propriety of the sales and hence they are not the 
subject-matter of any allegacion. The total consideration for 
the seven sales which are not impugned is Rs. 15,602.00. The value 
of the stamp papers used in these documents which must have 
been purchased by the vendee is about Rs. 700.00. The total 
value of the seven sales which are impugned in Allegation 2 is 
Rs. 18,788.00 and the value of the stamp papers involved is 
Rs 993.00. Now the point Mr. Khanna made was that in respect 
of both these sets of sales involving a total consideration of 
Rs 3440000 and expenditure on stamps of Rs. 1693.00, Bashir 
Ahmed paid out only 1418100 This, therefore, was an indi- 
cation that the full consideration was not paid. If the cost of 
the stamp papers in respect of both the sets of transactions which 
came to Rs 1693/- is deducted from Rs. 14,181/-, it would mean 
that he had paid only Rs. 12,48800 as consideration for both 
the sales The total of the consideration which was paid by 
Bashir Ahmed according to the affidavits and accor. ing to the 
Appendix to Schedule II in respect of the sales in his favour 
was Rs 3,67500.. Mr “Khannas submission was that out of 
Rs. 14,181.00 less Rs. 169300 f-r stamps, namely Rs 12,488.00, 
Rs. 3,67500 must have represented the amount paid in respect 
of the seven impugned sales and the balance might have been the 
amounts paid to the vendors in respect of the other seven sales In 
order to establish that the entry in the ledger in relation to the land 
purchased correctly set out the figures of expenditure incurred. 
learned counsel referred me to the entry in relation to the payment 
of the price of the land purchased from the Maharani Sahiba, wife 
of Dr. Karan Singh in the name of Yasmin Bakshi. The deed 
of sale was executed on 27th June, 1962 and 21 kanals of land 
was purchased forasumof Rs. 21,000/-- The sale deed recites 
that the consideration had already been received in 1961. On 
page 114 of the ledger ‘Journal page 167) against the date 
31st December, 1961 (Ledger Part II June 1961 to December 
1961) there is a debit of Rs. 21,Q00/-, and the recital is that 
itis towardsthe Maharani’s document If, therefore, the real 
expenditure as incurred has been entered in the ledger, learned 
counsel argued that the entry in relation to the amount paid 
for the land purchased in June 1961 was also correct and if 
this was so it was clear and indebitable proof that Bashir 
Ahmed had paid very much less than the amount set out in 
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the several sale deeds. While I Sec hed ire this argument 
is without force I am unable to hol puekely _ the basis. 
of this entry, that the full amount of the ao eration wa 

not paid. I must in the first place eo a that as accordin 

to learned counsel for the Government this F aaa represented 
the amounts paid out for all the 14 deeds ad Purchase ie 
would be seen that the sum of Rs.14,181/- is hardly sufficient 
even to account for the price paid for the seven Sales, which 
are not impugned, viz. Rs. 15,602/- jlus we 700/- for Stamp 
papers. It follows that he must have obtained monies from some 
other account or source to pay even for them. lee 
onlv by assuming that the figure in the account Tepresentg 
the sum paid for the impugned sales alone that it could furnish any 
evidence of payment of a less sum than recited in the sale deed, 
But then it would not square with the case of the Government 
that. Bashir Ahmed paid a total sum of Rs. 3675/- in respect 
of these seven sales. So on either footing, Government cannot 
establish their case which they have put forward as regards 
partial failure of consideration in regard to these seven sales, 


25.53 Besides, one must remember that this is a ledger 
of Fairdeal Motors and, therefore, it represents only monies taken | 
out of this firm. For aught we know Bashir Ahmed might have 
other accounts in his own name and he owned several other 
concerns which ran in different names which might have monies, 
or he might even have cash on hand unaccounted in the books 
On the basis of this entry, therefore, 1 am unable to hold tha 
the full amount of the consideration had not been paid 


25.54 If this is so in the case of Bashir Abmed, in re- 
gard to whom there was at least this entry in the ledger. there 
was not even this type of evidence available or produced in the 
case of Abdul Majid and Maqsooda Begum, Of course, Abdul 
Majid’s books of account have not been produced in spite of 
Notice, but as the Presumption raised by the recitals in a regis- 
tered document has not been tebutte ', I cannot draw any inference 
against him on the score of non-production in regard to this 
Point. The Presumption, therefore, arising out of the recitals in 
the sale deeds must apply in those cases in full force and | 
paves therefore, to hold that it has Not been proved that the 


qo sideration as recited in the Several deeds has not been 
paid. 


25.55 It was pointed out that in the case of the four 
2 deeds favour of Abdul Majid in January 1963 there were 
no independent Teceipts filed alongwith the sale deeds and this was 
relied On asa Suspicious circumstance, but in My opinion the 
existence of the receipts or of their non-existence is merely 
superfluous in the light of the recitals in the registered docu- 
ments which must have been explained to the executants. 


25.56 Lastly, there is one matter which I have reserved 
to the last and that js as regards the lands having been sold 








a 


(aorta) 


4t an under-value and this has been relied on as a proof of 
coercion and undue influence. In support of this case reliance 
was placed upon Document 186 which are copiesof two sale 
deeds of an extent of 1 kanal 10 marlas and 1 kanal 13 marlas 
of land for Rs. 4,000/- and Rs. 7,000/- respectively. On the basis 
of this, taking particularly the sale deed for Rs. 7,000/-, it was 
submitted that the average price of land in the locality in Sep- 
tember 1961—the date of these two sale deeds—would be bet- 
ween Rs. 40uU0/- and Rs, 5,000/- a kanal and judged by this price 
it was urged that the price paid for the impugned sale deeds 
was very low. The lands sold under Document 186 are described 
as ‘floating garden” lands (Demb-Abi). There are no materials to 
compare the physical advantages of the lands sold under Decu- 
ment 186 with those convered by the disputed sales, and the 
aniount of variation between the prices disclosed by the twovsales 
is itself evidence that these play a vital role in the determination 
of the price. Besides, it has to be pointed out that the price 
per kanal of the land under the several sale deeds which 
are impugned is not identical but varies from land to land and 
it. would not be corr:ct to average them for the purpose of 
finding out the propriety of the price paid Again, there have been 


‘sales in 1961 and 1962 of nearby lands by the Maharani Sahiba 


which have been purchased by Bashir Ahmed and Abdul Majid. 
Learned counsel for the Government conceded that the price 
paid to the Maharani Sahiba was not more than what was paid to 
the tiller-owners under the impugned sales. In the circumstan- 
ces I consider that there is no justification for the contention 
that the prices recited in the sale deeds did not represent the 
market value of the land in 1961 and 1962 when the transactions 
took place, or that in any event these were so grossly under- 
valued as to justify any inference of coercion or fraud. 


25.57. Learned counsel Mr. Khanna at the fag end of the 
arguments on the allegation drew my atcention to a draft 
Town Planning Scheme for the area notified on 15th October, 
1962 by which the area covered bv the lands purchased from 
the tiller-owners referred to in Allegation 2 was to be developed 
The suggestion was that these acquisitions were made at a low cost 
in order that when the scheme came through and the area was de- 
veloped, the lands would increase in value and those reserved for 
common amenities—and some of the lands fell under that category— 
would be acquired by the Town Planning Authority at a greatly 
increased yalue, It was also pointed out that among the members 
of the Committee who settled this scheme which was notified, was 
the Deputy Commissioner who on that date was Mr. Mir Nasrullah. 
It was, therefore, urged that these acquisitions were really 
part cf a grand scheme to benefit at the expense of the tiller- 
owners on a large scale, It was, however, admitted that this 
Town Planning Scheme fell: through. While it is possible that 
Bakshi Abdul Majid might: hate been aware of iwhat was 
happening in the .TowsrPlahning;Committee, and might even 
ave considered the “pttchasés’ as° profitable investments with 
Rood prospects, I am unable to see how it affects the point, 
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: bre i DE Darr ly whether coere: z 
have to decide in the Inquiry, name Clon of 
ae was practised on the tiller-owners by Abdul Majid 
with or without the aid of anyone and whether this Was 
facilitated by the abuse of power on the part of the res. 


"3 ondent. 


25.58 The net result of this disc ussion I might 
now summarise and that is that there is no sufficient Materia] 
placed before me for holding that the purchases were effected 
by the exercise of undue influence or coercion, 


25.59 I now come to the last Part of this allegation 
and that is the part played by the Tespondent In getting these 
properties for his brother and son. In their statement of 
the case the Government stated that the tiller-owners had 
approached Bakshi Ghulam Mohd, seeking redress against the 
high-handed manner in which Abdul Majid with the assistance 
of the Deputy Commissioner Mr. Mir Nasrullah was acting and 
sought his intervention to stop the harassment as well. as to 
annul the things which had been done. This, it would be 
noticed, is just in line with the penultimate sentence in the 
allegation as notified. The only point of difference between 
the two lay in this that whereas the notification spoke as if 
the respondent was approached only one, the statement of the case 


At the stage of the Preliminary hearing Mr. Sharma, learned 
counsel who appeared fer the Tespondent, objected to the 
statement of the case as travelling beyond the notification and 
subnutted that I should insist upon the Government confining 
themselves to only one of the three deputations, of which the 
deponents of the several affidavits spoke. In the order which 
passed then, I held that the Variation was not substantial 

and that the Government heed not be circumscribed as suggested 
ae eee eu be open to them to establish the case in 
Teen oes But that obviously proceeded on the 
wee ne overnment would place before me material on 
could act i support of their version, As there were 


any deputation having m 


Soe aly Manner in which it could have been 
eee lite lat the grievances of these tillec-owners and their 
p against the respondent’s brother and son-in-law was 


brought to his notice and that, at 4 stage, when he could have 


Interfered to Prevent the transactions being Completed and that 


: ; only have bee ing the 
several tiller-owners aS witnesses to 8peak to nae ee erate 


however, the Government failed to do. e result, therefore, is 
, 


that there is no material in Proof of the respondent having 


been informed of the pressure, Coercion, undue influznce or 


fraud supposed to have been exercised on the tiller-owners not 


“e 
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to speak of his refusal. to interfere when appreached, This 
part of the Government’s case therefore, has to be rejected as 
not established. 


25.60 Mr. Khanna, however, urged two points as emerging 
from the admitted documents. His first was that Mr. Mir 
Nasrullah would not have acted as he did (1) in receiving the 
applications addressed to the Minister and not entering them in 
his receipt register; (2) in getting these applications without the 
parties being present and acting on them with the knowledge 
that the thumb impressions were not those of whom they pur- 
ported to be; and (3) in sending them up to the Minister with- 
out any inquiry as to (a) whether the applicants were really 
desirous of selling the lands and (b) whether the intending pur- 
chaser bought the land for building purposes, and without any 
processing in the sense that it was net sent to the Tehsildar for 
inquiry and report and acting in so casual and illegal a manner, 
unless he had the support of the respondent in doing what he 
did. It was, therefore, urged that the respondent must have 
known of what was happening and that it was because of his 
knewledge and his implied consent to the manner in which the 
Deputy Commissioner was acting seeing that we have so much of 
irregularity and fraud in the applications for permission to sell. 
I do not find it possible to accept this argument for more than 
one reason. In the first place having regard to his position as 
Deputy Commissioner and the relationship which Bashir Ahmed 
and Abdul Majid bore to him, itis not necessary to assume that 
Mr. Mir Nasrullah could have acted as he did only with the 
consent of the respondent. But this speculation apatt, there is 
a weightier reason why I should reject this argument. Mr. Mir 
Nasrullah's name isno doubt mentioned in the Allegation as noti- 
fied, but it is not suggested there that Mr. Mir Nasrullah com- 
mitted the irregularity in regard to the applications with the 
respondent's consent or even that the latter had knowledge of 
these irregularities or fraud at that stage. .As the notification 
directs the Commission to confine itself to the allegations set 
out in the second Schedule, this would be beyond the scope of 
the inquiry. Besides, even in the statement of the case filed by 
the Government the suggestion now put forward before me is 
not even hinted, so that the respendent had never any opportunity 
to meet a case of this type. I have, therefore, no hesitation in 
rejecting this submission as one which the Government is not 
entitled to raise against the respondent. 


25.61 The second point that was suggested was in the 
Registrar accepting presentation of the several decuments on 
the spot contrary to the rules. In addition it was said that there 
were several documents in which the executants had not really 
affixed their thumb impressions but the Registrar departing 
from the rules and the law registered these documents and at 
a place where he was not bound to register. This could only 
have been possible, he submitted, if the respondent had direct- 
ed the Registrar to act as required to do by Abdul Majid 
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or Bashir Ahmed. I do not see any basis for this also. This 
again is not in the allegation as notified, nor in the statment 
of the case elaborating the allegation as notified. JI, therefore, 


reject this submission also, 


25.62 These were the only yoints urged to support the 

case that the respondent had anything to do with the improper 

_ acquisition of thz prop2rties specified in Allegation 2 read with 
the Appendix to the seconi Schedule to the notification The 


result, therefore, is that I find that though Mr. Nasrullah’s . 


conduct in connection with the applications for permission to 
sell was far from creditable, and that there has been grave 
irregularities, fraud and forgery in connection with the applications 
seeking permission to sell the land, the Government have not 
established that there has been any abuse of power on the part 
of the respondent in the acquisi‘ion of the several items of property 
from the 40 tiller-owners specified in Allegation 2 whose names 
and details are set out in the Appendix to Schedule II. 


261 Having acquired the several items of property men- 
tioned in Allegation 2 and set out in detul in the Appendix 
to Schedule II to the notification, it is the case of the Govern- 
ment that Abdul Majid and Bakshi Bashir Ahmed trespassed 
upon fa) further lands belonging to the tiller owners from whom 
they had acquired lands by purchase as well as upon those 
belonging to others; (b) filled up waterways which ran through 
these lands which were public ways as well as ‘ome _ which 
provided the tillers with access to the lands; and (c) occupied 
communal land such as a graveyard and public pathways, the 
total extent of these encroachments being 7? kanals and i8 
marlas. These encroachments may be classified under three heads— 


(1) Encroachment on adjoining areas of the tiller-owners 
who had sold their lands a noe as of the tiller-ow 
the extent of 13 kanals and eae pee sthtce individials to 


(2) Property of the State ; 
te, 2. e. communal property—grave- 
vard and pathways, to the extent of 5 kanals and 4 marlas. 


in wd Property including canals whose ownership was vested 

they Bers calpain in the Sadr-i-Riyasat, but on which 
Ing tenants in possessi 

kanals and 16 marlas, 2 sion, to the extent of 


They could also be classified un if 
upon the person in possession Bashi’ Afra sig eed 
Ised two entire khasra ny 

numbers, the total extent eee ae ares ot ae ae 
Between them Maqgs.ola Begum and Abdul * Maiid have 
encroached upon 25 kuna's and 13 marlas besides 5 ahale and 
4 marlas consisting of a graveyard and certain. Public pathways: 
Besides this, all the three together have Biaroxcied a on 34 
kanals and 19 marlas comprised in khasra No. 203 BF si 





Ree 


Te 
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are classified as a nullah. This encroachment is in substance 
the charge contained in Allegation 3 which runs, in these 
terms: 


“Land measuring 80 kanals and 19 marlas belonging to 
State and to private persons, situated adjacent to the 
land acquired by Bakshi Bashir, Bakshi Majid and 
Smt. Maqsooda in Villages Asthal and Zeethyeer 
(See allegation 2) was encroached upon and entries 
in the revenue record made in their favour.” 


26.2 Before proceeding to discuss the case of the 
Government in regard\to this encroachment, a reference to 
the reply of Bakshi Abdul Majid who has filed the main 
statement so far as merits of the case are concerned . in 
relation to this charge might greatly facilitate the discussion 
of the charge contained in this allegation. He does not deny 
that the vendees, i: e. himself, his wife and his nephew are 
in possession of this extra amount of land beyond what has 
been conveyed to him orthem under the various sale deeds. 
Coming to the details in relation to the nullahs or water 
channels, he states in paragraph 4— 


“The vendees have tal:en possession of the land..+-..:- 
in accordance with the Nishandehi given by the 
vendors:---..-- these were only Nullaha and of no 
use and utility to the vendors otherwise the ven- 
dots would have sold it along with the land sold. 
cee In regard to alleged encroachments of land 
belonging to other persons it is -submitted these 
were nullehs adjacent to the lands purchased by 
the vendees and the vendors while showing to the 
vendees the lands purchased by them showed these 
nullahs as being included in the land sold. Besides 
the said Nullahs crezping through the lands purchased 
by the respondent and the other vendees on either 
side by virtue of their very situation came to be 
property of the respondent and other vendees as 
without this the respondent and other vendees 
could not enjey the properties purchased by the 
wendees as such-------- Lhe vendees in fact at very 
high cast filled up these nullahs developed the 
same.” 


Regarding Khewat 173 which was stated to be the grave- 
yard, his reply was— 


“This too was a nullah and the question of its ever 
being used as a graveyatd does not atise and no 
indication ofits ever being used as a graveyard ever 
existed in that -. -the respondent and other vendees 
being devout Muslims they would be the last to 
defile this graveyard,” z 
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he says that nobody has complained regarding 
Lastly, e Thete was one point made about Khasra 


1 ment. 
this encroach separately. 


numbers 196 and 198 to which I shall refer 

26.3 If analysed, the defence amounts to this. He 
admits that he and the other vendees are in possession of 
the land very much in excess.of the lands Purchased and 
of the extent described in the several documents tiled by 
the Government. But his explanation is that they came into 
possession in some cases because (L) the vendors themselves 
indicated that this Jarger extent was in reality the Property 
which: they had sold; (2) there were of course nullahs and 
waterways but they became the owners of these nullahs in 
one of the two ways (a) by reason of these nullahs being 
pointed out as being of the property sold, (b} or alter- 
natively by reason of their acquiring title to them as inci- 
dental to their ownership of the property on either side; 
and (3) so far as the graveyard in Khasra 173 is concerned, 
that it was not a graveyard but was a canal which had been 
filled up. In view of the admission regarding the encroach- 
ment and this defence set -up, it is not necessary to go 
minutely into the evidence which has been placed before me to 
establish the factum of the encroachment. 


26.4 There is only one matter of detail about these 
encroachments regarding which there is a dispute and to this I 
shall refer’ in the first instance before proceeding to deal with 
the defence raised. This is in relation to khasra numbers 196 
and 198. Paragraph 5 of the reply deals with this particular 
trespass. As the paragraphs is rather obscure, I believe it would 
be better to set it out in full. He says— 


“Regarding khasra No. 198 and 196 it is submitted that 
the owners of these lands have been given land com- 
prised in-khasta No. 145 in exchange and they are in 
Possession of the same, as such the question of any 
encroachment does not arise,” 


Khasra 198 was purchased by Bashir Ahmed from Kabir Dar 
hike beast Dat by adeed dated 4th May. 1961 (Document 114) 
ae M ee No. 196 was purchased by him from Rehman son 
a b : Chaupan also by a deed dated 4th May, 1961 which 
Sale, hi ee 18 Not impugned in Allegation 2, and the Girda- 
omg. ous that Bashir Ahmed is in possession of these two 
eee There is no deed by which he obtained any title to 
eld No. 145 and it is not, therefore, possible to see how he 
was able to give the land comprised inkhasra No. 145 in ex- 
oe io Fiet Nowe 196. Besides, the ; girdawari in 
egard to Fie oO. Shows Bashi ; ion. 
In the face of these adm it Abmed as in possession 
Possible to uaderstand the defence that is raised j granh 5. 
But this, however, is mecely by the “au Ee aparagreah 








oo a 
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26.5 I shall. now proceed to deal with the defence that 
has been raised to the encroachments which are not denied but 
which ace explained as not being in truth encroachments. It will 
be convenient to take the defence in the following order:— 


(1) That the several vendors pointed out the additional 
land as well as the nullahs adjoining their lands as part of the 
propetty sold under the several sale deeds. 


(2) The alternative case that the nullahs passed to the 
vendees as {incidental to the sale of the firm lands and, that, 
therefore, the vendees were entitled to fill them up. 


(3) The case as regards the graveyard and public pathways. 
Though Abdul Majid has stated in his reply which has been so, 
solemnly affirmed that the several vendors pointed out to him the 
extents of lands outside the measurements given in the sale.deeds 
as part of the property conveyed by them, he has placed no 
material before the Commission to support this case. But apart 
from this circumstance, it looks most unusual and, therefore, 
not credible that these tiller-owners should agree to part with 
a larger extent of land than they had bargained and sold under 
the several sale deeds. It is found on an examination. of the 
relevant revenue records including the Girdawari that most of these 
lands which are not specifically included in the sale deeds but 
of which possession was taken, are cultivable lands in which 


‘among others, melons, red pepper, brinjals, peas, turnips. and 


potatoes were being cultivated and this makes it altogether 
extremely unlikely that they voluntarily handed over possession 
of more land than what was comprised in the sale deeds, [ 
have examined the details of the 45 items of lands which are. 
set out in the statement (Document 2) of this allegation and 
have compared them with the Girdawari for the purpose of 
ascertaining the type of cultivation on these lands during the 
several years from 1959 up-to-date- For instance, one of the 
encroachments is im Field No. 219 and.the extenc of the en- 
croachment is 3 kanals and 14 marlas and the Girdawari shows 
that on this land turnips and potatoes were grown. Again 
item 35 in the list of encroachments (Document 3) is willow 
plantation though the extent is only one marla, In the absence, 
therefore, of proper taaterial before me to show that the 
several tiller-owners inviced Abdul Majid or Bashir 
Ahmed to occupy more land than what they had sold, I 
must necessarily hold that the occupation cf these lands is a case 
of a delibrate trespass and encroachment on the lands of these 
tiller-owners. By the way, it is rather hard to see why the 
sale deeds took care to mention the exact extent of the several 
khasra numbers in kanals, marlas and square feet, which was 
being conveyed, if the intention of the vendors was to convey 
under the deeds the entire extent of the khasra numbers. 
Furthermore, a look at the sketch which has been prepared by 
the Government showing the several khasra numbers which have 
been encroached upen, shows that the encroachment followed a 
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pattern, namely the lands encroached being between the Property 
purchased and the Boulevard Road and by reason of the 
encroachment the entire property right up to the Boulevard 
Road came to be under the occupation of ore or other of these 
three owners. This, I consider, is another circumstance which 
militates against the theory of the voluntary parting of the posses. 
sion by the several tiller-owners of their lands. 


26.6 The next matter to be considered relates to the {ij- 
ling up of the nullahs, treating the nullahs as property of which 
Possession was voluntarily given to the vendees or of which 
the vendees were entitled under the law to take possession by 
virtue of their ownership of the land on either side of the 
nullah. This second alternative is not very consistant with the 
first, but ignoring this, my comment upon the story that tiller. 
owners invited the vendees to occupy the nullahs as they had 
no use for them is the same asthe comment I have made as 
regards the encroachment on what were then firm lands There 
is no material placed: before me as regards this and it is 
very unlikely and incredible that they would have parted with 
the possession of these nullahs for no consideration, particularly 
as in the case of several items, the nullahs provided access to 
lands still retained by the tiller-owners, or if they really intended 
te eoarey them, it would not have been so specified in the sale 
eeds. 


- 26.7 The other alternative case set up by Abdul Majid 
is that under the law he and the other vendees were entitled 
as an incident to their purchase of the lands covered by the sale 
deeds to the ownership and Possession of the nullahs. Learned 
council for the Government have contested this position in law 
and have referred. me to the relevant enactments and rules 
bearing upon the point. Jt was submitted by Mr. Khanna that 
these waterways were “common lands” which were governed 
by. the Jammu & Kashmir Common Lands (Regulation) Act, 
1976 (Act XXIV of 1956), Section 3 of this enactment confers 
upon every inhabitant of a village .the right of user “in respect 
vill any toad ... [Channel seas@e: cine village including the 
village of which he Mot an inhabitant”, and section 4 imposes 
a penalty for the denial of or obstruction to the exercise of 
the right or for encroachment upon such channels and _ this 
section enacts, to quote the televant words — 


 teaeneee oe Person has taken possession of or 
eee un 25 cultivation or otherwise encroached 
ee Le tee “+. Path, channel, drain... .--a 
‘: ue Officer may on his Own motion or oa the 
application of any person interested and after such 
enquiry as may be deemed necessary— 
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and.goes on to provide: for the imposition of 4 fine on-such per= 
sons: who ‘have encroached upon such roads or channels. Under 
section 2 of this enactment words and expressions used in. the 
Act .were-to have the same meaning as in the Kashmir Land 
Revenue: ‘Act of 1996.and.if one. turns ‘to that enactment, section 
3(2) defines land to mean to include “areas ‘covered by or fields 
floating over water’. 


26:8 Besides, it was urged that the occupation <of the roads, 
pathways:and the filling up of the water channels. was in violation 
ofthe rules, enacted to regulate the use of Khalsa waste pub- 
lished in the State Gazette on 14th Phagan, 1982 (vide Rules, 
Orders and Notifications in relation to Nautors etc. published 
‘by the Government of Jammu and Kashmir—page 41). Rule 3 of 
these rules-enables Khalsa waste land .in the joint possession of 
village landholders for common use as village roads, burial grounds 
‘and the like to be recorded as Shamilat by mutation, and rule 4 
prescribes the authority who-could sanction the mutation. Rule 
1d. of these rules enacts— 


“All future Nautors (trespasses) in Khalsa waste after the 
Shamilat has been defined under these rules ‘shall be 
dealt with under the State Waste Land Rules.” 


The sules. of the. Revenue Department — Ailan No. .5 dated 
23rd -Magh,.1989 which clarify the earlier Shamilat Rules .were 
also ireferred to. Paragraph .9 of these rules was particularly 
Stressed and it «is stated — 


“Assamis who have made Najaiz Nautors from. pro- 
- hibited areas :such ‘as Kuhls, graveyards, roads.... 
etc. shall be rejected .on the spot forthwith .accord- 
ing to ‘the provisions of Section 155 of the Land 
Revenue Regulation No.1 of 1980 and revenue 
assessed and recovered thereon from the date of 
‘possession upto the date of ejectment. No Najaiz 
.Nautor Kuninda should, however, be allowed to 
remain in .possession of such Nautors.” 


And paragraph 11 says— 


\ 
“All mutations made in contravention of the rules as 
explained above will be annulled. 


a 26.9 Based upon these statutory provisions, the submis- 
‘sion of Mr. Khanna was that these water channels which had 
been classified as nullahs in the revenue records were used 


- a8.a source of irrigation of the lands to which they adjoined 


and also.a public pathway to reach the Boulevard which isa 
highway. It was, however, submitted that far from the law 
conferring upon the neighbouring owner the right to fill up 
these nullahs, the encroachment on them.as the filling up of 
them were made offences punishable with fine under the 
Common Lands Regulation Act of 1956. Having regard to the 
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i f these channéls, I see considerable force in the sub 
pation a learned counsel but there is: one’ matter by. reason, 
of which [ find it would not be proper for me to record: 
any finding in respect of these encroachments of the nullahs: 
The Commission can only inquire into matters which : trans: . 
pired before October 1963, i, ¢. during the Detiod when the 
respondent held the office of the Prime Minister of the State.. 
In answer to a question by me as to the date when accor- 
ding te the Government the nullahs were filled up and they 
were turned into firm land, it was ‘stated chat they. were. 
unable to specify the exact dates, but it was probable that 
the nullahs became by being filled up firm land possibly - only. 
after October 1963. This is not unlikely because the bulk: of 
the purchases by Abdul Majid which were In the name ~f 
his wife was in August 1962 and the purchases :. by 
him in his own name were in January 1963. In view of:. the 
circumstance that che filling up of these nullahs » and 
the encroachments becoming perfected by the nullahs -becoming 
firm ground by filling took place is_not shown: to have taken 
Place before October 1963, I do not desire to record any 
definite finding as to the legality of that encroachment and 
whether it offends the law as contended by Mr. Khanna 
learned counsel for the Government. i 5 


26.10 The last of the points that requires - to be con- 
sidered is as regards the encroachment on the graveyard. 
Now the graveyard is Khasra No,173 of an extent of 4 kanals and 
9 marlas and I have already pointed out that in paragraph 6 of his 
teply Abdul Majid admits that he is in occupation of this Khasra. 
T have also pointed out that according to Abdul Majid Survey No. hi 
173 was a nullah when he bought it and, therefore there was no 
§uestion ot its being a &taveyard and that he filled up the 
unllah and made it a firm ground by virtue of the tight which 
he has asserted in respect of the other portions of the nullah. 





, 26:11 I consider that this Statement in the reply is 
deliberately flase, Government have produced a copy of the 
extract from the Jamabandi Prepared in the year Svyt. 1977 
(i, e, 1920), {t shows that Field No. 173 previously bore Field 
No. 199 and IS said to be the Property of the State (Khalsa) 
used as a burial ground (vide column No. 7) and stated to be 
in the occupation of Muslims, j, e. for the purpose of the 
burial, The extent otf the land is Shown as 4 kanals and 9 
matlas. We have next the Jamadandi of (1998-1999 (1941-1942). 
The State is stated to be the owner and the land is classified 
as ‘old waste unculturable, burial gtound,” In the Girdawari of 
the village it is again shown as a Staveyard in Kharif 1961 

D. but from Rabi 1962 A. Dp. Onwards there is no 

description except that it is “old waste and unculturable”. but 
from Rabi 1963 onwards there are entries showing again its 
classification as a &raveyard. So, the Story that field No. 173 was 
a nullah is wholly untrue This apart, look at the sketch 
which is among the documents in Allegation 3 shows that 
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Field No, 173 is competely land-locked—on the north we have 
‘Field No. 170. towards the east Fields Nos 171 and 172, to the 
south Fields 174 and 346 and on the west Fields 348 and. 349. 
The assertion that Field 173 was at the time of purchase by 
Maqsooda Begum a nullah is utterly baseless. It is clcarly 
established that Survey No. 173 was a graveyard and therefore, 
public communal property which had been deliberately 
encroached upon by Abdul Majid. 


26.12 In addition to this graveyard there are a few 
others which have been classified as public pathways, for ins- 
tance, item !5 of Document 2 (Min, 151), item 17 (Min. 159), 
item 19 (Min. 352), item 20 (Min. 353). These are entered as 
roads or pathways in the Jamabandi. The extents of these 
are very small and I have not thought it worthwhile to exa- 
mine the history of the several entries in the Jamabandis from 
time to time. But if these are pathways and they are pub- 
lic pathways, what applies to the graveyard would apply to 
them -also and the encroachment on them would be illegal 
and constitute an offence under the enacment already referred to. 


‘ 26.13 To sum up, on the admission of Abul Majid 
in his statement in reply which statement has been adopted 
by Bashir Ahmed and Mst. Maqsooda Begum, possession of 
the lands adjacent to that which were purchased,: was taken 
at the same time as the lands purchased Therefore, this was 
long anterior to October, 1963. But as regards the nullahs 
it is not clear when they were filled up, and Government have 
not been able to establish that this was before October 1963.. 


2614 So much forthe factum of the encroachment and 
its legality vis-a-vis Abdul Majid and the other vendees and 
the neighbouring tillers or owners. 


re 


26.15 The result is that admittedly Bashir Ahmed, 
Abdul Majid and his wife are in possession and enjoyment 
ot valuible property to which they can claim no legal title or 
right. The value of the property which they have obtained 
improperly by trespass or encroachment, based on the average price 
paid by Bashir Ahmed on his sales, comes to Rs. 42,350/- for 
the 12 kanals 2 marlas of land in his possession in the case of 
Abdul Majid and his wife Maqsvoda Begum together they are 
in possession of 30 kanals 17 marlas of land and based on the 
average price of about Rs. 2,000/- per kanal disclosed by ebeit 
purchases, the value of the encroached extent comes to Rs. 1,)7,975. 
These two cotal Rs. 1,50,325/- and this amount I consider was 
again which accrued to them no doubt only indirectly by the 
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improprieties connected with: the! application’ by the tiller-ownere 
for permission to- sell defined extents of their’ lands, 


26.16 The next question is’as regards the basis: upon 
which the respondent could be held guilty of abuse of Power 
in either effecting these encroachments<or in Abdul Majid: and 
others remaining in possession of the property trespassed. So 
far as the allegation as notified’ is concerned, no specific fact 
is recited, nor a particular mode’ indicated by which the respon: 
dent either directed or connived at, the encroachments. One 
has, therefore, to proceed upon the note atthe end of the 
Schedule II as the case of the Government: to establish’ the 
charge against the respondent. I have, therefore, to determine 
the case of the Govetnment by reference to’ the statement’of: 
the case. Here again their case suffers from vagueness because 
we are referred back t) the deputations by the tiller-owners 
to the respondent at which it is stated they brought to_ his: 
notice their complaint tegarding these encroachments also; but 


as these’ several deéponents’ of the-affidavits’ have not been called 
for oral examination, I do not consider the statements in: 


their affidavits. as any material on which I could act. It was, 
however, submitted by Mr. Khanna that Abdul Majid was not likely 
to have acted in high-handed manner that he did hy trespass- 
M§ upon'the lands of the tiller-owners, occupying land reserved 
for graveyards Or pathways and filling up public channels. and 
nullahs, unless he had the backing of his brother. But I am 
unable to accept this argument for the Teason that if the 
affidavits are discarded there 


which knowledge of the enero 


is no material on the basis of 


to the respondent, 
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records showing possession by: 
Abdul Majid, Magqsooda Begum and Bashir Ahmad as: stated 
in the allegation, stil] the Government have 
establish that this was due to or became Possible by an:y abuse 
of power on the part of the Tespondent and I fing accordingly. 





» 
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27.1. Next to Bakshi Abdul Mejid, the principal person or 
whem favours are stated to have been conferred by the respondent by 
abusing his official position was his brother Bakshi Giulam Nabi who, 
as I have already stated, had shown an interest and specialised in forest 
contracts. It is said that in respect of-the three of the leases in which 
Ghulam Nabi was interested, undue remission of royalty had been 
made: because of the intervention of the respondent. These are the 
charges which are set out in Allegations 29 and 31 which J shall take 
up for consideration next. 


27.2. It is recited in the reference by which the disputes within 
the family of Bakshi Abdul Majid, his brothers, cousins etc, were referred 
to the arbitraticn of Mr. J. N. Bhat that a forest business under the 
name Fairdeal Forests was commenced by Mirza Ghulam Mustafa 
(husband of the sister of the respondent—item 4 cf Part ‘B’ cf Schedule 
I), Bakshi Mohd. Shafi (son of Haji Bakshi Ghulam Nabi—item 17 of 
Part ‘A’ of Schedule 1) and Bakshi Ghulam Hussain (cousin of the 
respondent—item 44 in Schedule T Part ‘A’). This firm was stated 
to be an off shoot of Feroze & Co. and constituted in order to do forest 
contract business on behalf of the family. The exact date when this 


firm came into existence is not knewn but it was in existence in or about 
1958, 


27.3. Tenders were invited in 1958 for the right to cut and 
remove’ trees in several forests-in the Kashmir Valley. Among them 
was a one-year lease of Compartment 27-Budnambal in the Ramhal Range 
of Langet Division. The total estimated volume ef timber in the com- 
partment which was to be cut and removed by the lessee was 3,37,18/- 
eft. The last date for the receipt of tenders was Sth_ November, 1958 
and the highest tenderer was a firm under the name Ghulam Nabi Haji 
Noor-ud-Din, a partnership concern in which the main partner was 
Ghulam Nabi, the brother of the respondent. After the acceptance 
of the tender by the Government and before the agreement was exe- 
cuted, the tenderer intimated to the Government that the contract might 
be assigned to the Fairdeal Forest Co. and this having been agreed to, 
the agreement was executed between that firm ana the Government and 
the work order was issued to them. The period within which the felling 
and removal had to be completed expired by 15th December. 1960, 


-but by orders of Government this was extended. 


27.4. Under the award of Mr. J. N. Bhat which was to have 
effect from Ist January, 1961 ard which in fact merely gave legal effect 
to the arrangement already arrived at between the parties, the forest 
businesses including Fairdeal Forest Co. ceased to be a family concern 
and was assigned to the share cf Haji Ghulam Nabi and his sons. — On 
7th January, 1961 Fairdeal Fcrest Co. which by this date had therefore 
come under the sole proprietorship of Haji Ghulam Nabi, made an 
application to the Gevernment for the reduction of the royalty on the 
ground of loss sustained by reason of abnormal ret, and besides made 
a claim for losses suffered by the floods which occurred in July 1959. This: 
application was under consideration of the authorities for a considerable 
time and as a result of the orders of Government, a remission of Rs. 64 
lakhs, was allowed to the firm for loss by abnormal rot, besides a ficed 
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loss of Rs. 1,12,000 odd, making in alfa total of Rs. 7,62,000 odq. The 
orders in regard to this were passed and the. remission finally granted 
in May 1963. It is the case of the Government that there was no justi. 
fication for these remissions of the royalty on the ground of rot and 
that the material on the basis of which a case for remission Was. built 
up was fabricated to justify the order and similarly that the remission 
on account of flood was granted even though the firm sustained really 
no loss on account of floods and that all this financial advantage to the 
extent of Rs. 7,62,000 odd was conferred on the firm by reason of the 
abuse of power on the part of the respondent who desired tc benefit 
his brother. The relevant allegation dealing with this js Allegation 29 
which runs as foliows :--- tee 


“By the abuse and exploitation of the official Position cf Bakshi 

Ghulam Mohammad undue pecuniary advantage was obtained 
by his relatives in the year 1963 inasmucha as M/s Fairdeal 
Forest Company, a concern owned by his brother Bakshi 
Ghulam Nabi, who had been granted a lease in Langet Forest 
Division, Compartment 27 Budnambal, were given undue 
remission of Royalty of over Rs, 6 lakhs.” 


27.5. In this case I consider it would be convenient to refer to 
the answer of the respondent and of Ghulam Nabi who in response to 


by the Government. I need only add that in a large number of affidavits 
which have been filed in regard to this allegation there are statements 
a. ae officers having manipulated the figures at the instance of the 
oa er but as the deponents of these affidavits have not been 

med, I do not Propose to refer to the contents of these affidavits, 


but will proceed onl te) i f i 
‘ nN the . 


an ae sealing with the documents, ] propose to set out and 

Was granted on tReiee In relation to the remission of royalty which, 

take up the ces ave of abnormal Totin the trees marked fit and then 

loss as thes, ents and facts in Telation to the remission for flocds 
- eflese two stand on very different footings. 


27.7. Docum i 
bea timber to mee 
’ndar Vv as 

sequently, ene es ml vse. In view of the facts to be stated sub- 
Partment which ae lere refer to the Circunistance that the com- 
qvantities of Deodar a ‘d Pg Bject-matter of this lease had nearly equal 
Were 1,43,355 cht. in volume po eodat trees of a girth of 18” and over 

9 of an Volume while Kail fit trees of the same girth were 


1,45,919 cft. Along with th; i 
trees had a volume of 6,326 eh unt standing green and dry Deodar 


38,427 cft which will sh in Kai eett Kail had a volume of ri 
fotal Kail was about 209. in Kail the Profortion of unfit to the 


the tender notice and this specifies the 
nder the lease calculated according to the 





27.8. The firm of Ghulam Nabi Haji 
heghisit tenderers when the tenders were openea ae Bi erat 





| 3525: #] 


and theic tender was for Rs. 12,515000 for all the marked trees (Docu 
ment 3). The Conservator of Forests submitted a report to the Chief 
Conservaior of Forests soliciting sanction of Government for those 
tenders whose acceptance he recommended. There were five tenders 
for compartment 27-Budnambal and Ghulam Nabi’s being the highest 
was recommended for acceptance (Document 4). There were three other 
tenders by Ghulam Nabi and his associates for other leases ; one was 
by the Fairdeal Forest Co. for a lease in Gulmarg and the others were 
for compartments 51, 51a, 52b and 53a South Lolab, 53b, 54a and 54b 
South Lolab and compartment 9 Rajwar, the last two being the subject- 
matter of the charge in Allegation 31. In the case of these two leases as 
well, claims Were made for remission ef royalty which also were ailowed 
but as that forms the subject-matter of the charge contained in Allegation 
31, ic would be convenient to deal with the details of those leases when 
dealing with that allegation. For the present purpose it is sufficient to 
point out that the Conservatcr of Forests recommended the lease of 
compartment 27-Budnambal for acceptance in these terms (vide 
Document 4 dated Sth November, 1968) :— 


_ “This offer works out to Rs. 5.53 nP per cft deodar standing as 
per above ratio (Deodar: Kail: Fir 1:2 13) The offer 
is quite reasonable and is recommended for sanction.” 


It may be pointed out that the next highest tender for the lease of this 
compartment was by Shahdad Timbers and was for Rs. 1),37,952/-. 
On receipt of Document 4 the Chief Conservator addressed Document 
5 dated 6th November 1958 to the Secretary to Government, Fcrest 
Department. He pointed out that the Ghulam Navi group had been 
the highest tenderers in respect of three leases in their own nate and one 
in the name of Fairdeal Forest Co., the total amount bid by them being 
Rs. 82.34 lakhs, ana he added— 


“With a view to ascettain if these gentlemen would be able to 
work all the four leases simultaneously without involving any 
risks in supplying timber towards our Railway and DGDS 
commitments, | bad sent for them. From the discussions: with 
them } gather taat they are not very keen or particular about 
working all the four leases. In fact they expressed themselves 
in favour of foregeing one of thes. leases vz. group INOW Ge. >. 
In regard to other three tenders, this firm’s highest offer may 
please be sanctioned.” 


J am drawing pointed attention to this because there is no question of 
“any inadvertance on the part of the firm in making the tender, for the 
firm had a discussion with the Chief Conservator of Forests and it was 
after this that they gave up one lease in which they had offered Rs. 27 
lakhs and retained the other three. The Government required some clari- 
fication from the Chief Conservator in View of what they considered 
to be some contradictory reasoning in Document 5 and after their ob- 
taining this clarification sanction was accorded for the acceptance of 
‘the highest tender of 27-Budnambal in favour of Ghulam Nabi Haji 
Noor-ud-Din for a sum of Rs. 12.51 lakhs. 1 might add that the two 
other leases in South Lolab and 9 Rajwar in Langet Division were also 
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sanctioned by the same order (Document 7 dated 14th Novembe;, 
1958). Even before this order was communicated, Ghulam Te 
Haji Neor-ud-Din sought permission by a letter bearing no date, but 

of November 1958 addressed to the Forest Minister to transfer this lease 

to Fairdeal Forest Co. represented by Mirza Ghulam Mustafa and Bakshi 
Ghulam Hussain (Document 8). This letter also cortained the consent 

.of Fairdeal Forest Co. to work out the lease according to the terms aud 
conditions of the tender notice. This was apparently received by the 

17th November and the transfer in favour of Fairdeal Forest Co. was 

-agreed to by Governmert (pending competent sanction) and a commu. 
nication to this effect was addressed to the Chief Conservator Of Forests 
(Document 9  dated- 17th November, 1958). The office copy of 
_this letter bears the signature of Mr, Sogami, Ferest Minister Stating: 
“Seen”. It might be added that the formal:Government Order sanc- 
tioning the transfer and confiiming the Forest Minister’s action - was 
issued only on 2] st June, 1960 (Document 10). The Minister’s sanction 
having been obtained, an agreement was entered into with the Fairdeal 
Forest Co. on :7th November, 1958 (Document 14). The work order 
Was issued on 19th November, 1958 (Document 13) the Fairdeal Forest 
Co. having furnished security by transferring certain credits due to them 
and to their partners from the Government. 


27.9. The firm of Fairdeal Forest Co. started work on receipt 
of the work order and though the period of the working according to 
the agreement was only up to the 15th December, 1960, there. was time 
for the removal of tie logs till November, 1961. During the period 
up to the end of December 1960, quite a large number of trees felled, 
Jegs were cut and over 2 lakh eft. of Kail and Deodar were removed 
from the forest. In August, 1959 it was stated by the Fairdeal Forest 
Co. that some loss had been suffered by them on account of flood, but 
the amount of the loss Was not specified nor details regarding it given. 

quite further was done in regard to this claim of flood loss till the 
See ee no reminder having been sent, nor was any complaint 
Wakis cof ot ie ai as regards any claim for remission of royalty on the 
3 lettar aa Raa Tot in the tees. For Instance, there is in the files 
Fairdea] Re 0 April, 1959 written by the firm to the Range Officer, 
and 940 | mace Co. seeking permission to remove 1495 logs of Deodar 
; 8s of Kail which had been cut by that date (having a total 

volume of 42,621 cft. ; d ate (having ¢ 
cht of Kail) eft. an made Up Of 24,640 cft. of Deodar and 17,98/- 
to this application fore listing the legs and their volume is attached 
and though there is a pues {0 remove as required by the rules 
that ary CF trees cut Were eh - a for remarks, it is no where stated 
Office File re: 27-Bu Gea ct (vide Pages 76-79 of the Range 
al). Tam Menticning this only for the 


and they dif an : ie <0 long as F airdeal Forest Co. worked the lease 
> With vigour, there was nO complaint of abnormal 


rot, but cn the other hand th 
3 k 4 ey cut andc¢ a tele 
Ported the timber Without any complaint the trees and trans: 


27.10, Feroze & Co. was dissoly 
. Was ed as ; 3 : 
1960 lnder the agreements entered into peas ps Decsaibsr, 
of the family and Fairdeal Forest Co. fel] to the share of Bakshi Ghulam 
ANabs on and from Ist January, 1961, Thereafter 3 ‘Partnership was 








he, 
; 
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entered into between Ghulam Nabi and his five sons which according t: 
the partnership deed (Document 48) was to have. effect from ete 
January, 1961. Clause (3) of this deed Stipulated ‘‘that the business 
of the partnership shall be continued in the name of Fairdeal Forest 
Co. and shall be deemed to be one received jn consideration of the 
investment of Parties 1-4 (i.e. Ghulam Nabi and three of his sons) in the 
firm of Feroze & Co.’’ The partnership business was to extend to the 
extraction of timber from the compartment at Budnambal and in other 
businesses which the parties might agree to undertake. As regards 
the relationship of this new firm with the Original firm Fairdeal Forest 
Co., the recital was as follows :— : 


‘‘Whereas a partnership under the name and style of Haji Ghulam 
Nabi Noordin secured a forest lease of compartment No. 27 
Budnambal and whereas the said Haji Ghulam Nabi Noordin 
transferred the said lease to Fairdeal Forest Co. and whereas 
Ghulam Hussain on behalf of Fairdeal Forest Co. had taken 
loan from Feroze and Co. to work out the said lease, and where- 
as Haji Ghulam Nabi, Mohd. Yusuf, Ghulam Hassan and 
Mohd. Shafi parties to this agreement along with erstwhile 
partners for the. partnership of the Feroze & Co. terminated 
on 31st December, 1960 and whereas by virtue of the credits 
these said parties held in the firm Feroze & Co. the loan 
advanced to Fairdeal Forest Co. has been transferred as an asset 
to the said parties in consideration of the loan taken from 
Feroze & Co. and whereas the said Ghulam Hussain has agreed 

’ to transfer the said lease with all its assets, liabilities stocks and 
all rights in favour of the said parties, and whereas the parties 
to this agreement have elected to carry on the working of the 
forest lease of compartment 27 in partnership......” 


27.11. The net result of the above arrangement may be summed 
up thus. The firm of Feroze & Co. had advanced to Fairdeal Forest 
Co. Rs. 1 lakh. Ghulam Nabi took over this loan (though there is no 


Jecital in the award to this effect) and in consideration of his taking over 
this liability cf Rs. | lakh, the lease of the Budnambal compartment 
‘together with the assets and liabilities was being transferred to Ghulam 
‘Nabi from Ist January, 1961 who formed the partnership‘with his sons 


to work out the lease or rather that which remained of it. - 


27.12. It is not clear whether the earlier partners had realised 
the value of the timber which they had cut and had transported, because 
it would be seen that out of about 3,37,000 cft. of timber which was 
stated to be in existence in the forest, they had cleared over 2 lakh cft. 
months before 31st December, 1960, but anyway Ghulam Nabi took 
over the obligation to repay Rs. 1 lakh to Feroze & Co, which was 
eviduntly adjusted in the books of Feroze & Co. which have not been 
produced in spite of a notice to do so., 


27.13. Immediately Bakshi Ghulam Nabi became the sole pro- 
prietor of the firm of Fairdeal Forest Co. under the award and recons- 
lituted it with his sons as partners, an application was made to the Chief 


~” 
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Conservator of Forests (C.C.F. for shortness) for remission of royalt 
That is dated 7th January, 1961 and is Document 16. This is signed eh 
and on behalf of Fairdeal Forest Co. by Ghulam Hassan, son of Bakshi 
Ghulam Nabi. Copies of it were submitted to the Minister of Forest : 
to the Conservator as well as to the Divisional Forest Officer. Th, : 
grounds upon which the remission was prayed for are of some impor 
tance and J will, therefore, summarise them. The first was that the total 
sound volume of Deodar and Kail trees was only 2,89,000 cft. which 
would work out at Rs. 6.00 per cft. standing for Deodar. This, it wa 
submitted, was the highest royalty rate.ever agreed to by any less 
before, but though the firm was aware of this uneconomic rate Hey 
started working in order to preserve the good name and reputation ‘ 
the firm.and invested Rs. 1 lakh in the operations. But then came th 
‘floods of July, 1959 in which “a major portion Of our timber both feos 
the transit as well as from the depots was washed away,” addin 
‘the ‘figures of our losses are already with the department.” The third 
gtound was that the timber in the forest was suffering from rot whi : 
it-was stated, was common to several forests in that area——a fact hehe 
was said to a well-known to the Forest Department. Here aaa 4 
was not Tae teen es fhe species which suffered from abnormal rot, 
T agi rot given, though a very large number of 
trees had already been felled and converted into logs d ‘keted 
As. Ihave already pointed, there had been a etal int fon = 
Fairdeal Forest Co. before this petition on 7th Bese, fed 
Ghulam Nabi af I on 7th January, 1961 filed by 
: abi after he entered’on the scene. Th 
Teeth teens ed ‘¢ ; € petition then went on 
)S hat “owing to the incidence of rot a sta hed wl 
the lessees almost decided to abandon th 1 A itge icf the soney 
already invested as a loss.” This j Net ane tenent noi, 
that up to 31st December 1960 4 Is a rather curious statement seeing 
ceasing to work was ever heard a Ga Et ae heicicn 
to abandon thé lease and Bakshi ; Ghule eRe caer cd BEY gece 
scene only after Ist January, 196]: h Pee ee on ine 
decision of this nature after le oF € Is obviously not speaking of any 
firm‘not placing these facts before th e le Pore on ton 
therefore, I will set it out in ifs onan Oe ee 
3 ; : Sia 


“On moré . : ae 
regard bee occasion we decided: to place facts in this 
remedy. Bein 5 eer ities of the Forest Department and seek 
by: the renekted a y bereft of courage and power of decision 
tion of this leases artis from which we suffered in connec- 
notices Were served by thagens..tue idea every time. Finally 
or suffer conseque y the department on us to exploit the lease 
to approach your kind and We mustered up courage enough 
forest before you fo is ieee omit facts concerning this - 
S as you can grant us. 


“We 5 as F 

it meetin ee a dilemma ; if we gave up the lease 

plain and simple C. Worked it, it meant our ruination 

sound quality of 3 b onsidering the fantastic bid and the un- 

suffered due to ca Gee. alte ihe buge losses we have 
* 2 IX ILASE IS alto c 

the light of these submissions we Hea percuable.. <d 


royalty of this lease may be reduced to such a reasonable level 
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as would enable the lease being worked at part. .As regards the 
iosses we have suffered on account of floods, we humbly pray - 
due relief may kindly be given to us early’. ms 


And lastly— 


“The one year term of the lease under clause 1! of the agree- 
ment expired on 15th of the last month... . Usually ex- 
tension of one season was due to us on account of the heavy 
floods.....- Accordingly it is submitted that extension with- 
out payment of. penalty in(a) clause 11 (i.e. for cutting) 
up to the end of December,1962 and in (b) clause 12 (for removal 

_of the timber) up to end of December 1963. may kindly , be 
sanctioned in our favour early......” Gates" 


27.14. Immediately on receipt of this letter the Chief Conser- 
yator Mr. Firdous forwarded it to the Conservator of Forests with a 
covering demi-official letter addressed to him by name and marked 
confidential (vide Document 17 dated 7th January, 1961) giving his 
own views in the matter which were— 


“The position depicted by the firm about the lease is very sad 
and reveals the background why the firm had given up work- 
ing completely since April 1960.” 


The statement here that the working bad completely stopped since 
April, 1960 is not borne out by the record and as a fact the files show 
that the firm was working fairly vigorously even after April, 1960, but 
to this I shall refer in its proper place. I am mentioning this merely for 
the purpose of showing that the Chief Conservator of Forests appears 
to have made up his mind to accede to the prayer of the firm even before 
any report had been received and the facts stated investigated. He 
directed the Conservator of Forests to arrange for an immediate ins- 
pection of the coupe along with Divisional Forest Officer, Langet 
and furnish a factual report on this lease case, and -he added— 


“Tn the Meanwhile pending disposal of the representation of 
the firm, the work inside the forest need not be stopped.” 


This would be an indication that even then the work was going on and 


‘ that the firm had not given up working. 


27.15. The Conservator of Forests, when he received Document 
17, directed the Divisional Forest Officer to get the Range. Officer to 


inspect. the coupe and -submit. a_ report. The . communication 


to the Range Officer was sent on 13th January, 1961 and his report is 
Document 18 dated 16th February, 1961. In this. report he stated— 


“As soon as the coupe was sanctioned in favour of the said 
lessees and work order was issued, the firm took up the work 
in earnest zeal and within few months’ work and that too in slack 
season about half of the marked volume was felled and partly 
converted. In the following spring a quantity of 32,622 - cft. 
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deodar and 25,001 cft. kail were launched by the lesseeg 
eas afortunately unprecedented floods of July 1959 caught 
the said mahan...... and washed away about 75 % Of the 
stuff launched.” ; 


Il bave to examine the correctness of these figures Yielding a loss 
E suall 43,000 cft. which were apparently those 8iven then by the firm, 
in some detail when dealing with flood loss which I shal] take up last’ 
As to the extent of the loss suffered, the Range Officer’s report saiq— 


“Taking into consideration the approximate volume Of their 
cae Gee it comes nearly to Tupees two lacs. 


Then as to the abnormal Percentage of the Tot, the Range Officer saiq. 
that the coupe was inspected by him along with the Divisional Forest 
Officer and he gave the following stock position in the coupe :-— 


Trees marked Trees, felled 
2081 158] 

(This included both Deodar and 

Kail. The marking list shows only 


2071 trees, but 10 more were 
marked after the Jease was 
) 


granted 
Trees converted’ Trees felled but 
"unconverted 
133] | : 250 
Stuff launched Logs in forest and 


Launching Ghats 


Deodar 2492 109s/49675 eft, 


3550 logs. 
Kail 1809 logs/42691 oft. : 


27.16, This meant that about three-f; ; arked 
nee atic nite ae ee ree Oruth of the trees marke 


seen bearing Same signs... ,_, as IS tradition in thi 
to eal This species Is Mostly affected with unsound outturn. On the 
whole the rot detected in the Coupe is about 30-35% and the case 
deserves sympathetic Consideration,” : 


see, 27,17. As regards the rot Percentage which ked out 
‘it will be seen that he has based it on the logs sea like fest 
_ Which. would include the stuff derived from trees marked unfit also and 
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not on stump checking which alone would show whether tr j 

fit were or were not affected by rot. He only said that Some of enon 
of felled trees bore signs of rot. The other point to be noticed is ane 
‘though he had examined the stumps of both deodar and kail, and the 
logs present in the forest which he examined were obviously of both the 
species, he speaks only of rot in kail and not in deodar and it is in this 
connection that it 1s Important to notice that in the tender notice itself 


‘the percentage of kail which gives details of the trees fit and unfit as 


seen. earlier, 20 per cent of the kail trees have been marked as unfit, so 
that it is on that basis that the bid had been made. : 


2 27.18. Pausing here, I must refer to Document 20. Before the 
Range Officer proceeded to inspect the coupe to estimate the percentage 
of rot, the lessees submitted a list of the trees which they clalimed kad 
been marked fit, but which on felling turned out to be rotten, for ¢xzmi- 
nation. This list comprised only 63 trees. The numbers assigned to 
the treesin the marking list are set out in this list and from this it would 
appear that it covers trees’ from the different areas of the compariment, 
and is not confined to any particular spot. ‘Out of the 63 trees which 
have been listed in Document 20, only five are deodar, and the -rest. 
58.are kail. To this list the lessee added a note stating that “‘besides the 
63 there were others of which a list had not by then been compiled”’, but 
this cannot be taken very seriously because the lessee had by then been 
working the forest for over 18 months and by the date of the preparation 
of this list—16th February, 1961—he had cut all but 500 trees out of the 
9081 marked. It is further to be observed that even though liberty was 
reserved for filing a further list of trees which the lessee might find to be 
rotten, no such further lists were ever filed. It is possible that there were 
a few more, but I consider that in the face of these facts, their number 
could not be very large. ‘Sixty of the 63 trees were examined by the 
Range Officer and he found that 32 of the 60 examined had rot but that 
98 of them were fit (vide note at back of Document 19). He himself 
examined 22 stumps which he suspected to be affected by rot and has 
given a detailed description of the type of rot foundin them. Some he 
said were serious and others not so serious. Of the 22 trees examined 
eight were among the list of 63 (Document 20) furnished by the lessee. 
As the list of the trees provided by the lessee (Document 20) included 
only 58 kail trees and the Range Officer has examined 60, it must be taken 
that he had examined .Deodar trees as well, but found.no rot in them. 


27.19. The Divisional Forest Officer who inspected the coupes 
with the Range Officer sent his report on 16th February, 1961 (Document 


21). He stated that although full inspection of the entire coupe could 


not be conducted because of snow, the observations made revealed that 
the plight of the lessee in working the coupe merits the consideration of 
the authorities. His first observation was that the bid was erratic and 
toohigh. Then he refers to the calamity of the floods by which a sub- 
stuntial quantity was washed away. Then as to the rot he stated — 


-There is evidence of rot in a good portion of forest especially 
its upper reaches which is ill-drained and contains mostly - 


kail.”” 
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felled trees lying in the forest his remark is that th. 

Eek with ‘rot, but as would bé evident, these would inchidy 
also trees marked ‘unfit. - Finally he suggested a remission of Rs, 2.5 ts 
Rs, 3.5 lakhs in the royalty for sanction by the Government, Thigen 
course, would include a flood loss of 20,000 cft. of deodar and 21,439, cf. 
in round form of kail to which, ‘without making any reference to ‘the 
details, he has referred asa factor which has caused loss to the lessee, ‘Tt 
is unnecessary to consider at this stage the correctness of this estimate 
but it is sufficient to start with the basis that as a result of local inspecticy 
of the percentage of rot taken along with the 41,000 odd cft. of ‘loss by 
floods of deodar and kail, the recommendation of the Divisional Forest 
Officer was for a remission of Rs. 2} lakhs to Rs. 34 lakhs. 


27.20. When this report reached the Conservator, he sutmaaee 
sed the report of the Divisional Forest Officer and submitted his own 
(Document 22 dated 21st February, 1961) to the Chief Conservator in 
a confidential letter addressed to him by name. In this summary the 
Conservator stated, after setting out the flood loss as estimated by. the 

Divisional Forest Officer — 


“There is evidence of rot in the good portion of the forest... 

~ bearing kail mostly. The bulk of the crop is comprsed 
of kail. The percentage of rot is estimated about 30 per cent 
Whesanele All these factors make it clear that any lessee 
could get disheartened.......... ig? 


He, therefore, joined in the recommendation of the Divisional Forest 
Officer . that a remission of Rs. 2.5 to Rs. 3.5 lakhs on the whole, i. e. 
including for loss by floods, may be considered for sanction by the 
Government. 


27.21. On receipt of Document 22, the office of the Chief Con- 
servator of Forests prepared a note (Document 23) for his perusal. The 


history of the lease was Purported to be set out in this note and it was on 
these lines — 


“As soon as the lease Was sanctioned....., the lessees felled 
abouthalf the marked volume and'partly converted it too. 7 
they launched 32,629 eft. of deodar and 25,001 cft. of kail, 
but unfortunately. the unprecedented flood of: July 1959 
washed down about 75 Per Cent of the stuff i. e. 20589. cft. 


deodar and 21439 ctr ikaile ess. tT (When) they 
restarted work. tite e ee, further trees felled were found 
with heavy incidence, of BOGE nin ee: 2 





, ie 





[ 533 ] 


27.22. The Personal Assistant to the Chief Conservator-made 4 
further note (1) that the flood loss was being separately considered and 
(2) that so far as rot was concerned remission could not be claimed as 
A matter of right and that as the officers had admittedly not made a 
thorough inspection of the entire compartment, the ascertainment of the 
exact amount of remission due to abnormal rot must await this thorough 
inspection’ The Chief Conservator agreed with his Personal Assistant 
and said — 


“J am not quite satisfied with the present report of the C.F. 
North Circle as it had not been possible for him to carry 
out a detailed: and thorugh inspection of the forest being 
under snow.” 


27.23: The Chief Conservator thereafter proceeded to appoint 
a Committee in order to evolve a uniform policy as regards the basis 
upon which compensation should be given in cases where a claim was 
made on the ground of abnormal rot. In a memorandum which he 
prepared (Document 94 dated 10th May, 1961) he pointed cut that in 
the sanctioned form of agreement there was a stipulation that no consi- 
deration would be given for trees found unsound or unfit, yet for a long 
time past rebates or remissions had been given in some cases while others 
were yet awaiting orders of Government. The Conservater of Forests 
of the area was, therefore, directed to inspect the forests with regard to 
these cases along with the respective Timber Utilisation Officer and the 
Divisional Forest Officer of the cancemied? Divisien. ~ lhey” Were to 
examine, inter alia, the type and nature of the markings and make an 
accurate estimate of the rot percentage, determine the causcs of tke rot, 
decide whether this was abnormal or not and if abnormal, what percen- 
tage should be recommended for grant of relief. The list of the cases 
meriting consideration regarding losses claimed to have been sustained 
on account of abnormal rot etc. was appended to this memorandum and 
they comprised 14 leases and among them was the lease of 927-Budnembal 
with which this allegation is concerned as also of 9-Rajwar and 53 to 54ab 
of Kamraj Division dealt with in Allegation 31. This committee cf three 
was directed to submit its report before the end of June, 1961. 


; 27.24. The report, however, which is Document 95, was _sub- 
mitted only on 19th August, 1961. Though the Commission was direct- 
ed to suggest the principles on which grant of remission should be ordered, 
in their report they enunciated no policy but what was submitted in 


- document 25 was merely in the nature of an inspection report regarding 


the percentage of rot which they estimated in the compartments concer- 
ned in the several leases—there being independent reports 1 respect 
of each lease. 


97.25. Learned. Counsel for the Government subjected the 
report in regard to this lease to severe criticism, a great part of which 
seems to be justified. Thave, therefore, to refer to the reasoning by 
which . they arrived at their findings, though I might point out even at 
this stage, that the percentage of rot on the basis of which remussion was 
finally granted far exceeded that which was found by this committee. . 
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7.26. Paragraph 4 of the report dealt with the Prevalence of... 
in Pea aa He Dione Forest Officer who had insEecteg ie 
compartment earlier had, it would be recollected, Stated that tke SPeci¢s 
which disclosed rot was mostly kail and with this the Consei vate; OF 
Forests had agreed. In their Present report, both the Consei Vator and 
Divisional Forest Officer being among its membeis, the description 
of them was also similar. They said, “Tke it is Mele lempert %y, ile 
case of kail than deodar.” Later in the same paragrarh in deal’r.g wiq, ile 
rot they referred only to kail and said nothing akcut ike tybe cliot which 
they found in deodar and in Paragraph 5 where the 1eascn for this 
Tot is discussed, they referred by way of analcgy to the case of What the 
termed comparable ‘compartments 13(b) Drangyari and 2-D Ramhaj. 
Pausing here,- I might mention that their findings and Teccmmendaticn, 
however, as regards these two compartments were not identical, In the 
case of 13(b) Drangyari, they found. that abnormal rot was prevalent 
only in kail and recommended relief only in the Case of that SPccics:* Ty 
the other compartment 2-D Ramhal, they found that rot was prevaler 
in both the species and. their recommendation covered both deccer ere 
kail. : 


27.27. In Paragraph 6 they stated that there was nothir Swicrg § 
in the markings which meant that the classification into fit erd ur fit 
was fairly done. : 


27.28. In Paragraph 8 they specified the meth ccs ky which ley 
had determined the rot Percentage. There were thic¢ meth ccs whic} 
they adopted and they arrived at their final figure by averzgirg “tke 
results obtained from these three methods. The first metkcd censisicd 
of an examination of the total stocks in the forest as scen by them. Under 
the head “stocks in the forests” were included those (1) in the forest itself 
and (2) Stocks at the launching Shat. The total volume of ‘decdar 
stocks in the forest was computed at 22 500 cft/ and at the launching ghat 
18,800 cft:, making a total of 41,300 cft. As regards kail, the stccks in’ 
the forests Were assessed at 36,000 cft. and at the launching ghat 53,€C0' 
cft: making a total of 89,900 cft. Tt Would be seen thatthe volume of kail 
18 over twice the Volume of deodar, -but yet the total of these two volt mcs 
amounting to 1,31,000 cft. was taken as the basis for ike asceilairmcnt 
ofrot. Out of this 1,31,000 cft. they found that 53,000, cft. was unscrr d 
a "© Percentage of Unsoundness was Worked ‘out at 40%. I skeuld 

€re mention that the value of deodar is about twice that ofkail and ddirg 
Bes 1 wer was calculated to inflate the Icss which 

: Y Were computing as having been suffered by the lessee. Besides, 
S g rgntauer logs would have included the stuff not merely from trees. 
ICN Were marked fit, but also those marked unfit, but they made no 


allowance for this. Tt woulg be Ll 
as adh haat ins eae ee ectedhtnat 2097 ‘ofthe valume of 


t 
other depots and at the saw mill. Th eat Poabgah, poecas 


© Unsound stuff at th oints 
was found to be 22,429 cf. Here again, they did ae cetera pro- 
Portion of kail and deodar at each place separately, They worked out the 


percentage which the unsound stuff at all these points taken together 
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bore to the total releases up to that date which were 1,27,500 cft. If 
they had worked it out on that basis, it would have yielded a figure of 
about 18%} but they made an allowance for the quantity of the stuff— 
near about 42,000 cft, which they said had keen wasked away, during the 
floods and after deductin this 42,000 cft. from the total releases they 
worked out the percentage as 26% of the rot cn the balance quantity 
of releases. I shall be dealing later with the evidence regarding the 
_actual volume of timber which is shown to have been washed away, 
but meanwhile, it might be pointed out that the Commission did not 
calculate the volume of the sound timber at the depots, for that would 
have given some more accurate figure for estimating the loss of sound 
and unsound timber by flood. Without an cxamination ot the proprc- 
tion of sound and unsound timber washed away, the deduction they 
made for floods loss would not yield any proper result for the purpose cn 
hand. 


27.30. The third method they adopted was by checking of the 
rot present in the trees by examination of random samples of stumps 
of trees marked fit. In this random checking they-claim to have examined 
46 trees whose identifying numbers are given in an annexure to the 
report. From the tree numbers it would appear that the inspection was 
not in all areas but in some only, for the tree numbers are mostly in four 
digits. Of the total number of trees examined by them 15 were deodar 
and 31 kail. Of the deodar trees which they selected 13 were found 
to be partly rotten and two to be fit, while among the kail trees 29 were 
found to be rotten and two to be fit. They computed that out of the 
volume of deodar 2765 cft., 1556 cft. was unsound. Similarly 
in the case of kail out of 6037 cft. 3728 cft. were unsound and thus on the 
‘-andom checking”’ they arrived at a rot percentage of 56% for decdar 
and 61% for kail which gave an average of 58% on the whole. It is 
difficult to see how this was a cross-checking of the first two methods since 
in those, particularly in the first, they state they had examined. the 
entirety of the stock in the forest and at the launching ghat. Learned 
counsel for the Government appear to me to be well-founded in their 
submission that this method was adopted merely to increase the 
percentage. 


27.31. The respondent in this reply has laid great stress on the 
correctness of the result yielded by the random checking methcd, and his 
submission in fact is that this was the only reliable methcd. I shall.deal 
with the theory underlying it later, but the correctness of the result, it 
must be conceded, depends on the samples being taken at randem and 
such as to represent a fair average. 1am not, } owever, satisfied that the 
selection of the trees by the Commission was really at ‘random’. 


27.32. An examination of the sample stumps inspected by the 
Commission gives.me the impression that the samples were not chosen 
at random but deliberately. This is rather a serious charge to make and 
Iam, therefore, giving my reason’ in detail for saying so. The ccm- 
mission claimed to have examined 46 trees as seen from their analysis on 
the second sheet of their annexure. They do not appear to have 


chosen these at random, for 25 of these are among those numbered 1347 
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‘to 1601,"* Now it is found: that the distribution of uhfit trees in’ this con 

partment is not even’ over the’ entire compartment and though the total 
number. of usifit ‘trees in the entire compartment of 2071 trees in. 25g, 
tie, being’ 12%; between ‘the trees bearing ‘the identifying numbers 1343 
to 1601; ze. ina total of 254 trees 52 are unfit; thus'disclosing a Percentage 
of unfit’ trees of 20%. > : nas a : aa . 2 “8 : ab 

: 2 oa) 27:33, Next we have the circumstance that several’ of the trees 
Which -have'-béen selected for ‘exarnination are those: agamst which a), 
noted in‘'the field. book containing the marking list remarks regardin 
Some: feature of. abriormality..:- Against 181] as well as‘ ‘against 156) 
and 1194 is a’note that the base was abnormal ; against: 149 1; 1550, 872 
that the ‘base ‘was burnt + against 1467; 1565; 1365,-1355 that the Base 
was scooped; -against 1460 which was actually marked unfit is a ndté-thiat 
the base was scooped and rotten 3 against 1306 that it had been stick 
by lightning. Thus, 12 of the 46 trees selected ‘‘at random’ are seen 
to have;been those which Presented abnormal featurcs indicating possible 


for selecting.the trees at “random”... Even in the selection of these neces 
an attempt appears to have been made.to select trees next:to those which 
were marked unfit, Thus, No. 1820 and, No. 182] are among those 
selected. No. 1818 and No. 1819 as well as 1822 and. 1823 have been 
marked as unfit for the reason that 1818 had a fungus:disease “Trametes 
Pini” and. the other three were “hollow at-the base which Was.10tt¢n?? 
and ‘were, therefore, marked unfit. : Similarly 149], 1949 and .1493 
as well as 1495 and 1496 have been selected, the tree in the middle 1494 
has been marked unfit because the base’ was scooped and was. rotten. 
No. 1558 has been selected, No. 1557 neXt to it is unfit; : Nos, 1547, 1548, 
1550 and 1551] have been selected and we find that 154 71544, 1545 ana 
1546—all of them are marked unfit because their base was rotten and 
1544 was “dying’’, No, 1365 has been selected and 1364 has been marked 
unfit because the base was scooped and had been struck by lightning 
and I have already stated 1365 also had its base scooped. No. 890 has 
been chosen, and we find 89] has been marked unfit as the base was 
rotten. No. 1361 has been Selected and 1360 is marked unfit because 
its base was rotten. No: “1357 has been selected while 1356 has been 
marked as unfit because the base Was rotten. No, 1324 has been selected 
while 1325 has been marked unfit because it was affected by fungus disease 
and the base was rotten. No. 738 is one of the trees selected whereas 
737 is a fallen not a standing tree. No. 811 has been selected while 810 is 


conditions or infection from fungi Present, 
where a free or a group of trees are infected by disease or where the uature 
of the soil is such that rot develops, the likelihood of such a rot being 
present in the trees next to them is more, than in cases where the tree 
Is at a distant from the unfit trees, There are large groups of treesin 





the marking list in which the unfit trees are distantly spaced... Trees:have 
not been selected from those areas, but the detaijs.1 hay e.given, easlier 
appear.to, indicate.that a-conscious effort has been, made to,sclect hose 
ers ‘mnarked fit which might show some traces of unfitness or rot: 
These ave. the reasons why I do not consider that the selection, of . the 


stumps for. checking has not- been quite.at “‘random.” >. 


igo 97.34. The Commission, averaged .the- three percentages which 
they -had arrived at by the three methods which. they had adopted and 
reached the figure of 41 .3%.. As the stuff taken into account in: the 
computation of the first two methods obviously included logs from: trees 
marked unfit; .as.a general rule, about 15% was normally allowed asa 
deduction to arrive atthe ‘‘correct’’? percentage.of rot in trees. marked 
fit. The Commission ‘did not make this, deduction and the reason*why 
they did not do so is to be found in a note which makes rather curious 
reading. They said— 


hore 





i Sacre ney Ges sue. a NS ae 
‘>> ©The Commission has’ given, no allowance, for unfit stuff marked 
“"“ jn the area because there are. still ,225.,trees either standing or 
“y+ , felled but ‘lying unconverted.in. the forest volume whereof has 
“~""yi6t been included in the figures’ .quoted; above.” 


As I have pointed out earlier, the volume of unfit trees marked was as 
high as 20% in the case of kail. "The total number of trees marked was 
2071 (10 were added subsequently making the total 2081) and of them 
all but 225 trees had either not been cut, or cut but lying unconverted, 
The reasoning. for not, taking .into,.accpunt. the unfit stuff marked 
inthe area ‘because 225 trees were. still-standing. or were unconverted 
doesnot proceed, on any logic or-principle. They do. not even care to say 
whether these 225.are those which are‘marked fit or, unfit; whether they 
are deodar or kail. If nothing . is known about, them, the normal 
presumption would be. that they conform in -their Tot. percentage to the 
rest of the compartment. .Ifso, their existence would he-no reason for 
not making ‘the. usual allowance for.the trees marked. unfit. I, there- 
foré,’agree' with thé learned counsel for, the Government when they 
suggested that the failure to allow the usual percentage for trees marked: 
unfit was merly to retain the figure of rot percentage which they had 
arrived. Besides the uncut,or unconverted treés’ constituted but 11% 
of the total number of trees; whereas having regard to . the percentage 
of trees marked unfit which were mostly kail,, the percentage allowed 
should have been 20%. I might add that in the.case of the other leases 
which the Commission dealt with, allowance is made for the percentage 
of trees marked unfit in the original marking. But, anyway, the Ccmmis- 
sion arrived at 41.3% as the rot-percentage-and recommended ‘this: for 
consideration. More,. however, was to follow. ~ zeke 


27.35. When this report was received’ by the Chief Conservator, 
it was commented upon by his office which prepared a note for his perusal. 
It was there pointed out that the rate of royalty bid by the tenderer was 
very high‘and that this was aggravated by the percentage of rot which was 
reckoned at about 40 per cent. It was , therefore, proposed that the 
royalty be re-worked at Rs: 4.00 per cft: standing for. deodar and 
Rs. 2.00 per cft, standing for kail. It was further pointed out that there 
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had been a further set-back caused by the floods of July, 1959, but ag thé 
question of flood loss was being considered separately, it wag not bein 

- taken into account in this note. The Chief Conservator accepted the 
note and on the basis of the figures of royalty which he Was prepared ti 
consider were reasonable viz. Rs: 4.00 per cft. for deodar standing: he 
suggested that the original royalty figure of Rs. 12,51,000 should Be Chit 
down to Rs. 9,10,000 and on this reduced royalty of Rs. 9,10,000 a further 
10 pet cent, i. ¢. Rs. 91,000 should be allowed as remission for thé abnormal 
rot. This would have meant a total reduction in the royalty of Rs, 4;39: 060 
besides flood loss compared to thé figure of 2} lakhs to Rs.5} lakhs inchiding 
floods loss which was originally considered reasonable by the Conser- 
vator of Forests iti his report (Document 22). Document 26 is the origirial 
manuscript report of the Chiéf Conservator of F orests written in his own 
hand. In the concluding portion of this report he said — 


“A report........ formulated by the Commission. of officers - 


who conducted the inspection of this coupé among others 
is enéloséd herewith in copy. This provides _ full details 
of the rot detected percentage whereof has been reckoned 
at 40 per cent”, : 


Ina later paragraph he wrote, again in his Own hand— 


“From the above it follows that the reasonable royalty in this 
casé should have been iin the neighbourhood of 
Rs. 9310,000 (it was originally written as 9 lakhs but later 
cortected into 9,10;000) Particularly in view of difficult 
working atid locality factors and that too if the volume 
marked turned out to be fit and sound. Unfortunately 
this is not the case, as there is a heavy iricidence of rot 
of 40% in the volume marked fit ds reported by the Com- 
mission. This ig sure to leave a big gap even after reduction 
of royalty to Rs, 9;10,000 (Here again Rs. 9,00;000 is altered 
into Rs, -9,10,000), Accordingly I recommend a reduic- 
ton of 10% in the reduced royality. This in other words 
will mean a total reduction of Rs. 4,32,000 (this figure was 
Rs. 1251 000i ee #8 422,000) in the ofiginal’ seynliy at 


Docimen ts) heretic yped Hon ning forwarded to the Govemmient 
mission the typed wor ieee ton dealing With the report of the Com- 


“This Provides full details of th i P pet 4 
€ rot detected { Vv per 
centage whereof has been reckoned at 580) ae oh, ale” Per 


(It Was originally typed as 40% but bree se dah thes 
Fire y ve : F t 
to 58% with the addition of he: Words “on the whee 


Rg 
ee 
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| phe Aigiire in, the other paragraph was brought into line with the above 


' Gorrections, the relevant words becoming— 


“Unfortunately, this is riot the case, as there is a heavy. inci Betce 
of rot to the extent of 58.3% on the whole as reported by the 
Commission.” 


Here again 58.3% is a, manuscript correction of typed matter which 
was originally 41.3% and at the end there is a reference again to 58.3% 
also a correction from 41.3% and finally the relief Stee Hedh is an 
these words— : 
“It is a pretty bad case and I am of the opinion that.a en 
relief to the tune of 4.76 lakhs may kindly be considered in this 
case. 


Tt will thus be seen that to the Rs, 4.32: lakhs which he had written in 
the manuscript (Document 26) he had added another Rs. 44,000 as the 
relief to, be recommended when cortecting the typec script (Document 


27). I might point out that document 27 from which I have quoted the 


above extracts was intended to be part of a single report of 43 pages 
covering all, the cases referred to. the Cornmission and occurs, at page 31. 
This page 31 alone with its manuscript corrections was again retyped, thus 
eliminating all traces. of having been. corrected. It will be, seen that in 
page 31, as is found in Document 27 which as pointed out was _ really 
a second draft; Mr, Firdous had increased the relief to be granted to 
Rs. 4.76 lakhs. Evidently he felt or, according to the Government case, 
was made to feel by the respondent, that even this relief was not sufficient. 
He, therefore,, added another page of which the manuscript matter 
is Document 28 and is.page 314 in the final fair, type (Document 29). 
Here he referred to the lessees having to, be persuaded by himself to carry 
-on with the working of the lease on the definite assurance that the Depart- 
ment would do, its best to make this lease workable—things about which 
there is nothing in the files, which do not find place in the previous drafts, 
and which he. obviously invented for the purpose of serving as an argu- 
ment for what followed. It would in_ this connection. he. recollected 
that even according to the lessees in their letter dated 7th January, 196} 
(Document 16) they had made no complaint during 1960 and as an 
explanation for this they stated that they could not summon courage to 
do so—a courage, however, which they gatehered when Ghulam Nabi 


became sole proprietor. Mr. Firdous added— 


‘Keeping in view this background of this unfortunate lease I 
strongly recommend that a further minimum. relief of 25. per cent 
in the normal royalty of the lease reckoned at 9.10.Jakhs may 
kindly be sanctioned. This will amount to.a total reduction 


of Rs. 5.68 lakhs in the original royalty of 12.51 lakhs.” 


‘Thus, another Rs. 1 lakh or more was added to the relief which he had 


originally suggested. 
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-_ 27.36. - That these two pages as and alé ware ‘ater additions after 
ire report was got ready is clear’ fromh’ the reumstance thai 
a Be wiih ee 43 pages ‘is ‘typed re pale ted ribbén' 
throughout its length except these two pages 31 and 1A which under- 
went the alterations to which T have referred and these are tyrea with a 
fresh- black ribbon which is used thereafter only for the last Paragraph 
on page 43 which refers to the report being forwarded to Government. 


27.37: It is: the case of the Government that Mr. Firdous was 
sent for by the respondent and ‘was directed to increase thé amount of 
relief to be recommended to the lessees ‘and in support of it 7 eliance was 
placed on the affidavit of Mr. Firdous. In view, however, of Mr. Firdous 
not being called as a witness I have not been able to act on the statement 
in his affidavit though ‘it must be‘said that Mr. Firdous.died before the 
last’ stage of the: inquiry When-alone he could have been Produced for 
examination. Learned counsel, however, strongly relied on the evidence 
afforded by Documents 26, 27 and 28 and 29 for the purpose of showing 
that the statement in the affidavit of Mr. Firdous was corroborated by 
docuthents whose. genuineness is not impeached. “The manuscript ‘drafts 
as well as the first draft:‘have been Preserved in the-files of: ithe Chief 
Conservator of-Forest’s office and have been‘made available'to-thé Cem mi:* 
mission, As an invariable rule have not accepted.or acted on ‘Stat: ments: 
in affidavits filed on behalf of either party, but in‘ this case I'find there is- 
irrefutable corroboration of ‘unimpeachable documentary evidence of his 
statements There is ‘no possible explanation for Mr. : Firdous in stating 
falsely 'in' Document 27 that the: Commission of Officers had computed 
the rot petcentage as 58.3 Particularly as‘the-manuscript shows that.lie: 
Was ‘aware of'the, fact that they computed the figure at 413 per cent. I 
Cannot:conceive of any reason either why'he should exa ggerate the per- 
centage unless he'was induced to do so either ‘by the lessee “or by scmecne 
interested'in the ‘lessee. ¢ Though, ‘therefore; I do notacce pt the state ment 
with all its details of Mr. Firdous whose conduct Ppears to be thoroughly’ 
reprehensible notwithstanding the high office ‘that he held, I do not 
entertain any doubt that: his report was framed improperly at the instance 
of Someone interested in the lessee. As the lessee himself could-not kave 


T! 3 “oot : 
abs Commission appointed by the Chief Conservaior 
to it after its conning TPorts (including four which were sent 
findings :4 di é aes one in respect. of each lease, containing its. 
f &S and ‘te ommen ations. ere Were 18 such cases Gadudicg 
our which Were sent to it after “ts Constitution). in which the C ission 
submitted its report. : The Chief C 1e Commiss 


. enservator after Consideri these 
reports sent up a consolidated memorandum dealing with each aes orth ese 


cases. Thatis the 43-page document to whi rr i 
No. COF 22-Vol.IT of the CCR). qu {2 Which apiite referred (Pile 





| 
| 
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he made several changes in the amount of relief suggested by the ,Commi- 
sion and except in this case and:in the case ofone of the other leases 
of Haji. Ghulam Nabi Haji Noor-ud-Din,: though he, accepted the 
findings ,of the Commission as regards the rot percentage, his actual 
recommiendation as regards the amount of relief to be givén. to the lessees 
always worked to a lesser figure’ than had been recomniended: by the 
Commission, so that it is really:notiany case: of-the Chief Conservator 
being over-sympathetic to every lessee. I have set down‘in a: tabulated 
form the 18 cases covered by the report of the Commission, pointing out 
their recommendation _and in paralle] columns the recommendation and 
the variation madé.by the Chief Conservator. In this statement I have 
indicated briefly; the basis on’ which the rot percentage was determined 
by the Commission of officers, in view of the defence of the respondent 
that the Commission of officers‘adopted a uniform policy of affording 
relief to all the affected lessees, and that Ghulam Nabi was not singled 
-out for specially favourable treatment:: Po : 
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(It will be noticed that there were two other cases of leases in 
favour of Messrs Ghulam Nabi Haji Noor-ud-Din, the grant of relief 
in which is the subject-matter of Allegation 31 and I shall deal with 
the details of the recommendations by the Chief Conservator and the 
subsequent history as regards the relief granted in those cases when 
dealing with the other allegation). 


27.39. This report of the Chief Conservator (Document 29) 
which included the retyped pages 31 and 31A was forwarded to the 
Government and was the subject of consideration by Mr. Nag who was 
Secretary to Government in the Forest and Housing: Department as 
regards whom I shall have to say something later. His note on the Chief 
Conservator’s recommendation is Document 30., In the first place he 
disagreed with the Chief Conservator in suggesting that the royalty must 
be slashed down in cases where the bids were considered to be uneconcmi- 
cally high. Mr. Nag pointed out that if that was done it would encourage 
lessees to irrationally raise their bids at the time cf tender in the hope 
of obtaining remission Jater. By the way, I would add that from the way 
in which the bids in the three leases with which Allegations 29 and 31 
are concerned were made, it looks as if Ghulam Nabi made the tenders, 
not merely in the hope but confident that he would cbtain remission. 
I am saying this because, it is found that in regard to the lease of com- 
partment 9-Rajwar, the lease was sancticned and the work order issucd 
on the 20th November, 1958 and on tke 3lst December, 1958, he’filed 
a petition for remission of royalty, on the ground inter alia cf his bid keing 
too high in the light of the timber in the forest and ultimately got a remissicn 
of Rs. 7,02,000 out of a total royalty of Rs> 22,61 ,000. 


27.40. Mr. Nag next dealt with each of the cases recommended 
and generally agree with the total amount of relief which the Chief 
Conservator had recommended for being granted. Dealing with the 
case of 27-Budnambal with which we are ncw conceined, he accepted 
the statement of the Chief Conservator that the Ccmmissicn had esti- 
mated the rot at 58%. He then repeated what the Chief Conservator 
had stated at page 31A about his having prevailed upon the lessee to 
carry on the working of the lease on the assurance that the Department 
would consider his claim for remissicn—a statement for which there was 
absolutely no basis in the record—and ccncluded by stating that cn the 
basis of the Chief Conservator’s recommendations the lessee would obtain 
a total relief of 5.68 lakhs. But evidently Mr. Nag was not satisfied with 
this recommendation and though the Chief Conservator had taken into 
account the “high royalty’? which had been bid by the lessee in “‘slashing 
down the royalty and re-fixing it at Rs. 9.10 lakhs”, Mr. Nag ccn- 
sidered that a further relief was due for the high royalty bid and, there- 
fore, suggested a relief of Rs. 6 lakhs on account of the abnormally high 
incidence of rot. I might point out that in the case of the lease of Jai 
and Chiralla (item 16 in the above tabulated list), though tke Chief 
Conservator has recommended a reduction of Rs. 8.92 lakhs and 
Rs. 17.60 lakhs out of lumpsum royalties of Rs. 46,25,000 and 
Rs. 62,60,000 respectively on account of both the factors, namely, high 
bids and abnormal rot, Mr. Nag suggested that Government might grant 
aareee of only Rs. 8,92,000 and Rs. 2,49,600 respectively cn account 
ol rot, 


aS 


[ 544 ] 


27.41. Thus. the error deliberately committed by the Chit 
Conservator as regards the percentage of rot estimated by the Commis. 
sion was repeated by Mr. Nag when he stated that the average Tot as 
‘estimated by the Commission was 58% and it was on this basis—which 
he obviously must have known to be wrong because he has referred in 
detail to the figures given by the Commission—that he too adopted the rot 
as 58% and-recommended relief on that basis. I should, however, 

> point out that evidently this amount of relief appears to have shocked 

~ even Mr. Nag at that stage, “for he made a reduction of 10% on account 
of “normal rot” from the 58% and the sum of Rs. 6 lakhs wes worked 
out on the basis of reliefat 48%. I say “‘at that stage” designedly because 
-at a later stage, in March, 1963, as I shall be showing, he felt no qualms 
to unauthorisdely increasing the amount cf relief from Rs. 5,80,CCO to Rs. 
7,35,000 which works out to just 58%. In other words, thcugh 
-Mr. Nag was aware of the two other methods which the Commission 
had adopted to determine the volume of unsound stuff and had averaged 
the three methods, he took into account only the random checking methed 
which yielded the highest figure and treated it as the figuie arrived at 
by the Commission which in view of the details which he kas givcn appears 
to be deliberately intended to assist the lessee. 


27.42. The matter then went to the Finance Department for its 
comments and the recommendation in regard to these leascs is in 
Secretariat File M-I, the relevant page of which has becn marked as 
Document 31. The Finance Department analysed the 18 czscs and 
put up seven of them in one category, 27-Budnambal being in thcse seven 
(as also 53b and 54ab South Lolab). They considered that a maximcm 

. of 80% of the loss as estimated by the Committee constituted by the 
Forest Department might be granted in those seven cases. The emcvnt 
of relief in each individual case was directed to be worked cut kcepirg in 
view the percentage of rot and the rates offered and after-assuming that 
relief to the extent of 80%, was justified where the rot kas been cst‘ratcd 
to be 40% and the offer made for deodar happens to be Rs. 5.52 per 
eft. or over. On this basis they recommended that the relief which the 
lessee of lease 27—Budnambal might be afforded was 46.4%. This was 
gate footing that the Percentage of rot estimated by the Commissicn was 
, o- It will be noticed that this figure was tak:n from the ncte of 
‘es : Ba oe wines the Finance Department proceeded. In a note which 
he ae of Bela aig echbe Bhance Department eae, that 
at a higher figure but the ae had enunciated would work 
fliehe ‘cted si ay resiticted-it, to. 46.409/ in view of the 
., Deng’ restricted to 80% of the ‘sed by the 
committee, - : Percentage assessed by 


27.43. In the c f Jai Y Aiea a 
that as against 23.40/ recomnmenied ts eeialle it might be pointed cut 


9 Commission fer Chiralla Icese; 
Jat ae ageing Hop Gea e Bhance Department ong oa 
received the approval of the ‘p: vote by the Finance Department 


1 Inance Secr s of 
Mr. G. L. Dogra, Finance Minister on ies ioe a2 


D fetid see this tecommendation was received frcm thé Finence 
epartment, t. Nag, the Secretary in the Forest Department prepared 
a memorandum for being placed before the Cabinet.In this memorandum 
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yandum (Document $2) he divided the 18 cases which were considered 
py the committee under four categories— 
(a) Six cases where there was high percentage cf ict as well 

as high, uneconomical and uncommercial’ bids. ~ 


(b) Ten cases for grant of remission on account of rot only. 


(c) One case of high and erratic bid and failure on the part of 
the Department in arranging a crane for the carriage of 
timber. 


(d) One case of defective marking and loss due to rolling 
down of timber over rocks. © 


Dealing with the lease of compartment 27-Bundnambal, he repeated 
what he had stated in his note to the Finance Department about the” 
Commission having found rot at 58%and his preivous recommendation © 
that relief to the extent of 48% may be given in consideration of the’ 
- incidence of rot and the high royalty. On page 15 he set out the reccm- 

mendations of the Finance Department by which in the case of this lease 
they had suggested a remission of 46.40% of the royalty. In view of this 
he stated that the Forest Department agrecd with the Finance Depart- 
ment and, therefore, suggesided a remission of Rs. 5.80 lakhs in the 
case of this lease (vide page 16) which works out to 46.40%. : 


97.45. This memorandum was submitted to the Council of 
Ministers on the Ist Februrary, 1963. It was considered by the Cabinet 
at a meeting held on the 9th February, 1963 when the Forest -Minister 
Mr. Dinanath Mahajan introduced this case. The minutes of the 
Cabinet meeting is Document 33. The decision taken was that the 
remission recommended may be taken into account in calculating the 
arrears of royalty due from the lessees and that if the lessees paid at least 
50% of such net balance immediately or by the end of-March, 1963, they 
should be informed that they would get rebate on account of rot as cal- 
culated by the Department and agreed to by the Finance Department. 
In other words, there was to be no immediate rebate in the royalty but 
on the other hand the grant of the amount of rebate decided upon was 
‘made conditional on the lessees paying up at lease one-half of the balance 
before the end of the financial year. The yesolution of the Cabinet was 
marked ‘secret’ by the Forest Minister Mr. Mahajan and was forwarded- 
to the Forest Secretary by name. On receipt of these proceedings the ; 
Forest Secretary Mr. Nag addressed a communication marked ‘secret? 
to the Chief Conservator of Forests by name on the same day—9th 
February, 1963 (Document 34). After recalling ‘‘the instructions piven 
by the Forest Minister that morning ” regarding the preparation of a 
statement showing the amount of royalty due and payable by each lessee, — 
he stated— 


“You may also take further necessary action in this behalf as 
directed Py the Hon’ble Prime Minister this moinirg so 
that the Lessees could deposit the necessary amcunts ky 31 
March this year.” dis 3 Rare ; aap 
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3 followed a list of 12 lessees in which item No. 5 was Fairdca] 
aan aa5 Rs. 5,80,000 the amount of relief to which they wea ie 
be entitled. This amount as also the amount of relief to be efferced 
to the several other lessees is stated to be provisicnal but in the centcxt 
of the Council resolution this could only mean that the relief was ccrdi- 
tional upon the payment of 50% of the royalty before the 31s, March, 
1963. I should add that items 2 and 9 in this list, relate to the fim of 
Ghulam Nabi Haji Noor-ud-Din and the statement set cut the ameurt 
of relief to be afforded to their two leases of 53b, 54ab-South Lolzb erg 
9-Rajwar respectively which wsas Rs. 6,43,000 and Rs. 7,62,0C¢, Teen 
relate to Allegation 31 and will be dealt with after I complete the cxemi- 
nation of the lease 27-Budnambal. 


27.46. The only matter to which it is necessary to advert att his 
stage is, that in this communication the figure of relief to be affcr ded to 
Fairdeal Forest Co. in respect of the Budnambal lease is the same as wes 
recommended by the Finance Department and which Was suggesicd 
in the Memorandum to the Cabinet by Mr. Nag himself in Decimcent 32 
and which was accpeted by the Cabinet.on 9th Febr ualy, 1963. This 
was followed by a further letter from Mr. Nag to the Chief Censervater 
of Forests on 12th February, 1963 marked “confidential” and addressed 
to him demi-officially (vide Secretariat File CON/ST/63— Page 15). 
After referring to the earlier letter, Mr. Nag said— 


“No written order need be issued about these amounts which 
have already been forwarded to you vide our letter referred to 
above (Document 34), but, the lessees may be told that they 
would get rebate on account of rot as calculated by the depart- 
ieee wen to by the Finance Department only in case they 
by the end’ of March igogsnce Hmmediately or atthe most 


1 it was he who suggested b i g} 
nath oti I ae 
that it might be sent to the Chief Conserve Coon fident 55 sae 


provisional ; only the allowance of the relief w 


. lessees paying up 50% of the royalty due aft ; 
relief on or before the end of the Gane Sade allowance of this 


27.48. Purporting to act on the basis of the C we . 
Mr. Nag prepared a statement of the relief that would Sc ce 
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several lessees (Doucment 37). This statement was divided into two 
parts, Annexure ‘A’ and Annexure ‘B’. Annexure ‘A’ had_ 13 items 
as against 12 which were sanctioned by the Council on 9th February 
1963 and regarding which he had communicated to the Chief Gonser: 
vator, by his letter dated the same day. The additional item was in 
respect of the lease 10-North Lolab of Mohd. Ahsan Wani. Annexure 
‘B’ had six items, these being the six besides the 12, making up the 1§ 
which had been dealt with by the Commission appointed by the 
Chief Conservator. In regard to these six, it must be pointed out that 
in the memorandum which was submitted to the Council for considera- 
tion on 9th February, 1963, it had been stated that in the case of some 
of the leasessome more facts had to be ascertained and when this was 
done, they might be dealt with on the same basis as those which had 
been laid down by the Finance Department. 


27.49. In this statement (Document 37) there were several 
columns. Besides the serial number and the name of the Forest Division 
and lessee, the other columns contained information regarding the esti- 
mation of the Divisional Forest Officer regarding the rot percentage, the 
estimation by the Commission, the recommendation of the Chief Conser- 
vator of Forests, remission on account of flood loss and lastly the propo- 
sed relief for abnormal rot. Item No. 5 in Annexure ‘A’ relates to the 
lease of 27-Budnambal. The figures given in the several columns to 
which I have referred are somewhat interesting. It was stated that the 
Divisional Forest Officer’s recommendation on the rot percentage was 
40, but it would be seen from Document 21 dated 16th February, 1961 
that his assessment of rot was 30% to 35% and that in kail alone. 
Coming next to the committee’s recommendation it was originally 
typed as 40%, thus showing that he had perused the report and wasaware | 
of its contents, but this was struck out in ink and what we find finally 
typed is “58%” and the relief on that basis was set down as Rs. 7,25,580. 
I need not repeat as to how this 58% came in and the manner in which 
Mr. Nag had managed to put in this figure purporting to take it from 
the report of the Chief Conservator. Coming next to the column regard- 
ing the Chief Conservator’s recommendation regarding reduction in 
royalty, this is the one of the few columns where Mr. Nag has given 
correct figures, for he has stated that this amount was Rs. 5,68,000. 
The flood loss granted to this lessee which is also correct—about its justi- 
fication I will come to later—was Rs. 1,12,022. Lastly, the proposed 
relief on account of abnormal rot was put down as Rs. 7,25,000. It will 
be noticed that even when out of his sense of liberality he desized to 
outdo the Chief Conservator, in his note to the Finance Department 
(Document 30) the utmost that he could think of then was a rebate of 
Rs. 6 lakhs. That had been cut down by the Finance Department and 
it was this reduced figure of Rs. 5,80,000 that had been confirmed by the 
Cabinet and he had communicated to the Chief Conservator that as the 
amount of relief to be afforded to this lessee. On what principle 


he added nearly Rs. 14 lakhs to this figure one 1s unable to divine. 


; 27.50, I have only to add that in regard to all the other 11 items 
in Document 34 the figures of the proposed relief in Document 37 are 
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; ; : = icated to the Chief C 
identical with those which he had,communica ! one 
ae eu 9th February, 1963, (Document 34). 


: - This variation and the manner in which it is effecteg 
SURE ta wie to call for a good deal of explanation from Mr, Nag, but 

{ was told that he had lett the State service and was now employed 
onewheré in Assam or in NEFA, I could not possibly record any opinion 
which would reflect adversely on Mr. Nag’s character or honesty unless 
I had afforded him an opportunity to offer an explanation. if the final 
hearing of Allegations 29 and 31 had been taken up at an early stage, 
I would have issued notice to Mr. Nag under Section 10(1) of the Act 
before completing the hearing in respect of these allegations, but as: these 
allegations were taken up almost at the very end of the inquiry, I qj d 
not desire to delay proceedings the unnecessarily bya notice to Mr. Nag. 
That is the reason why I do not say anything more about these notings 
of Mr. Nag except to set them out for such inference as might be drawn 


from them. 


27.52. There appears to have been another meeting of the 
Council of Ministers on 20th March, 1963 for a decisicn of the same 
point as at meeting held on 9th February, 1963. The extract ficm the 
minutes of this meeting are to be found in Document 35 (page 18) of the 
file). The extracts consist of three paragraphs. In the first is a recital 
of the question of rebates for rot having been discussed at a meeting of 
the Cabinet on the 9th February, 1963. The rest of that paragraph 
summarises merely the decision recorded in Document 33, namely, that 
the grant of the rebate proposed was conditional on the lessees paying 
up 50 per cent of the balance before the 31st March. The cnly acdi- 
tion: in regard to it was that if this was done, orders would issue in the 
first week of April, 1963 fixing the amount of the relief. It was stated: 
that in the case of more lessees who did not comply with the conditicn 
by payment of one half of the outstanding royalty (reduced by the amount 
of the . proposed rebate), “no sanction for allowing them any rebate 
will be issued and........ the total amount will continue to be shown 
as outstanding against them........ 2 


27.53. It is the second Paragraph that is of some importance 
in the present context. It runs thus— : 


~ “Tt was further directed that the firm figures of rebate in ea ch 
Mi wer " d oe easy i the Forest Minister with the Finance 
inister and whatever figure th y ‘be taken as 
approved by the Cabinet.” ey Agree upon be taken as 


27.54. The third Paragraph is not a F i ly 
y material, as it merely 

ted the total rebate that would be granted to the legees:at about « 
a crore of rupees and the number of lessees at a dozen and half. This. 


document bears on the margin the signat £ Mr. ; : <i 
25th March, 1963. Snature of Mr Mahajan and is date 


27.55. The statement (Document BD nrendred’ by. Mr. Nag 
appears thereafter to have been Placed before his es M.. Mab ajan 
after the Council meeting on 20th March, 1963 for the purpose of arriving 








a 
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at the “‘firm figures” of rebate. Among the figures scrutinised by 
Mr. Mahajan were the ones relating to 27 Budnambal and for reasons 
not apparent Mr. Mahajan in his own hand has corrected the figure of 
Rs. 7,25,000 against the relief proposed to be granted to this firm as put 
down by Mr. Nag, into Rs. 6,50,000 and Document 37 bears on each 
page of this statement the signatures of Mr. Mahajan as Minister for Forests 
and of Mr. Dogra, the Finance Minister. So far asthe other figures 
were concerned, they were identical with what had been passed by the 
Council on 9th February, 1963 and they were confirmed by these two 
Ministers. ‘There are some calculations made on the back of Document 
37, which are apprently in regard to the lease now in question, but 
neither counsel for Government, nor I myself have been able to under- 
stand the purport of these figures or their relevance to the relief which 
was ultimately worked out. The only thing to be mentioned is that 
after some calculation a figure is arrived at in one place of Rs. 6,25,000 
by dividing by 2 the sum of Rs. 12,50,000 which is near the royalty bid 
for and in another place the figure of Rs. 5,75,000 is obtained by 
calculating 46% of 1241akhs, but how as a result of either of these 
calculaticns Rs. 6,50,000 was arrived at is anybody’s guess. Again, 
what further factors were taken into account for adding Rs. 70,000 to 
what the Finance Department had agreed and which was passed by the 
cabinet on 9th February, 1963, cannot: also be ascertained. The final 
result,. however, was that for some reason, the figure of the relicf to ke 
granted to this firm became inflated by another Rs. 70,0CO frcm tkat 
which had been decided by the Cabinet on 9th February, 1963. 


27.56. The amount of relief to be granted in respect of the three 
leases of Ghulam Nabi, one in the name of Fairdeal Forest Co. and the 
other two which are the subject-matter of Allegation 31 in the name cf 
Ghulam Nabi Haji Noor-ud-Din, were placed before the Cabinet _cn 
23rd March, 1963 when the figures of relicf set out in Document 37 in 
relation to these three lessees were passed. As a result of this Fairdec! 
Forest Co. became entitled to a relief to the extent of Rs. 6,50,000 
besides the flood relief of over Rs. 1 lakh to be dealt with separately 
(vide Document’ 38). ; 


27.57. It will thus be seen that though no relief was sougl.t on the 
ground of excessive rot.during a year’s working cnding on 31st December, 
1960, and relief was sought for the first time on account of excessive rot 
by a letter dated 7th January, 1961 after Ghulam Nabi became the sole 
proprietor of the lessee firm, the amount of relief has snow-balled from 
stage to state. The Range Officer and the Divisional Forest Officer 
had recommended relief to the extent of Rs. 2% lakhs to Rs. 34 lakhs 
based upon 30 per cent to 35 per cent of rot in kail alone, the amount 
suggested having taken-into account the flood loss as well as the reduc- 
tion in royalty to be granted in view of the erratic bid and an unecencmi- 
cally high royalty originally offered. The Conservator had agreed with 
this recommendation both as to the percentage of rot as well as the amount 
of relief to be afforded. The Chief Conservator, it is obvious, therght 
that the relief was inadequate. He sent the matter for investigation by 
a Commission composed of the Conservator and the Divisional Forest 
Officer who had originally inspected the compartment and made the 
recommendation together with the Timber Utilisation Officer. These 

_three had by adopting methods of arriving at the percentage of rot on 
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i ave already commented, computed the Percentage of ; < 
ou Acari tien relief to the extent of 40%. Though ee 
paragraph of their report they had stated that it yas kail that Was mest] 
affected by rot, their recommendation was not confined to kail alone but 
to both kailand deodar. The Chief Conservator of Forests was apparently 
inclined to agree with this figure in the first instance and his Manvecript 
note (Document 26) proceeds on the basis of his accepting 40% 28 the 
percentage of rot as well as that relief was to be calculated on that basis, 
but the figures in the manuscript were deliberately altered and he su. 
moned courage enough to state in his report that the Ccormissicy kad 
computed the rot at 58%’ on the whole. He originally ccm puted the 
relief to be granted at Rs. 4.22 lakhs which was Conectcd in many. 
script to Rs. 4.32 lakhs, but in the first typed draft it became Rs, 4.76 
lakhs and when it was finally despatched it was inflated to Rs. 5.€8 lekks, 
Then we have the intervention of Mr. Nag who recorded, after I take 
it examining the report by the Commission that they had ccmputed 
the rot at 58% and while stating he agreed with the Chief Censervatc)’s 
recommendation added Rs. 32,000 of his own to bring it up to tke round 
figure of Rs. 6 Jakhs, and it was this figure that he recommended 
acceptance by the Finance Department. The Finance Department, 
however, had apparently no means of verifying the figure recommer.- 
ded by the Commission, but took it from Mr. Nag’s note as well as frcm 
the communication from the Chief Conservator which was enclesed. 
That Department formulated some principles and accepting 58%, as that 
computed by the Commission, the Chief Conservatcr and the Forest 
Secretary, allowed 80% of that figure as the maximum relief to be 
afforded. This worked out to Rs. 5,80,000. It was this that was 
put up before the Cabinet and was passed by it on 9th February, 1963. 
But mysteriously Mr. Nag was again at the job and on the basis that 
he was “working out the firm figures in accordance with the Council 
resolution.”’ substituted Rs. 7,25,000 as the amount of relief to be afforded 
in place of Rs, 5,80,000. This: figure was subjected to a scrutiny 
by the Forest Minister Mr. Mahajan and Mr. Dogra, the Finance 
Minister and for reasons which are not apparent on the files and 
which cannot be guessed otherwise because at that stage there was no 


at earlier stages, they reduced it not to Rs. 5,80,000 as they skculd kave 
done, but to Rs, 6,50,000, thus adding Rs. 70,000 to the arrount of 
relief granted by the Cabinet in February, 1963 and it was this figure 
that was passed by the Cabinet on 23rd March, 1963, 


27.58. To complete the narrative Gk oer a, 
i ’ ‘ulem Nebi ard Lis other 
pela Fairdeal Forest Co. and Tasneem & Co. who hed subsisting 
eases in March 1963, vee found to have paid up by 3lst March, 19 2 
- amount of royalty stipulated Pe " t opose 
under the Cabinet resolutions ene Tee fen By see 
of this the firms qualified for the relief and, therefore, beceme entitled 
finally to the remission. The figures of the amounts paid in respect 0 
the different leases were put up by the Chief Gunccrvator of Forestsaa 
nae Nag on 10th spr gre and on this basis the Government 
reer sanctloning the relief was assed 16 2 ments 
36 and 38). Pp on 16th April, 1963 (Docv 
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27.59. I have now’ narrated the facts in relation to the grant 


of relief whose propriety is impugned in this Allegaticn £9. What 
remains to be considered is— 


(1) The answer of the respondent ; 


(2) the consideration of the several cases and other files which 


were relied on by the respondent and whose production he 
has called for ; and : 


(3) the case of the Government as regards the part played 
by the respondent in obtaining this benefit for this lessee 
firm and my findings in relation thereto. 


27.69. I shall now proceed to set out the matters stated in the 
reply of the respondent as regards the remission on account of rot and 
then examine the case of the Government in the light of the contentions 
raised by him. I shall thereafter deal with the additional documents 


of which he has required production and which having been produced 
have been examined by me. 


27.61. The first portion of the responden:’s reply is taken up 
with a historical narrative of the manner in which the forests were ex- 
ploited as also with the nature of the soil and weather conditions of the 
Budnambal compartment with a view to establish the prevalence of rot 
in that area. Iam, however, not dealing with those because what 
we have to consider is not the nature of the terrain in general but the 
correctness or honesty of the estimates made on the basis of which the 
percentage of rot was estimated and later the remission calculated. 


27.62. In paragraph 22 the respondent refers to the relief 
granted to seVeral lessees during the years 1948 to 1957 cn the recommen- 
‘dation of the successive Ministers. In this connection he has given 
reference to as many as 13 Cabinet orders which were issued sanctioning 
these remissions which he says were intended not merely to reimburs 
the losses sustained by the lessees but also to allow them a profit ‘9 as to 
keep them in business. This, he submits, has been. the consistent policy 
of the State Government and he has anncxed to his statement a hst | of 
132 remissions granted to several lessees between 1949 and 1954 quoting 
the Government orders under which they were granted ‘together with 
the amount of royalty remitted. 


27.63. 1 shall comment later about these 13 Cabinet orders 
quoted, in regard to all of which the details have becn placed before me 
by learned counsel for the Government. 


27,64. Paragraphs 23 to’25 are concerned with a remission 
granted to another ia in 1954 for wrong markings. Apats ion ihe 
relief having been granted by way of remission of royalty, wt at € sets 
Pondent relies upon in respect of this remission is that it relates toy sae 
partment 27-South Lolab, which he assumes as being in the ene c 
in which 27-Budnambal is situated. From this he desnes to a Be 
inference that if there was rot in the other companumans, 0 aut 
Lolab there must be the similar percentage of rot even here. . ane tae 2 
however, that the respondent has made a slight  , € hal 
while the South Lolab Range is in the Kamra) Division, nana Be, 
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i ‘ : ivision. Ido not have a ie i 
i Ramhal Range of the Langet Division a . Sketch 
pee say if roe two areas are near each other. Possibly the 
respondent was misled by the compartment in South Lolab bearing the 


number 27. 


27.65. In paragraph 27 reference is made to five leases in regard 
to which remissions were granted on various dates: either for eXCessive 
rot or as flood relief, the lessees being Messrs Tirath Ram & Bros, o, 
allied concerns. The point in repeatedly mentioning this firm as the 
beneficiary of relief is not clear to me. tn other contexts the respon- 
dent has referred to the proprietors of this firm as being related to one of 
the present Ministers and I am, therefore, led to conclude that the 
object of these references is merely to show that others too have bene- 
fitted. But the respondent, however, has not stated anywhere that these 
remissions were improperly granted to this. firm and, therefore, no 
.question of the instances cited affording an analogy to the present one 
would really arise. This is besides the point that even if there was 
impropriety in the other remissions, they would be wholly Irrelevant to 
the consideration of the charge before me, which is as regards ( 1) the 
impropriety of the remission to a particular le8see and (2) the complicity 
of the respondent in such an act of impropriety. I do not understand the 
-Yespondent to mean what there were so many unjustified remissions, such 
that it should be treated as nothing unusual and so not improper. 


27.66. The later Paragraphs up to paragraph 34 deal with 
flood loss which I shall take up for consideration later. Besides the 
respondent appears to suggest in Paragraphs 33 and 34 that Ghulam 


27.67. No was regards the several statements made against 
the respondent in the Government’s statement of the zase, the respon- 
dent’s answers are briefly these. He had no knowledge of who the cons- 
tituents of Fairdeal Forest Co, Were ; he denies that he ever sent for 
Mr. Firdous or directed him to inflate the rot Percentage and recommend 
the remission, As regards the wemorandum placed before the Council 
of Ministers at which Rs, 5,80,000 was sanctioned as a remission, he 
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dir at 58.3% because according to him random checking alone could 
give the correct figure and it was this figure that was taken into account 
by the Finance Department. He says averages are not a proper test but 
only random sampling and further states that the first two methods of 
arriving at the percentage of rot adopted by the Commission were 
erroneous and were correctly disregarded by the Chief Conservator of 
Forests and by the Forest Ministry. 


27.69. 1 do not think it is necessary to refer to the other parag- 
raphs of his reply as they do not bear upon the points which I have set 
out earlier as those made by the Government. 


27.70. .Before dealing with the 13 Government Orders and 
instances as regards remissions granted between 1948 and 1957 referred 
-toin paragraph 22 of the respondent’s reply, I shall complete my comments 
and observations as regards the substantial defences raised by the res- 
pondent. I shall, however, take them not in the order in which they 


are stated in the reply, but in one which is more convenient. 


27.71. . The first defence is that the bid was erratic, having been 
made by an inexperienced lessee Ghulam Nabi Haji Noor-ud-Din. 
This was not the opinion of the Forest officials who considered Ghulam 
Nabi as a person of great experience in working forests. I have only to 
recall in this connection the report of the Conservator and the ‘Chief Gon- 
‘servator of Forests in recommending the acceptance of the tender 0 
Haji & Co. in Allegation 30 and of the tender in the present case of 
Ghulam Nabi Haji Noor-ud-Din, but that apart, it would be seen that 
this theory of inexperience is wholly irrelevant in the present context. 
The lease was no doubt originally taken by the firm ‘Ghulam Nabi 
Haji Noor-ud-Din”’, but immediately after the acceptance of the tender 
“and even before the agreement was entered into by the Government, 
the lease had been transferred to Fairdeal Forest Co. whose composition 
I have referred to earlier. Fairdeal Forest Co. had worked this lease 
from November 1958, when under Document 13 dated 19th November, 
1958 the work order was issued, right till 31st December, 1960, that 1s 
for a period of over two years; during which most of 9071 trees had 
been felled’ -Ghulam Nabi came back into the picture only from Ist 
January, 1961 when on the break up of the family, he took over the 
Fairdeal Forest Co. I have already referred to his taking over the 
assets and liabilities of the Fairdeal Forest Co. and the liabilities which 
included a sum of Rs. | lakh advanced by Feroze & Co. In other 
words, he Game into the lease voluntarily, after two years of its working 
had been completed, and from the sequel, it looks as ifhe came In with 
the certainty that he would obtain the remissions which he ultimately 
got. It is in these circumstances that’ I consider that the nature of the 
original bid—assuming that it was too high and erratic—has little 
zelevance to Ghulam Nabi. It cannot but be assumed that when he took 
over the lease from the previous proprietors, he did so after calculating 
“all the relevant factors including the amount of the bid. The point 
‘made by the Government that the claim for loss on account or rot was 
first made after Ghulam Nabi came into the picture, which is one of the 
‘very strong circumstances relied op by them, 1s not answered by the 
respondent, — — i 
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27.72. The second point on which the Tespondent relies 
is as regards the prevalence of rot in the compartment baseq 
upon soil and other factors. The analogy that he drew between 
27-South-Lolab and 27-Budnambal I have already Pointed out ig 
erroneous,but it is not that the Government denied the existence 
of rot because even the markings show that in kail the Propor- 
tion of the unfit to the total number of kail trees is about 20%. 


27.73. The point made by the Government, however, 
is that there has heen a deliberate exaggeration from Stage to 
stage of the percentage of rot. In dealing with this Point the 
respondent ignores the original report of the Divisional Forest 
Officer in which he found the rot mostly in kail and estimated 
the percentage as between 30 to 35 without making-a deduction 
of 10 to 15% of rot in deodar and 15 to 20% of rot in kail 
which would be normal. The reliance that he places on the 
Commission’s report and his attempt to make out that if properly 
read the Commission ought to have found the rot percentzge as 
58%, has only to be stated to be rejected. His- submission is 
that the first two methods for arriving at the percentage of rot 
are unscientific but that only random samples would furnish a 
sure guide. In this connection it may be pointed out that it was 


had arrived at the figure of 30 to 35% based on an examination - 


of 22 trees. The respondent has no comment to make on the 
Forest Commission taking into account even" trees marked as 
unfit in the samples which they considered for estimating the 
Percentage of rot. J consider that it is only in the absence of 
information tegarding the full details of the entire volume of 
timber which has been converted and a separation of this volume 
into sound and unsound that random sampling could be re- 
sorted to. In the first method which the Commission adopted 
they had really taken into account the entire volume ot the 
timber cut and it had also assessed the volume of unfit trees. 
ave pointed out that in ‘doing this they did not take into 
account: separately the two species of trees deodar and kail— 
ecause in the earlier stages of their report at least they ex- 


Plicitly stated that 1€ was mostly kail that was e fected with 
rot but that deodar was: not to an i 


this defect apart. that : 
In the face of: this [ method - yiel 


the Government is right in his. sub 


Fs ~OnNServat 
to know the relative value of Shot might be presumed 


og by cre rade caine that he Preferred ‘the results 

of the other two methods, Th 
the respondent that the Chief Conservator 
justified, This is further borne out by th 


‘ 
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being set out in the three stages which the report underwent— 
Document 26, 27 and 28 in the course of which he deliberately 
altered his reference to the Commission's finding of the rot 
percentage from 40 to 58 and made the necessary changes in 
the amout_ of relief recommended which went up from stage 
to stage- I do not, therefore, agree that the Chief Conserva- 
tor either preferred the percentage yielded by the random 
sampling and so fixed it at 58%, or that on a fair reading 
_ of the Commission's report they had computed the rot at 58%. 


27.74. The next point urged by the respondent is’ as 
regards the manner in which it was dealt with by Mr. Nag 
His submission is that as Mr. Nag rejected the recommenda- 
tion of the Chief Conservator to slash down the royalty for 
the reason that the bid was erratic, it must be taken that 
he had re-examined the entire question and arrived at 58% as 
the rot percentage and after deducting 10% for trees marke 
unfit made a recommendation for the grant of. Rs. 6 lakhs as 
relief and that, therefore, any error committed by the Chief 
Conservator. must be taken to be wiped out by the methods 
adopted by Mc. Nag. Here again, this proceeds upon the 
misreading of Mr. Nag’s note to the Finance Department. He 
no doubt rejected the suggestion of the Chief Conservator 
regarding the cutting down of the royalty on the ground of 
the bid having been erratically high, and who after fixing it 
at Rs. 9,10,000 as the proper bid which ought to have been 
made, had recommended a further .23% remission on this, on 
account of rot. Now when Mr. Nag rejected the suggestion 
to reduce the royalty, he hal necessarily to consider the 
amount of relief which ought to be granted in view of what 
the Chief Conservator had stated as factors which justified 
special consideration for the remission. ‘herefore, far from his 
relying on the facts stated in the report of the Chief. .Con- 
servator, he had according to the respondent, taken into account 
the Commission’s estimate of the rot and had determined this 
pzrcentage as 58. This approach far from ‘assisting the res- 
pondent would bring out in clear light the impropriety of 
Mr. Nag’s recommendation. If, as is Suggested. he had ex- 
amined the report of the Commission himself, it would have 
been clear to him that the Chief Conservator had committed 
an error in summarising the result of its findings. His repeti- 
tion, therefore, of 58% as the tigure arrived at by the Com- 
mission must, therefore, be deliberately incorrect and designed 
only to inflate the amount of the rebate That is so far as 
Mr, Nag’s first attempt is concerned. The respondent has 
nothing to say as to how Mr. Nag was able to increase the 
relief to be afforded to Rs: 723,000. not how this ultimately 
became Rs. 6.50,000 — Rs. 70,030 more than what the Cabinet 
had sanctioned at its meeting on the 9th February, 1963,- I 
must take it that the only answer is that this was the re- 
commendation of the Minister, Mr. Mahajan and: that it was 
passed by the respondznt without scrutiny:. mee 





is dated 20th February, 1953. [p the case of ¢ 
plaint was made that the markings were very defective and that 


[Se056. a 
. 27.75 Lastly, he denies that he directed the Chief Con 


Servator to alter his report to the Government ‘in the ‘Manner 
in. which it has been done in Documents 26 fos 2955 As, res 
Sards this, [ have already discussed the respondent's Part ag 
it contained in the affidavit of, Mr. Firdous, and aS emergin, 
from the documents which support that statement, and it 
not necessary for me-to repeat -this, Sh ne 


27.76.. I shall now refer to ‘the 13 Government Orders 
on which reliance has been placed by the Tespondent in para. 
Staph 22 of his reply in support of his submission that reliefs 

"ofthe kind, nature and amounts as were allowed in the Case 
of Fairdeal Forest Co. were common in the State and that, 
therefore, no inference adverse to the propriety’ of this re- 
mission. or against him as being instrumental for its Stant, could 
be drawn, ; if anes 

27.77 Serial No. 1 is Cabinet order 735-C of 1948. 
This order is dated 6th October, 1948, and from the: memo- 
tandum on the basis of which this sanction was accorded, it 
appears that the remission was granted because of. loss 
caused by enemy action during the Pakistani raids, 


27.78 Item No, 2is Cabinet Order 81-C of 1949. This: is 

dated 7th February, 1949 and is identical with ‘item 

0. 1. Only it refers to other leases which were affected by 
the same calamity. 


27.79 Item No.. 3 is Cabinet Order 83-C of 1949 which 
also bears the same date ~7th February, 1949. The lessee had 
died in the course of the raids by the Pakistanis and there 
was an amount ot Rs. 15,009 Outstanding against the lessee 
Messrs Kartar Singh Kanshi Ram. This outstanding amount was 


3 27.80 Item No. 4 is Cabitet Ordée 630-C- of 1949 - This 
Be aed 26th July, 1949 and is really part of the remission 
pranted by Cabinet Order 8I-C of 1949 (item No. 2 supra). 

Separate order was Issued because. of the lessee being different. 


7 27.81 Item No. 5 is Cabi ‘ ~ 4 S d 
26th s net Order 1207-C of 1950 date 
Order Bee 154 "Gent 3 ‘and ential upon Cabinet 


eel em No: and represents a ‘grant. of 
further remission to the extent of over 2s. 18 lakhs, Here 


again the reason for the “grant of rel; 
relief sees 
had suffered by reason of enemy ae that the lesse 


27-82. Item: No. 6 is Cabinet Order 220-C of 1953. This 
our leases a com- 


a 





respondent went on to state— . 
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3 very large number of unfit trees had been marked as fit 
though their unsoundness was apparent even on the surface. 
In regard to these leases compensation was given to the lessees 
by marking other fit trees in exchange for the unfit trees. The 
Cabinet Order further directed the Revenue Minister to 


locate the responsibility for the wrong markings and report the 
“results of the investigation to ‘the Government. 


; 27.83. Item No.7 is Government Order 667-C of 1953. 
This. is dated 22nd”June, 1953. In this case ‘a- lease which had 
been sold in favour of Messrs Sohni Ram Padam -Nabh was can- 
celled in part and a-portion of the forest resumed, For the 
loss caused to the firm: by this. resumption. the lessee was 
granted a rebate of Ks. 22,600 in. the royalty; the amount 
‘being calculated on the proportionate royalty attributable to 
the cancelled portion: 


27.84 Item No. 8 is Cabinet Order No.:261-C of 1954 
dated 28th February, 1954 pertaining to the lessees Messrs 
Tirath Ram & Co: and Messrs Tirath Ram-Friends & Co, It is 
the remission granted to these firms that has been the subject 


‘of elaborate discussion and comment by the ‘respondent in his 


reply. It was found that the compartment leased out to them-27- 
South Lolab— was affected by ,abnormal rot. In consequence 
under one of the several of leases referred to in thz Cabinet 
Order 220-C of 1953 (item No.6 supra) there had beena direc- 
tion that they -should be given another compartment in exchange, 
but it was found that even the fresh compartment given to 
them, also suffered from the same defect. In order to compensate 


them for this position Cabinet Order 261-C of 1954 was passed. 


After giving them some concessions by way of reduction in 
royalty etc., the order of the Cabinet which is signed by the 
“The case being one in which Gevernment already stood 
committed in the matter of granting certain conces- 
sions which could not materialise, is not to be 

treated as a precedent for future.” 

27.85 Item No. 9 is Cabinet Order 269-C of 1954 
dated 4th March 1954. In this case at the- time of the enemy 
action and the raids in 1947 a considerable quantity of timber 
floated down to Pakistan and could not be collected by the 
lessees, This was stated to be a further remission to what had 
already been granted by an earlier Cabinet order which directed 
the truth and extent of this loss to be investigated and a report 
submitted, The report received was accepted. 


27.86 Item No. 10 is Cabinet Order 606-C of 1954 
dated 17th May, 1954. I cannot do better than extract a portion 
of this order to show its nature— 

“Sanction is accorded to the write off of outstandings 

and grant of remissions in royalties as per state- 
_ ment forming annexure to this order, in fayeur of 


iW t 358 4 





forest lessees who held leases in ene 


aie my ccupie 
area subject to the condition that NO cash d 


5 : aS rebates 
will be given against the remissions ete. roposed 


< dD 
and these will be adjustable against any. Other lea. 
ses held by these lessees in the State : ap 
in which they hold interest or any future 
which they might take hereafter Within two Years 
from the date of the order.” 


27.87 Item No 11 is Cabinet Order 633°C of 1954 and 
is dated 22nd May, 1954, In the case of two leases of 
compartments which were near the cease-fire line trees which 
were supposed to be marked for sale were found Missing, 
possibly they were on the other side of the line and hence 
extra trees were marked to compensate the lessees, The 
text of this Government Order reads— 


“The action of the Chiet Conservator of _ Forests jn 
having marked extra trees free of Cost in favour of 
the forest lessees... .._ 1s confirmed.” 


and then are set Out the leases and the number of trees 
marked, 


27.88 The Penultimate order referred to is No. 865-C of 
1955 dated 20th June, 1955, Here again I can not do better 


than quote the Government Order itself for the. reasons why 
the relief was afforded— 


“With a view. to compensate for the losses suffered by 
Messrel ne. ee in their leases..... ...... due to 


and local Miscreants during the disturbances of 1947, 
Sanction is accorded to the grant of a cash relief of 


Rs. 50,0 ~to the firm as a Special case not to form 
a precedent” 


_ 27.89 The last Covernment Ord ferred to is the 
Cabinet Order 166-C of 1957 dated na aera 1957. This 


27.91 There are a few points yr A eae 
gy ueberd: Tome estimation of + e Beeches eee he 
ent stages to which some Teference has to be made. In the 
first place he disp Utes: the Correctness of the Percentage of 30 
t2 $5 mostly in kail which was the figure arrived at by the 





— “e 
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Range Officer and the Divisional Forest Officer. The ground 
upon which he challenges the correctness of this estimate is 
thac the inspection was in the middle of February (it was on 
16th February, 196L) and that at that time most of the 
forests were sndw-bound and that consequently he could have 
inspected onlv the upper reaches where there was som2 sunshine. 
Besides, he has referred to the very small number of trees and 
stum)s which were examined tn2a is indicaive of unsatisfac- 


tory and slip-shod inspection, But this, however, ignores four 
circumstances: 


(1) Ghulam Nabi did not consider inspection at that time 
not possible, because he furnished the list of 63 trees which 
from the tree numbers given would appear to cover different 
areas of the comparcment, to be inspected on !6th February, 196! 
and if the affidavit of the Range Officer is to be believed—I 
do not see any denial of this—an employee of Ghulam Nabi 
was present at the time of inspection. 


(2) No doubt the Range Officer has noted the details 
of his inspection only as regards:-22 trees, but Document 
19 records on the back page that he had examined 60 of 
the 63 trees which were claimed to be unfit by the lessee 
and had found that 22 of them were really fit. These would 
undoubtedly show that the officer did not confine his inspection 
to any particular spot, but he inspected trees in the entire 
area in which the trees listed by the lessee were to be 
found. . 


(3) Jf even among the trees selected for examination by 
the lessee as being unfit though marked “fit”, as many as 22 
out of 60 are proved to be fit, I do not see any justification 
for contending that his estimation of rot in kail as at 30% 
is unjust to the lessee. 


(4) Though the lessee when furnishing the list (Document 
20) stared that he would furnish other lists of u lit trees, he 
did not keep his promise, evidently because he uid not think 
it possible or useful. 


- 27,92 The respondent’s contention regardin3 random 
checking providing the surest test has already been considered. 


27.93 Lastly, in dealing with the charge that it was at 
his suggestion andi direction chat the Chief Conservator of 
Forests made the chinges im the several drafes of his report, 
the respondent after denying the statement in the affidavit of 

t. Firdous, mentions two points as conclusively establishing 
that he did not interfere ot give directions as suggested. a 
he says if really he had interfered, he would have asxe 
the Chief Conservator to change the whole of the report. If 
by this the respondent means that the whole repoct "1 = 
tion to this lease, has not been altered, it ss not correct, Sas 


te ee eel 
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report, after a few p2ges of introductory matters, deals With - 
each of the 18 leases dealt with by the Commission Seriatim, 
Item No. :2 is this lease of compartment 27-Budnambal. 4; 
starts at page 30 and what remains of the original report 
typed in pale red ribbon is merely the introduction where he 
sets out the name of the conipartment, the royalty amount, 
the volume of the timber sold in the compartment and a 
calculation regarding the price per cft. of deodar and kail bid 
and a reference to the 1959 floods. When really the report 
starts to deal with the rot loss and other factors pertaining 
to this lease, we get to page 31 and the newly inserted page 
31A. The note regarding the next lease starts on page 32 so that 
it is really a case of the entire report in relation to this lease 
having been re-written varying a draft which had set out dif- 
ferent figures of the rot percentage and of the relief to be 


afforded. 


27.94 The other point relied on is that there were two 
other leases in which Ghulam Nabi was interested-compartments 
53, 54 a&b South Lolab and 9 Rajwar taken in the name of Ghulam 
Nabi Haji Noor-ud-Din—and the fact that the report of the Chief 
Conservator did not undergo any alteration in the case of those 
leases, disproves any interference in this lease as well. This by itself 
is not a very convincing argument which ought to negative any 
inference if the same arose from other Circumstances. But I 
might mention that this was the only lease in which Ghulam 
Nabi was interested as sole proprietor while in the others he 
was a partner in which case the benefit of any concession Ghulam 
Nabi would have to share with others. But this apart, I shall have 
to deal in great detail with the allegations that have been made 
C ther leases of Ghulam Nabi which are 
the subject-matter of Allegation 31 and in view of those fea- 
tures it is possible that the respondent thought that enough 
temission had been recommended by the Commission and the 
ie and so it ge not necessary or possible to fur- 

ne tigures in t i ; G j 
the case of 27-Budnambal, ee Ro oubich it. was donee 





_ _27.95 Before concluding this examination of the defence 
raised by the respondent, I believe | ought to refer to the 
findings of a commission appointed by the Government after the 
respondent ceased to hold office, to inquire into the justifica- — 
tion for the grant of remission to several lessees by the Govern- 
ment of the Tespondent when he held the office of the Prime 
Minister. This Commission was presided over by Mr. Pathania 
who was once a Chief Conservator of Forests and by two others, 
Mr. Khajuria also a previous Chief Conservator of Forests an 

Mr. Fird ous. Learned counsel for the Government sought to place 
before me the findings of this Commission as regards the 
methods adopted by the officials of the Forest Depart~ 
ment for ascertaining the rot Percentage and also the manner 
jn which these remissions of royalty were calculated and granted. » 
I, however, intimated to learned counsel that the findings 9 
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this Commission were wholly irrelevant and that I would not 
take any notice of them and in fact after I stated this, when 
learned counsel was making submissions in regard to Allegatien 
99, he did not endeavour to place before me the findings of 
this Commission when the question of the propriety of the 
remission granted to the lessee with which Allegation 31. is con- 
cerned, was heard. 

27.96 I shall now proceed to consider the case of the 
Government that the lessee, besides the unjust remission of royalty 
that he obtained for abnormal rot, also got a rebate for a loss 
by flood which he did not suffer. The amount of rebate granted 
under this head was Rs- 1,12,022. These floods occured on the 
7th July, 1959 and it is the case of the Government that with- 
out the lessees suffering any loss or at the worst any appreciable 
loss, they were able to get the officials to manipulate the docu- 
ments so as to yield a figure of a flood loss of nearly 54000 cft. 
on which basis they. were afforded relief to the extent of 
Rs. 1,12,022. I shall proceed to narrate the machinery adopted 
for ascertaining flood loss and the Government case regarding 
the manipulations. 


27.97 By a Government Order 255-C of 1969 dated 27th 
October, 1960 the Government constituted a Committee for examin- 
ing the report of the Chief Conservator of Forests regarding the 
losses suffered by the forest lessees during the floods of 1959. 
The Committee consisted of Mr. Shahmiri, Legal Adviser 
to the Government as Chairman, Mr. Harnam Singh 
Pathania a former Chief Conservator of Forests who was then 
an officer on special duty with the Government, and Sardar 
Mohd. Abdullah Khan Lodi, retired Assistant Accounant Gene- 
ral, as the two other members. The Committee submitted its 
report on 16th March, 1961 and bya Cabinet resolution 
dated 7th April, 1961 the recommendations of the Committee 
were accepted. In their repot the Committee stated that they 
had been assured by the Chief Conservator of Forests during 
the discussions that they had with him that they had tried 
to make the figures as acccurate as possible and that they 
had reduced the exaggerated claims put in by the lessees. 
In view of the Committee not having worked out the figures 
themselves, they accepted the Chief Conservators assurance 
that the estimate of losses was not exaggerated but on the 
other hand had erred on the side of caution. They, -however, 
added that the responsibility for the accuracy of these est- 
mates rested: with the Dezpartm2nt- 


27.98 On the basis of these estimates, they sanctioned 
30% of the Departmental estimate of the loss in the case 
of the current leases in Pir Panial, Kashmir and the 
Sind Divisions, 7: é- in the Southern Circle and in all other 
cases except a lease in Rajourt, 50% of the estimated 
loss) The case in Budnambal fell within the second category 


and was entitled to 5)% of the estimated loss. The Committee 
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added a rider that where the Goyernment had sanctioned ane 
reduction of royalty or relief on the basis of rot, relief on accoune 
of floods was not called for, but where the Governmenc thought 
that it was a hard case in which both should be allowed, it should h 
subject to a maximum of 30% of the estimated Icss jn ie 
flood relief. All these facts are taken from File F.S T. 73,61 an 
Though the Government had originally accepted this recommenda 
tion, it appears from later correspondence as if the Government 
did not stand by the-rider and granted relief both on the ground 
of excessive rot as well as tor loss by flood in most cases, 


27.99 Stated briefly, the case of the Government on 
this part of the charge is this The flood, as stated already 
occurred on the 7th July, 1959. The lessees, it would be ‘obvious. 
could suffer loss only if they had timber which had been 
launched just prior to this date and was afloat at the crucial 
27.100 The submission of Government is twofold 
ard in the alternative. Before, however, setting this out I shall 
Narrate some preliminary facts which are necessary to be borne 
in mind to appreciate the case of the Government, The lessee 
had after they bad started fellings applied on 20th APril, 1959 
for permission to remove a total 42,621 cft. (deodar logs 1495 
and kail logs 940) which was granted on 25th April,, 1959 
and they were launched in the river (vide page 76 Fie No 
27 Budnambal Range). These must have safely arrived A Fe 
destination and removed from the river before 7th Jul 1959 
We next have in the files an application by the jecsee nee 
10th May, 1959 for the removal of 15 (02 cfc. mad f 192 logs 
of kail (7020 cft ) and 227 logs of deodat (7982 3% ) Beye : t 40) 
The application bears an endorsement of the Ran Offic « ing 
that permission sought had been d Cee a ee 
meth fone granted and this 1s dated 

, 1959, and there is an F 25 b hat © 
date (Document 41). The genuineness of hae cients 40 
and 41: is disputed by the Governn é it D eee. d 
the endorsement on it, and Decumena. a oes Cie 
—are genuine j Ae i 
auld shar sae EGO wet che Be contest cathe om 
ted at the beginning of shelly 1980 ee gies Baye been flow 
of it, might have been | ane meat ney, tis ROP ae 
Sion to remove timber were on eer syblieanions, for ey 
be ignored. The peo) ae ne after the floods and so might 
therefore, be niore than 15 002 cit ai ie ape tiee 
species in : ’ cit.—made up of the two 

the volumes set Out in Documen: 10. 


27.101 Brame 
however liste oe loss in the case of this lessee was: 
have launched! per eet oe the basis of the timber he could 
basis of the eet reevant point of time, but on the 
less what was eee ines right up to the middle of 1961 
river. ed as having been collected from th? — 

27 102. The ‘submicc: : ae 
twofold ard in the yen, of the Government is, as. 1 said 
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(1) Document 40 and the connected Document 41 
really came into existence on or after 15th July, 1959, and 
tbe antedating was done to afford the lessee relief If they 
are right here, ir. would mean that the lessee was entitled 
to no relief at all, since he lost no timber by the floods. 


©) The other alternitive assumes that Documents 40 and 
Al ate g2nuine ani bz2ac the true dates, yen then the loss 
could not be more than 15,002 cft whereas the lessees’ loss 
has been calculated on the basis of their having lost nearly 
54,0)0/-cft. by a process of caiculation which could not be justified. 


27.103 I shall proceed to take up the first alternative 
vz. that Documents 40 and 41—the application of the lessee 
for permission to remove from’ the forest 15,002 cft. of timber 
and the permission granted to remove the said stuff—are 
antedated. The evidence in support of this case of antedating 
is of two kinds Firstly. statements in the affidavits of the 
subordinate forest officers to the effect that they were directed 
by che Divisional Forest Officer to antedate this document in 
order to assist the lessee; and secondly, evidence of other 
documents which are claimed to belie the truth of the dates of 
Documents 4) and 4l. As regards the scatements in affidavits, 
I reject them in limini siace the deponents have not been 
called for oral examinaticn. Coming next to the documents 
upon which reliance has been placed, these consist of the 
felling diaries for the months of April, May and June 1959, on 
the basis of which it is said that the lessee could not have had 
15,002 cft. cut logs to apply for a permit on 10th May, 195. 
I am not satisfied that these conclusively establish the case 0 the 
Government that che lessee could not have had with him 419 logs 
for seeking permission to transport the stuff out of tke forest to the 
launching ghat in May 1959. The felling diary for April 1959 
i ¢.for the period Lach March, 195) to 13th April, 1959 (Page 
O8 of the file ) shows that during the previous months 300 trees 
had been felled which with 500 felled in the earlier months 
gave a total of 300 trees felled. Out of this total 200 trees 
had been converted into logs which with the previous num- 
ber yielded a total of trees converted into logs as 730. The num- 
ber of logs obtained by_ conversion during the month was 50), 
and this added to a previously existing 3000 logs mad 2 a. total 
of 3500 logs. The figures for May, i. e. the fellings etc- till the 
middle of May, were: trees felled 200. trees converted L795 — 
into 723 .logs. Out of this total of 2435 logs were moved to 
the launching ghat which corresponds to the application dated 
20th April, 1959 and the permission granted on 5th April, 1999 
under which 1495 deozar and 940 kail logs (total 42.621 cft ) 
were taken out of che forest The diary for June 1959 gives 
the number of trees felled as 15, trees converted into logs 50 
and from these 959 logs were got. The diary for July 1959 
(j. e. till middle of July) records that 419 logs were launched 
in June which would corroborate Documents 40 and 41. L should 
add that the genuineness of the felling diary for July is also ° 
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i the Government. On the basis of these figures, 
OS ae a that the entice stuff which was available tif - . 
the middle of .April had been moved to the launching shat ' 
and launched under the permission granted on 25th April, 1959 
and that there were no logs atallavailable for removing which 
permission could be sought on 10th May, 1959 the date which 
the lessee’s application (Document 40) bears, and the list of 
logs which he annexed to his application must, th2refore, ‘haya 


been antedated. 


27.104 I feel unable to agree with this submission The 
felling diary for May shows that he had in his forest 4225 logs 
out of which only 2435 had been removed beiore the middle 
of the month. This would leave a balance of L740 logs still 
there and this is more than sufficient to account for 419 logs 
(227 deodar and 192 kail) to remove which he sought permission 
in Document 40 Besides I am not satisfied that there is any. 
material for holding that the felling diary for July 1959 which 
records the despatch of 419 logs to the launching ghat in June 
1959 and containing an endorsement regarding the loss of flood 
of some logs is a faricated document, I, therefore, find that 
Documents 40 and 41 and the third sheet in Document 43 
(felling diary) are genuine and that these establish that the 
lessee must have suffered loss by flood in regard to the 
consignment covered by Documents 4) and 41 (7020 cft. deodar 
and 7982 cft. kail, i. e. 15,002 cft.). What percentage of the 
stuff was lost is another matter, Government are, therefore, 
on much stronger ground in their alternative case. 


i 27.105 But the figures of loss were worked out on very 
different lines. These were based as I stated on a calculation 
of the total launchings from ‘the beginning to the middle of 
L961 less the total computed recoveries from the river. Why 
whea we have the actual figures of the possible extent of the 
loss suffered by flood, this method was adopted, I have not 
een able to understand, and that is why I consider, that the 
Suggestion of learned counsel for Government that it was done 
napokger: t» inflate the figure of loss, has an element ot proba- 
lity and cannot by any mzans be termed unfair. . 


ree bene. and on the basis of which relief was granted, was 
missional! computation arcived at in Document 45, The sub- 
Fivsel B yevezament in regard to this document is twofold. 
,irstly tne basis on which the figures of loss Were ascertained 





40 ts 42) which would give a correct Picture of the maximum 
loss -Szcondly, the figure of loss was deliberately inflated by an 
Interpolation, I agree with both thos> Submissions. When discus- 
ging the first alternative case of th> Governmen: that the firm 
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suffered no loss at all, I have pointed out how after the laun- 
ching at the end of April 1959, the next launching was at the 
end of June 1959, that the first consignment should have been 
.collected from the river before tne floods and it was the second 
launching of 15,002 cft. that could suffered loss by the flood. 
There was thus absolutely reliable evidence in the hands of 
forest officials to compute the amount of the loss and in the 
face of this evidence why they indulged in any other type of 
calculation is not explicable except on the ground that they 
desired to afford a larger relief to the lessee, 


27.107 Tocome back to document 45, this is a statement 
Prepared by the Range Officer for the purpose of submission to 
the higher authorities for the computation of flood loss setting out 
the total launchings by the lessee up to the 2lst May, 19€0 
and the total recoveries from these launchings. The difference 
was taken to represent loss by fleod. Learned counsel for the 
Government submitted that even assuming that if these figures 
alone were taken, the computation were correct, errors were 
deliberately committed to foul even this calculation. Deliberate mis- 
takes were committed at both ends, in the figures of total launch- 
ings as well as in those ot the total recoveries, the former being 
exaggerated and some figures of recoveries deliberately omitted 
1o be taken into account. Firstly, other documents clearly es- 
tablish that 11,460 cft. of timber had been recovered, but this 
volume has not been taken into account in the total of the 
timber recovered. It is worth pointing out that when working 
out the loss on the second sheet of Document 45 this 11,460 cft. 
is first deducred, but ultimately it has evidently been decided 
not to take any notice of this recovery. 


27.108 Besides, there wasan interpolation in this Docu- 
ment 45 which is dated 25th June, 1961 of a launching permitted un- 
der F.25 No.11 dated 5th June, 196] of 17.813 ctt. of timber made 
up of 9,990 cft. of deodar and 7,823 cft. of kail. That this is a clear 
interpolation is seen evenon a perusal of the docuraent for after 
these figures were put in (and these are written in a different ink) 
variations are made in the other figures to adjust them to this 
addition. It is obvious that a launching which took place after 
5th June, 1961 could never have any bearing upon the loss by 
flood on the 7th July, 1959. Further this addition to the Heures 
of the volume launched is not counter-balanced by the Hautes 
of the recoveries or of the timber at the launching abat a 
on the way to it which must have been the case. estged 
counsel also drew my attention to other documents ae : 
tablish that the entries of this launching in lune. ee 
later addition and had been inserted merely to. ed sane ce 

hold that the Government are completely justified 1 


| ee 
tt t 45. In the result, agaist a maximu 
feed Joes ee 15,002 cft., the lessees loss has been computed at 
53960 cft. 

27.109 But this finding ho 
lead to any result so far as the ( 


wever, does nct in my opinion 
harge against the respondent 
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fs concerned, -I say this for three reasons. In the first place 
the notification does not specifically age! to the rebate on 
account of loss by flood as due to abuse of poweron the Part 
of the respondent. A plausible argument was, however, advanced 
by learned counsel who reterred to the statement in the not. 
* fication about an undue remission of royalty of ‘over Rs. 6 lakhs"? 
and that this language might take in also the exaggerated loss 
on account of flood. I am not persuaded that this is the proper 
construction of the notification. 


27.110 But what makes this, however, worse for the Govern- 
ment is that even in the statement of the case there was 
nothing specifically said about the manner in which Rs. ] 
lakh and. odd for flood loss was attributable to the abuse of 
power on the part of the respondent. In fact the manner in 
which the flood loss was manipulated was not detailed in the 


statement of the case, and except that an incidental reference - 


was made to an unjustified rebate on account of loss by 
flood in summing up the charge against the respondent and in 
practically repeating the terms of the notification, there was 
nothing more. What I am pointing out is that the statement 
of the case did notset out the attack on the several documents 
and the manner in which they were, according to the Govern- 
ment manipulated, so that if the Statement of the case consti- 
tuted the pleading as has been understood, the respondent 
was not called On to answer the case of the Government in 
tegard to the relief on account of flood loss, and in fact the 
respondent ,a8 well as Ghulam Nabi have understood the 
Government's case that way. Beyond Stating that they had 
‘nothing to do with the manner in which the flood loss 
was computed they went into no further details, 


_ ,_,27111 And lastly, even in the affidavits which. have been 
filed in Support of the case as to manipulation of these figures and 
their inflation to justify the Jarge payment of over Rs. 1 lakh odd 
as compensarion, there is nothing to Suggest that -it was at 
the Instance of the respondent either directly or indirectly that 
these Manipulations jn documents were effected. 


ce aie In view of these circumstances I ho!d that no case 
Oo ‘lish: pr Power on the part of the respondent has been 
establis ed so far as the computation or Payment of the flood 
loss is concerned, though undoubtedly Ghulam Nabi has obtain- 
ed an improper and unjustifed financial advantage. 


What now remains for consideration are— 


(1) The financial advantages Sained by Ghulam Nabi as 


i, aie 
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a kent of the improper remission allowed to him: 
and; 


(2) the amount of financial advantage gained by Ghulam 
Wabi by reason of the abuse of power on the part 
of respondent. 


27.113 In regard to the first, it has to be considered in 
respect of two matters: (a) flood loss and (b) remission for 
excessive rot. As regards the flood loss, the utmost that could 
have been claimed was on the footing of the 15,002 cft. of timber 
covered by the F.25 permit sought by the firm on 10th May, 
1959 which alone could have been actually afloat on the relevant 
date and might have been lost. This is the volume cevered by 
Document 40 and on that basis 7,982 cft- of deodar and 7020 cft. 
of kail lost would be the volume that could possibly have been 
floated down the river in the first week of July 1959. Though 
Government dispute even the loss of this volume, I have held 
that Documents 40 to 43 were genuine and that this volume could 
possibly have been lost, though as I have had occasion to point 
out earlier, it was estimated that only about 75% of the stuff 
floated was lost. If the entirety of this consignment be taken 
as the volume lost by floods, on the basis of the Government 
order of 7th April, 1961 in relation to flood loss, the firm would 
have been entitled te a relief to the extent of about Rs. 23,000. 
‘The Forest officials, however, on foot of the calculation in Docu- 
ment 45 whose correctness I have discussed, computed the fleod 
loss. at nearly 54,000 cft and on that basis allowed a remission 
cof Rs 1,12,022— this being 50% of the value of the timber lost. 
I have also found that this excessive allowance is not shown to 


dent, but nevertheless it was an advantage gained by the firm to 
which it was in justice not entitled, so that on this head, there- 
fore, the firm obtained a pecuniary advantage of at least about 
Rs. 90,000 by way of excessive allowance for flood loss. 


27.114 Next as regards the claim for abnormal rot, 
I have given reasons for holding that there was nothing 
seriousy wrong with the Divisional Forest Officer's calculations. 
If 30% of rot had been determined and as in all other cases 
there had been an allowance of 10 to 15% of the rot as 
being normal—for it is only abnormal rot that has to be 
compensated—because it assume d that allowance 1s made by 
lessees for normal rot when they compute the amount tor 
which they submit their tenders. A deduction of 15% would 
be proper in the case of this compartment seeing that 
in the total markings over 20% was unfit in kail. That would 
leave 15 to 20% as the percentage of abnormal rot. Even taking 
the higher figure of 20%, the reduction in royalty would be about 
Rs. 80,000, seeing that of royalty of Rs. 12,51,000 about Rs. 8 
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‘lakhs was attributable to deodar and about: Rs.4 lakhs to kai 
The Divisional Forest Officer’s recommendation evidently put 
-the figure of the remission for abnorma] Tot at between 
Rs.1,20,00) and Rs. 1,40,000 based on allowing the entire 30% 
or 35 %of the kail volume as rot. He had addedto this the flood 
loss and had arrived at the figure of Rs. 2 1/2 lakhs to 
Rs, 3 1/2 lakhs after taking into account-also the high and erratic 
Bids I believe I am right in saying that the loss attributable 
‘to the excessive rot was computed by the Divisional Forest. 
Officer and the Conservator at between Rs. 1.25 to Rs. 1.50 
lakhs. As the firm have been finally allowed Rs. 6 1/2 lakhs, 
I consider that the excessive allowance made to them would 
amount: to about Rs.5 lakhs. 


27-115 In saying this I must not be taken to have ignored 
the findings of the Commission. No doubt Ihave not accep: 
ted the case of the Government that the members of the 
Commission were individually influenced by the respondent to 
exaggerate the. loss, but I have pointed out enough to. show 
that they too had been at Pains to find some method for 
showing an increased rot Percentage. As the respondent him- 
Self has rightly pointed out, the inclusion by them of the fi- 
gures of unsound timber at various depots was really not fair 
to the Government because admittedly there was a sizeable 
number of trees that had been marked unfit and they had 
been felled and converted and that stuff was among that which 
had found its way to the launching shats and the depots. — 


been made was by examination of the individual stumps of the 
2081 marked trees, This they did hot undertake. 


On the other hand the random sampling that they did. was 
unsatisfactory because of the method of selection of the sample 
trees for examination in which even a tree (No.1460) which 
had been marked as “unfit” was included. In reaching 40% 
by the first method when they made a check of the unsound 
timber. they deliberately avoided Specifying the species to which 
this unsound stuff belonged, This has Particularly to be com 
mented on, as the Divisional Forest Ofticer and the Conser- 
vator who had earlier examined the compartment found that 
the rot was mostly in kai] and not in deodar, and both. of 
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them were members of this Forest Commission, Even if, 

however, 4% be taken as their estimate, it could apply only | 
to kail and if allowance were made tor the normal rot in 

that species, we would get the same figure as 30% which 

was the figure at which they had previously estimated the rot. 

This, therefore, confirms me in my view that the firm has 

unjustly benefited to the extent of about Rs.5 lakhs in the 

matter of relief for excessive Trot. 


27.116 But the whole of this is not te be attributed 
to abuse of power on the part of the respondent because 
I have held that he came into the picture only at the stage 
of the report by the Chief Ccnservator. The relief recommended 
by the Chief Conservator had jumped up from Xs.4,32,000 to Rs. 
5,68,000 and the lessees had been finally granted relief to the extent 
of Rs.6 50 lakhs. But this became possible because of the deliberate- 
iy wrong statement by Mr. Firdous that the Commission had esti- 
mated the rot at 58%. It was the support which this error gave that 
led Mr. Nag to recommend to the Finance Department that 
the lessees should be allowed Rs. 6 lakhs, i.e. after deducting 
10% for normal rot and the Finance Department itself recommend- 
ing Rs 5.80 lakhs on the basis of 80% of 58%, i. ¢. 46.40%. Later 
Mr. Nag raised it to Rs. 7.25 lakhs which was possibly on the 
basis again of allowing for 58% in full and for the final figure 
of Rs.6.50 lakhs fixed by Mr. Mahajan, the basis for which is 
not known except that it is slightly less than Rs. 7,25,000 and . 
is possibly a compromise between Rs. 5,80,0C0 and Rs. 7,25,C00. 
So it is that 58% that was introduced by the Chiet Conserva- 
tor that is ultimately responsible for the final figure of Rs. 6.50 
lakhs of the remission granted to the firm. If that had not 
been there, the firm would have obtained a remission of 80% 
of 40%, i e- 32% which would ccme to about Rs. 4 lakhs. So, 
the amount of excessive relief attributable to the respondent's 
abuse cf power by his instructions to the Chief Conservator 
is roughly about Rs, 24 lakhs, In other words, if the Chief 
‘Conservator had stated correctly the Conmission’s estimate of 
rot percentege as 40%, the amount of relief which the lessee 
would have obtained would have been Rs.4lakhs, being 92% 
-of Rs. 12,531,000. Therefore, tle financial advantage by the firm 
‘by the abuse of power on the part of rhe respondent 1 compute 


roughly art Rs, 24 lakhs. 
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: 1. It will be recollected that among the leases Put Up for 
ation i October-November, 1958 (Document 2 in Allegation 29 
Were two other leases, both of two year duration, one of 9-Rajwar in 
Langet Division and the other of Compartment. 53b and 54a & b in 
South Lolab. The highest tender in respect of both of these leases was 
by Messrs Ghulam Nabi Haji Noor-ud-Din of which firm besides Ghulam 
Nabi, two of his sons and his daughter-in-law were among the partners, 
It is the case of the Government that.in respect of these two leases as 
Well, an unjust and excessive remission of royalty was obtained by the 
firm and that this was achieved by the abuse and exploitation of the 
official position of the respondent. The total amount of benefit which 
according to the notification accrued to the firm in respect. of these two 
leases is about Rs. 13 lakhs. The charge in respect. of this Instance of 
abuse of power is contained in Allegation 31 which as notified reads as 
follows :— ° 


“By thu abuse and exploitation of the official position of Bakshi 

Ghulam Mohammad undue pecuniary advantage, to the tune 
of about thirteen lakhs of rupees, ac.rued to Messrs Ghulam 
Nabi Noor Din, Forest Lessees— a firm in which Haji Ghulam 
Nabi his brother, had a share. This was achicved through the 
Forest Department gtaoting excessive and undue remission of 
Royalty in respect of the leasing of Compartment Nos. 9 
Rajwar, Langet Forcst Divisicn and 53-B, 34-A and 54-B, 
South Lolab, Kamrai_ Forest Division.” 


Ree a a It will be convenient to deal with the case in respect of 
the riettion a Peparately though the firm Involved is the same and 
fica a Ww ich according to the Government were adopted to secure 
erate a he were nearly identical. TI shall first take up for consi- 
Sige ee : eae a fespect of compartment 9-Rajwar in Lan get Division. 
pmesa Bo ee nambal whose facts I have considered in relation to 
and obtained, © Stound upon which Temission of royalty was sought 
ned. was abnormal Tot, Here as there, the matter having come 


his case was accepted by 
3 pa ; ere contained in the same 

Page note to Government. As a result of the overnment’s accep- 
Xamination by the Finance De- 
,000 was determined as the reduction 


fi » vesides, the firm 1 anted 
eee Re hone Asatiot Rs, 1,26,418 and it is the fate ot the Gove 
flated to arrive at te we ped ADs tiong 180, Manipulated and in- 
to consider, are— 7 * Ne questions, therefore, which T have 
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(2) Whether Government have established that the lessee did 
not suffer loss by floou so as to justify the remission of 
royalty to the extent of Rs. 1,26,418 which was allowed 
to him ; and 


(3) Whether these improper remissions were made as a result 
of any direction, intervention or any other form of abuse 
of his official position by the respondent. 


28.3. -I shall now proceed to consider the documents upon which 
the Government have rested their case and in doing so adopt the same 
method as I did in regard to Allegation 29, namcly, to comment on 
each document as I proceed. 


28.4. The marking list which was a part of the tender notice of 
this compartment 9-Rajwar is Document 2. I might have to refer to 
some portions of this list later, but shall pass this over for the present 
except to state that the total number of trees in the compartment was 
3,644; of them 2957 trees were marked “green fit” made up of 2547 
deodar and 410 kail trees. The total volume of the timber of these 
green fit trees was approximately 44 lakhs cft. As I said earlier, the firm 
of Messrs. Ghulam Nabi Haji Noor-ud-Din was the highest tenderer 
and the amount for which the lease was bid was Rs. 22,61,000 This 
was among the leases recommended for acceptance to the Government 
by the Conservator of Forests endorsed in his turn by the Chief Con- 
servator. It was placed before the Government at the same time as 
the lease of 27-Budnambal and was sanctioned on 14th November, 
1958 (Document 7). In pursuance of the sanction an agreement of 
lease was entered into between the Government and the firm in the usual 
form (Docunieat 8), though it was executed only on 11th November, 
1959, that is nearly one year after the Government order. but nothing 
turns on this Gelay. 3 


28.5, Almost immediately after the tender was accepted the firm 
addressed an undated communication to the Forest Ministe! Wace 
ment 30 diaiisea on 31s. December, 1958) signed by Mr. Ghulam Nabi 


on behalf of the firm. After pointing out that the firm had made the 


highest tender, the letter stated — re sa | 


“To our great dismay we find on working the said coupe that 


about 30% trees marked as fit turn out to be rotten and urfit. -; 
wt 


This was the extent of rot among deodar trees. In kail the rot was said 
to be 40%. They would up by praying that justice may be sear 
them. This letter was on reccipt immediately seat to the Consenvator 
of Forests, Kashmir Circle Mr. Firdous for disposal. Theie ee 
comment made by learned counsel for the Government that the xe 
presentation from the lessce should normally have been sent i a 
Chief Conservator of Forests who was then Mr. Khajuria but Une Ae 
was bypassed onthis occasion and that his subordinate Mr. Firdous was 
contacted directly with a view to have a favourable report sent up. 
I feel unable to draw this inference because we are still in 1958 and tt 
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: is evidence of Mr. Firdous having tax 
; ich later that there is evi , { 8 taken 
a hae the relief allowable to Ghulam Nabj. 


: rece f Document 10 the Conse, 

28.6. Immediately on receipt o vn Conser. 

vator cated it by name and marked ‘confidential’ to the Divisional} 
By a e, 


Forest Officer, Langet 


“for favour of personal inspection of the trees which are stated 
Mees BLE on fellings have turned out either unsound or 
“unfit”, (vide Document 11 dated 3rd January, 1959), 


The Divisional Forest Officer thereupon directed the firm to send him 
a list of the trees which in their representation they haa stated had been 
“marked fit” but which “on felling turned out to be unsound or unfit 
(Document 12). Having made such a categorica! statement ia Docu- 
ment 10 about trees marked fit turning out to be unfit on felling and even 
estimating the peicentage of such trees at 30% in the case of eats and 
40% in the case of kail, one would have expected the lessee to have with 
him a list of these trees which could be Inspected by the Forest officials, 
However, on receipt of Document 12 the firm wrote a long reply, por- 
lions of which have to be extracted, since Gevernmeut have placed 
considerable reliance on the contents, as fursishing proof of the unreality 
of the claim ana the untruthfulness of the assertion contained in it, Tn 
the letter to the firm the Divisional Forest Officer had said —- 


“Please ask your authorised agent to accompany me on we 
inspection to show to me the said trees. Same dita may be 
comminicated 2 : 


DS Dar iC Seay 


In their reply the lessee frm stated -- 


“With a view to inspect On the spot the anfit trees, you had 
been pleased to Girect........ that such trees should be kept 
in tact Pending inspection on the site pursuant to which all 
Stock... has been placed jin fact........ You are very 
Well aware that Our work cannot proceed without labour 
and the labour is bound to deliver at the lorry stands bythe 
ist of the month of Chet 2015 all the stock of their sections. . i 
Being aware of the forest working, you cai realise that our wor 

OF felling, coaversinn and Jaunchine 1s usually undertaken dur- 
18 the snowy season... we had so {ar detaiiied the 
Rosie The labour ‘arnot wait for any further time 
Bee hey have sill now been and will be detained and we 


will be grateful: tO receive your orders in the matter to enable 
us to act accordingly,” 


I agree with the learned counsel for the 
delightfully, I was about to say design 
ate as to when the inspection was desir 
Say that any authorised representative would 
did not give any data as to “the fit trees which on felling were foun 
Unfit”—matters on which information was Sought in Document !2. 
It was also not clear whether they desirea to have an inspection of 


accompany the officer; 
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whether they were stating that it was not possible to have an ins ection 
then. On this letter the Divisional Forest Officer’s office ation: With- 
out putting 11 up to him— E > 


“The forest may have to be inspected before clearance of snow” 
‘and the endorsement of the Divisional Forest Officer himself was— 


“It is impossible to inspect the coupe at present. It will be 
entirely in lessee’s interest if he can preserve the unfit trees 
for my inspection which can in no case be undertaken earlicy 
than the 3rd week of March” ~ 


and it is dated 10th February, 1959. In accordance with this noting a 
reply (Document 13) was addressed to the firm stating that the forest 
being under deep snow inspection was not possible immediately and 
this might have to wait till the last fortnight of March, 1959 and that 
it was in the lessee’s interest if such trees as were ‘rotten were kept in 
tact till then. This letter was received by the firm on 2lst February, 
1959, but it did not acknowledge it and took no action in pursuance of 
it. Meanwhile the fellings of the trees in the forest continued and 
quite an amount of timber was being gathered. This will be evident 
from letter addressed by the firm on 21st May, 1959 to the Conservator 
of Forests (vide Fite C-VII 120— CF. North 9 Rajwar page 78) in which 
they sought_permission to bring 2 lakhs cft. of deodar and kail from 
Doabgah to Shciteng Saw Mill stated to have been extracted from com- 
partment 9-Rajwar and 53 ete. South Lolab. From the endorsement 
on this letter by the Conservator it would appear that of the 2 lakhs 
cft. 14 lakhs cft. were from 9-Rajwar and 50,000 cft. from the other 
compartments. The permission sought was granted. I am citing this 
merely as illustrating the fact, that though working was proceeding 
vigorously in the forest covered by this lease, no attention was paid 
to have the extent of the rot which was said to be present in the compart- 
ment in the letter (Document 10) being verified by the officers. In 
this connection it might be recalled that by his reply (Document 13) the 
Divisional Forest Officer had stated that he could inspect at the end of 
March, 1959 ,but no attempt was made to take advantage of this offer. 


28.7. Pausing here, I must advert to a letter addressed by the 
firm on 12th August, 1959 (page 88 of the same file). In this they made 
a request for alternative arrangements for the transport of their timber, 
the usual waterway prescribed having become unusable owing to the 
floods in July, 1959. 1 am referring to this letter for the purpose. of 
“stressing that there is here no repetition of their claim on account of rap 
loss or any request to the authorities to inspect the same to verify their 
claim. The letter states— 


“As is well known,......the said lease has been purchased 
by us at higher rates than the other leases in the same area 
Pea is The recent floods have added to our difficulties. 


I might add that the request made here was granted but this was to be 
temporary up to the end of October, 1959. 
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28.8. In September, 1959 the question was raised as to the 


a8 f f.timber on pa 

f the royalty rates for the release o PayMent of 
ec aiee timber could be taken out of the forest. The firm Protesteq 
against the figure worked out (vide 63R dated 22nd September, 1959 


-Rajwar Division File Part I) and the Divisional Forest Office; 
Bee ecnited te check the figures which were recorded by the Range 
Officer. A random check was made of two kail and two deodar trees 
and he recorded the actual outturn from fit timber was 127% in the 
case of deodar and 117 % in the case of kail. Some trees marked unfit 
were also examined and the Divisional Forest Officer recorded that “in 
60% of the trees marked unfit 50% of the stuff is turning out fit” anq 
on the basis of these outturn figures he fixed the figure of the royalty 
payable. The Range Officer had fixed the royalty on the basis of an 
average outturn for deodar at 120% and for kail at 110% (vide Page 
161 of the file, ibd, letter of the Divisional Foyest Officer to the Con. 
servator of Forests Kashmir dated 19th October, 1959). When the 
royalty rate so arrived at was communicated to the firm on 12th Jan- 
uary, 1960 (vide page 119 of C.F. North’s File C.VITI/i20), they replied by 
a letter dated 13th January, 1960 (page 120 of the file) requesting that 
the amount was in excess of what the lessees had calculated and that 
it might be reconsidered. It was reconsidered and it was slightly re- 
duced though no change was made in respect of the outturn onthe 
basis of which this was fixea. It was again revised though on the basis 
of the same percentage of Outturn but allowing for some margin be- 
cause of a further request by the lessee (vide page 187 of the file, letter 
dated 2&th May, 1960). 


: I have set out this narrative of the work that was pro- 
ceeding and the correspondence that was had from Mauch, 1959 on- 
wards for the purpose of emphasizing that though felling on a fairly 
large scale was Proceeding the felled trees were being converted and the 
rege both in round as Well as in sawn form Were being exported and mar- 
ees ie joa iaiat about rot contained in Document 10 dated 3)st 

ecember, 1958 ending with the correspondence at the end of February, 
ape Febr et i ae cven so much as adverted to. The first time 
mal rot was nt anaes i at We have any refereice to the subject of abnor- 
again to the Minter eon Oy the lessee datea I4th July, {960 addressea 
file, but a co apices Mm charg. of Forests, The original is not in the 
tary (Fores i, FF veh was enclosea to a letter by the Deputy Secre- 
an inquiry and se ae lef Conservator directing the Jatter to conduct 
It repeats the ean ii a POKt has been filed as part of Document 1/4. 
= made earlier that a large number of trees marked 


Without making any Telerenc 
With Dy 2 2 
Pebriany (ee (DE ending With the letter to the lessee dated 2st 
Gor anhare Conan 13 , it asserts that the Divisional Forest 
am. were fully satisfied. The commen aly een peepee. of the ii 
Government that the statem aoa a aitel fot § i 
in view of the complete absence of any renee PP re ey Ae i 
apprisal of the rot excepe by Document 10 to Which < 4 a eo exis n- 
dence which then ensued | have already referred ete Paling Oi 
; } 
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satisfaction abeut its existence. The application winds up by requesting 
that this was a case where on the analogy of other cases, a genuine @laitn 
on the basis of abnormal rot might meet with sympathetic consideration, 
One sentence, howeve., I feel ought to extract to show the degree of 
elasticity in regard to the staiement of facts contained in this applica- 
tion. This sentence reads—— : 

: “Many requests made in time to the Divisional Forest Officer 
having not been settled as yet, the matter stands for priority 
for its final settlement before it is more late.” 3 
In view cf what I have said earlie 


r, it is hardly necessary to comment 
on the falsity of this statement. 


28.10. Immediately the petition was received it was forwarded, 
as stated earlier, to the Chief Conservator of Forests for inquiry and 
report. This was apparently not immediately attended to by the 
Chief Conservator, for we have reminders requiring that officer to send 
up the reply carly as this was already overdue (vide Document 15). The 
Chief Conservator took action on the reminder and the orders he passed 
trickled down in the official hierarchy and finally we have a list of 211. 
stumps prepared by the lessee as those which might be inspected by the 
territorial officers. It was stated that this list covered the trees felled up 
to 28th April, 1960 and by this date the lessee had felled 2300 trees. This 
list (Document 16) was handed over to the Range Officer.. The ‘list: 
shows that though the volume of deodar trees marked fit was over eight 
times that of kail, there were only 160 unsound deodar in the list out of 
210, showing that if anything unsoundness might be in kail and not 
in decdar. 


28.11. Meanwhile on the direction by the Chief Conservator 
the Conservator had asked the Divisional Forest Officer to make an 
inquiry who in his turn directed inspection by the Range Officer. The 
Range Officer submitted his report to-the Divisional Forest Officer on 
7th October, 1960 (Document 17). Along with this report he forwarded 
the list (Document 16) furnished by the lessee... He himself. examined 
100 trees which ‘he selected and of them it is found that 15 were in the 
list furnished by the lessee. On the basis of this sample checking and 
his examination of the’ stumps of the felled trees he estimated: the rot 
at 15%. It has, however, to be noticed that among the 100 trees which 
he examined presumably as trees marked “fit”? but which oa felling 
turned out to be affected by rot, as many as 18 were those marked as 
“unfit”? and one was a dry tree marked “‘unfit’’. at 


28.12, The Divisional Forest Officer on receiving this HeBuEt 
from the Range Officer, forwarded it along with a separate pepe’ Oy 
himself (Document 18), In this he stated that it was Buys ae 
Possible to check each and every stump. (It will be ee ae t “by 
Were as-many as 2300 trees which had been felled so the eee a 
then). He had examined a cross section of the aise aa Ba 
stumps in representative areas and found the prevalence n) Aaa ree 
of rot. The maia basis upon which he proceeded was ate F211 aoa 
which had been felled so far the lessees had submitted a - or. : tees 
(the number was really 210 because one tree is found a He WE ee 
and on the basis of this he found that the rot percentage among the 
trees marked fit was 12 to 15%: 
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‘5 report was submitted to the Conservator on 12th 
Osis ised. Tae Chict Conservator considered this report and it might 
be mentioned that in the case of the other lease 53, 54-South Lolab also 
there was a similar claim by the lessee and similar examination at this 
time and the Conservator dealt with both these reports from the Divi- 
sional Forest Officer in the same letter (Document 19). The Conser- 
vator while forwarding the report of the Divisional | Forest Officer 
agreed with him and the Range Officer that ‘“‘there is some 
rot in the compartment but that the actual amount of rot cannot 
be worked out due to the fact that most of the timber had 
been felled and removed.” This was because even though the stumps 
might disclose some degree of rot, it might not in several cases extend 
to the entire tree so that quite a length of the tree would be sound and, 
therefore, without an examination of the logs it would not be possible 
to have an accurate estimate of the exact loss caused to the lessee by the 
presence of rot. He, therefore, said— 


“Tt does not seem possible to work out the exact position of 
rot:.....at this late stage, but the fact that there has been 
some rot cannot be denied. The rot (in respect of this Langet 
lease) has been worked to 12% approximately” 


adding that besides the rot the Jessee had suffered flood loss to the extent 
of 61,000 odd cft. On receipt of this report the Chief Conservator of 
Forests Mr. Firdous wrote to the Deputy Secretary to the Government 
as a reply to his note dated 20th July, 1960 (Document !4) calling for 
information. He stated that usually no serious notice was taken of rot 
where its extent was 10 to 15%. Besides, he pointed out that as the 
lessees had practically removed all their outturn it was not possible to 
ascertain the overall position to arrive at a correct idea of the rot percen- 
tage adding that these lessees(Ghulam Nabi) secured leases at exces- 
sively high prices and they made claims for losses when the price of 
timber came down in the market. He, however, promised a detailed 
report on hearing from the Conservator. 


_, 2814. Subsequent to this date it would be recollected, the 
Chief Conservator appointed a Commission of three Forest Officers 
(The Conservator of Forests of the Circle, the timber Utilisation 
Officer of the Circle and the Divisional Forest Officer of the Division), 
eels the principles upon which compensation should be afforded for 
asin Tot together with an investigation to the actual percentage of 
ioe € compartments which were subject of leases referred to them. 

e cases of 18 Jeases were referred to the Commission and these two 
concerned in this allegation were among them. 


28.15. Pausing here, I should make a brief reference to a point 
sought to be meee by the learned counsel for the Geen at ae cenards 
te Bee meson pig commission, It was his submission oe 

rests, after expressi ini & 

rot percentage was too low to be taken ice of a eee cone 
this lease for being referred to the Commission’ in order to help the 
lessees, the suggestion being that this was done at the instance of the 
respondent. This was sought to be supported or reinforced by a refe- 
rence t.) certain other cases where claims for rot were under consideration 
by him but which were n otreferred to the Commission. I have examinyd 





‘ 


7% 
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- the facts in relation to these references and this has revealed that in all 
the other cases to which learned counsel for Government adverted as 
comparable cases where the matter was not referred to the Commission 
the matter had not become ripe for reference to the Commission It 
would be recollected that the Commission was set up in May, 1961 and 
they submitted their report in August, 1961. The other cases to which 
learned counsel for Government referred, were still in the stage of cor- 
respondence and examination by the subordinate officials of the Forest 
Department till long after August, 1961. I do not, therefore, consider 
that there is any basis for the suggestion that the leases in which Ghulam 
Nabi was interested were specially selected by the Chief Conservator 
at the instance of the respondent for reference to the Commission. 


28.16 After they entered on their duties the Commission in or- 
der to arrive at its estimate of the rot percentage called for information 
from the Range Officer to submit detailed statements regarding the stock 
position, classified according to the species, as well as differentiating 
between the sound and the unsound. The report about the stock posi- 
tion which was prepared by the Forestor in Document 24 dated 9th 
July, 1961 shows that out of a total of 3308 deodar green trees marked 
fit including those markca as supplementary, 3293 trees had been felled 
leaving only 15 trees still standing. The total fit green kail trees in the 
compartment leased were 754 including again 80 marked as supple- 
mentary and all of these 754 had been cut. Out of the deodar trees 40 
trees which had been felled had not been converted and the number of 
kail trees felled but still remaining for conversion was 10. The total 
number of deodar logs in the forest was 4360. Out of them 3760 logs 
of approximately 67,680 cft. were found to be sound while onty 600 
logs of approximately 10,800 cft. in volume were unsound. Besides 
there were 700 deodar poles of approximately 3500 eft. all sound. As 
regards kail, the total number of kail logs in the forest was 600 ; of them 
400 were found to be sound and 200 unsound, their volumes being 
7200 cft. and 3600 cft. approximately. In kail there were besides as many 
as 120 poles of an approximate volume of 600. cft. all sound. This 
would have yielded a rot in deodar of about id % and in kail about 
50% which would roughly be equal to the percentage of rot in the mark- 
ing, Le. 11% and 50%, thus showing that there was no abnormal rot. 
There must have been some rot in the trees marked. unfit, but this was 
made up or nearly made up by the slight increase in the outturn per- 
centage. The stock at the launching ghat was nil. 


28,17. These figures were accepted by the Range Officer as seen 
from Document 25 which is the copy of the statement in the office of the 
Range Officer_ which he forwarded to the Divisional Forest Officer. 
In this report (Document 25), however, he added the launching figures. 
These totalled 4,27,332 cft. which was the total of the volume of 15,199 
deodar logs and of 4716 kail logs besides 790 poles of both the species: 


28.18. Subsequently, however, in the original of which Document 
25 is the office copy, radical alterations and interpolations were made 
in the figures (Document 26). While the total number of “trees feiled” 
“trees standing’, “trees converted”, “trees felled but not converted”, 
was left untouched, the figures in the column relating to the classification 
of the deodar logs and their cubical yolume into sound and unsound 
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have already pointed out that in Document 25 Which 
ie eae figures fund in Document 24—the Forester’s report—. 
beeen deodar logs were stated to be 3760 of approximately 67,680 
cable feet-and the unscund logs as 600 or 10,800 cft. The total of these 
ieee viz. 4360 was retainca in Document 26 but a chang. was made 
in the figures of the sound and unsound logs and their volume, _ The 
figure of 3760 sound logs was corrected to 1808 and the figures of 600 
denoting the number of unsound logs was corrected into 2552 and the 
volumes of the sound and unsound which were originally 67,680 cft. 
and 10,800 cft. respectively was altered into 29,980 cft. and 48,500 cft. 
Curiously, however, a noting in ink in the right hand top corner of 
Document 26, which worked out the percentage of rot in deodar and 
kail on the basis of the figures the document originally contained— 
D (for deodar) 15% and K (for kail), 50% which would be only on the 
basis of the original figures, was left untouched. These interpolations 
were made by over-writing or by striking out the figures and putting 
in fresh figures. Document 26 was a carbon copy of Document 25 
as the latter originally stood and these corrections are in blue ink. A 
clean copy embodying the corrections carried out in Document 26 was 
prepared and was forwarded to the Divisional Forest Officer bearing the 
signature both of the Forester as well as that of the Range Officer. This 
is Document 27. It is stated in the affidavits that the corrected copy of 
Document 26 was returned to the Range Officer who was directed to . 
produce a statement which did not bear any of these corrections, which 


is borne out by a comparison of Documents 26 and 27, 


. 28.19. It was on the basis of the figures contained in this tam- 
pered Document 27 that the final estimate of the rot percentage in the 
ease of this compartment was determined by the Commission. Now 
it is the case of the Government that this fraudulent alteration was made 
in order to inflate the percentage of rot by the Range Officer at the ins- 
tance and to the dictation of the Divisional Forest Officer and they 
telied upon the affidavit of the Range Officer in support of their submis- ? 
sion.. On principle I am not accepting this statement in the affidavit 
of the Range Officer, It is, however, clear from the Documents 24, 25 
and 26—the latter as it originally stood and as it was finally corrected— 
flate the figures of the un- 
sound logs and that there could be no doubt that this has been done 
he benefit of a higher percentage of rot. 


28.20. The Commission of Forest officials inspected the com- 
partment towards the end of June and they submitted their report on 
19th: August; 1961. The report is Document 28 and they found that 
there was nothing wrong in the markings but that the rot which they 
said was present both in decdar as well as in kail was due to poor drainage. 
As regards the percentage of rot they rejected the previous report of the 

Divisional Forest Officer (Document 18) and of the Conservator in 
Document -19 Where the rot Petcentage was determined as between 
12% to 157% as having been based on “prefunctory random checking” 
In saying this they did not take into account the circumstance that out 
of a total of 2300 trees which had been felled the lessee was able to list 
only 210 trees as being found “unfit” though originally marked “fit”. 
In this connection I cannot but refer to the fact that though Ghulam 
Nabi when he submitted a list of 63 unsound trees in compartment 27— 
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Budnambal in Document .20 dated 16th February, 1961 in Allegation 
29, had stated expressly that these were not the entire number of trees 
which were found to be unfit but that a further list would be furnished 
later though utimately he forwarded no such list, yet in the case of this 
lease he did not even make any such reservation which was indicative of 
the list being exhaustive so far as his knowledge went. 


28.21 After thus rejecting the carlier estimate as based upon 
incomplete and therefore misleading data, the Commission proceeded 
to make their own calculations and it is necessary to refer to these be- 
cause a considerable part of the case of the Government rests upon 
the contention that the methods adopted for calculating the percentage 
as well as the figures taken into account were deliberately chosen to in- 
flate this percentage. They started by discarding the evidence afforded 
by Document 16, which was the list of 210 unsound trees ‘furnished by 
the lessees out of atotal cutting at that date of 2300 trees.Next they took 
into account the present converted stocks in the forests and determined 
the percentage of rot in the outturn. It was not suggested that this 
method was in theory wrong but what was at fault here was their adop- 
tion. of incorrect figures. The total converted volume of timber was 
correctly stated as 92,700 cft. which is the figure disclosed by Docu- 
ments 24 to 27. They then proceeded to state— 


“Out cf this 52,100 cft. have been checked and found unfit. 
This works out to 56% of rot onthe whole.” 


This figure was arrived at on the basis of Document 27 specially pre- 
pared for their use which showed that 48,500 cft. cf deodar instead of 
the original 10,800 cft. was unsound. Whereas on the basis of the 
original figures (vide Document 24) deodar showed only about 15% 
rot and kail about 50% averaging, if they had to be averaged 32%, 
they on the basis of the interpolation in Document 27 arrived at 56% 
of rot ou the whole. 


28.22. The second method which they adopted was based upon 
the launching figures. These figures were also taken from Document 
27. These figures had not been altered in Document 27 from what 
they were in Document 25 and hence may be taken as correct. The 
total stock launched was 4,27,332 cft. out of which as much as 3,31,744 
cubic feet were deodar logs and poles while the rest were kail. Out of 
this they found the unsound stuff at Doabgah, the depot and the saw 
mills at 1,09,478 cft. They, however, made no attempt to classify the 
unsound stuff according to the species though they had the materials 
before them. As if they were allowing a margin for any error in favour 
of the lessee they added in parenthesis that “a goed substantial volume 
has been sold out which has not been taken into consideration”, i.e. 
that what was sold was rotten and yet this was not taken into account. 
If they had proceeded on the basis of these figures it woula have arhed 
24% as unsound stuff though their failure to differentiate between ie 
{wo species—deodar and kail—in computing the total volume of the 
unsound stuff must necessarily lead to an imcorrect caiculation of the 
relief to be afforded. But as in the case of the 27-Budnambal (with 
which Allegation 29 is concerned) they deducted from the total a 
launching 46,500 cft. as flood loss and worked out the percentage as 29, 
So much for the second method adopted by them. 
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28.23. The third method was of random checking and in this 
connection they examined 71 trees but unfortunately they have not given 
as they did when examining 27-Budnambal, the serial number of the 
trees and the nature of the rot so that one might have an idea of the trees 
selected, so that we do not even know if all the trees examined by them 
were of the trees marked “fit”. They have annexed a note in which 
they have classified the stumps examined by them into three categories 
partly rotten, wholly rotten and fit. They say they had examined on the 
whole 56 deodar trees and they found that 22 were partly rotten, 17 

Out of the 15 kail trees examined 


were wholly rotten and 17 were fit. 
by them 3 were found partially rotten, 8 wholly rotten and 4 fit. On the 
basis of this sample checking they arrived at 59% as the rot present in 


deodar and 69% in kail and averaged to 64% on the whole. In con- 
sidering that 64% of the whole was effected by rot they excluded from 
consideration the circumstance that as against over 4 lakhs ctt. of deodar 
there were only 45,000 odd cft. of kail in the total volume of the trees 
marked fit and that deodar was at least twice as valuable as kail. The 
pext step was to strike an average of these three figures—56,29 and 64-- 
to reach the figure of 50 7: Then they deducted in the first instance 15% 
of unfit stuff marked in the markings, but in, however, arriving at this 
percentage they really took the usual average and not the figures of 
unsoundness disclosed by the markings for the marking list (Docu- 
ment 2) disclosed that as against a total 3,79,042 cft. of green standing 
deodar marked fit, the unsound etc. stuff of this species is 43,010 cft 
yielding about 10% rot while as against green fit standing kail 1 : f 
48,079 cft., those marked unfit etc. had a total volum é f ab te 36,665 
cubic feet. which would yield in the case of kail ov “43% ad ‘if hese 
have to be averaged on the basis adopted by th Fo ait fheials h fer 
stuff marked would average about 28 % But eae: h Fake eed 
15% but then went on to add back a portion ae Comer ee Said 
it wa Han th 10.0 
ae es ones osdeducesDesaUseetting LES still in the forest 10,000 
Shanice ane, ea r stan ug which might be taken 
trees marked unfit and arrived at sparen sMevealavied nly.19 7% fox 
28.24. Lastly, they refer d Pe ee or Ts 
fred bcen uben erie aia ieee tet of fit trees which they 
out to be unsound. It looks as if o ee eee ees a 
which the firm had submitted : tlie Oe ian 
Jist is not to be found in the files ie ee aanew. list, and tise SecO 
staff checked this list and Petal ti eae ie eta tet the temions 
average of 37% and 42% was th at the rot percentage was 42 %. The 
40% was taken. They added on sini at and. thos final, Bgure oo 
firm must have contained a good owever, that the volume sold by the 
taken into account, thereby su pronettion ef cof end this,had not oo? 
for any error in their mitten shat they hed left enough. mate 
in his representation which led to all Pausing here, I should add tha 
10 dated 31st December, 1958) the lessee bes Pee eee 50% ol 
deodar avd 40% Of Mad the ap ee Ontmes only that 3076 0 
made an understatement. This y ae eaeuc- iets not likely to me 
his list (Document 16). as completely ignored along with 
28.25. Though somewhat o i i i 
to exemine before proceeding farther, Sn oe pavoule be conven 
pondent in his defence, as it is pertinent the points raised by the res" 
2) to the subject of the correctness 
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of the percentage _ of rot estimated by the Commission of Officers. 
In the coufse of his reply the respondent submits here as in Allegation 29 
that the method of random sampling was the only proper method {or 
arriving at the rot percentage, and that properly speaking the Commission 
should have estimated the rot at 64% less the deduction of 13%, i. e. 
50% and that they erred in reducing the perceitage. I cannot “agree. 
No method could be as satisfactory as an examination of all the stumps, 
coupled with a checking of the outturn figures. I agree that this might 
not always be possible or convenient. The next best would be an exami- 
nation of the logs at various points and make the deduction necessary to 
allow for the outturn from trees marked unfit being included in the 
examined stuff. It is only where these methods are not possible, that 
I can conceive of the random sample checking method having to be 
utilised. Even when the method is used, to say that it is reliable is 
really a half truth, for it depends upon the number of the trees taken 
as samples, how the samples are selected, and lastly, certain other 
factors which have also to be taken into account. For instance, if one 
takes just one or two stumps and they are found to be either fit or unfit, 
or one fit and the other unfit, it would mean either a 100% fit or unfit or 
a 50% unfit, all the three of which would be wholly misleading. Again, 
if the samples are chosen in just those areas of the forest where rot is 
prevalent or even more prevalent than in others, the percentage derived 
would not yield a correct picture of the entire compartment. The 
samples, therefore, would have to be taken from different areas represen- 
tative of different soils or climatic conditions. And lastly, there is 
another factor, namely, that the rot which might be found in the stump 
might have started from below so that the upper portion of the tree might . 
be normal and yield good timber. Conversely also, the rot might have 
started from the top and might not have percolated to the stump. These 
last are factors which have to be taken into account to moderate the es- 
timates reached on the basis of stump checking even if the same were 
properly chosen and respresentative. What I have been at pains to 
point out is that in the method of random sampling on which the res- 
pondent so much relies advertence has to be made to several factors 
which are calculated to distort the figures. There can be no doubt 
either that if a check were made of all the stumps like in Document 39 
later we would have got a picture nearer the proper one than if they 
are based upon a random sampling, because the larger the number of 
samples taken, the chances of the error being eliminated are more. 

28.26. But the reply of the respondent which by no means 
suffers from brevity, does not suggest any answer to the question as to 
why the evidence furnished by the lessees claiming as not only 210 trees 
out of 2300 which they had felled up to the ena of April, 1960, does not 
accurately portray the extent of rot, assuming that tne 210 were realiy 
rotten. 

28.27, But as I stated, the correctness of the result yielded 
by random sampling depends upon the manner in which the samples 
have been chosen and I have had occasion to comment upon the manner 
in which these samples were chosen by the members of the Commission 


when they inspected the compartment 97-Budnambal. Having regard, 


however, to the fact that they have not chosen to include in their report 
regarding 9-Rajwar a list of the trees which they had examined, J am 


@nable to say whether the samples were properly chosen or not, 
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28.28 Ic was the case of the Government that some of 
the officers who constituted the Commission, particularly the 
Conservator of Forests, had been sent for by the respondent 
and instructed to inflate the loss so as to benefit his brother 
Ghulam Nabi, but as the officers have not been called as wit- 
nesses, | am not accepting this part of their case- But that, 
however, ‘does not affect my comment about the manner in which 
the percentages have been worked out, which as already stated 
were at each point calculated and were apparently intended to 
exaggerate the rot percentage. It might very well be that the 
officers considered that they world please the respondent and 
obtain favours from him by doing so but this by itself would 
not prove that the inflation upto this point had been achieved 
by abuse of power on the part of the respondent, though it 
conferred an improper and an unjust benefit on Ghulam Nabi. 


28.29 When this report of the Commission was received 
by the Chief Conservator, this was among the leases on which 
he made his recommendations tothe Government. After pointing 
out that the bid was high and that on the finding of the Com- 
mission there was abnormal rot, similar to that in the compart- 
ment 28-Mawar. the Chief Conservator had this to say about 
the findirgs of the Commission— 


“The Commission of Officers comprising of two Conser- 
vators (the Conservator of the Circle and the Forest 
Utilization Officer) and the concerned D. F. O. have 
conducted intimate sifting with regard to the 
RCINCRGEMNOL TOD Sn tse im es. wn es They are 
of the agreed opinion that the extent of rotin this 
case is 40%. Looking to this as well as to the: 
basic speculative royalty rate mentioned above-:-- 

tecommend a remission in royalty to the extent 
of 30% viz. Rs. 6,78,300 which is a bare minimum.”. 





a eer to the erratic and high bid it may be recalled that. 
in the application filed by the lessee which started these en~ 
aultiss (Document 10 dated 3st December, 1958) there was 
Aan cae to the bid having been too high or erratic. 
Cun when es tender was recommended for acceptance the 

vator of Forests wrote (vide Document 4 in Allegation 29) — . 


“The highest offer works out to Rs. 5.35 nP- per cit. 


standing deodar. . ..The offer is reasonable and is 
recommended for sanction.’ 


It may be pointed out that the highest tender received for 
compartment 43-Hamal in the same Langet Division worked out | 
to Rs, 5.15nP. per cft. deodar standing which was also Te- 
commended for sanction as reasonable and there was no claim 
for remission of royalty made nor allowed in regard to that 
Jease. When Document 4 was forwarded to the Government 
by the Chief Conservator of Forests by his letter (Document 
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5 in Allegation 29), he said — 


“As. explained by the C. F.:Kashmir,' the offers received 
for .alldeases <are sreasonable.” 


Besides, a compatison. may <also- be made: with wha™ the Chief 
‘Conservator *Mr. Firdous:.had to. say onreceipt: of the applica- 
tion for enquiry <mto. abnormal ~:totswhich. was forwarded. to 
him bythe Government: Jn “Document: 20 “already referred: to he 
wrote to ‘the« Conservator -asking him for:an-enquiry and report, 
but ifthe same Jetter:he added— 


“Please: take all reasonable precautions to effect maximum 
recovery of royalty. dues “by enhancing: royalty «share 
leven if-necessarry to the: extent: of-full sale proceeds”. 


So that,’ at that stage -evidently. + he: was. not«considering that 
there‘was anything wrong about:the bid which:required: modification 
by “way of «drastic reduction. Reference might inthis connection 
be made to* the’ correspondence that -:passed : between: the 
lesseeandithe Divisional Forest’ Officer. Langet= regarding: the 
outturh: fromthe “trees in thisiscompartment forthe purpose: of 
fixing: the toyalcy ‘already.. extracted; which would :::show ‘that 
apart’ fromthe ‘outtutn “from theztrees marked: fit,even those 
matked:- unfit 2yielded/ quite: an-.amouat of-useful:and «marketable 
timber: *°- 


28.30. When ‘this: report of the ©Chief: Conservator 
(Document 29) reached Government, Mri: Nagchad this; to say 
about “this leases’Purporting. to’ set: out the findings: of the 
‘successive: ‘officers, Mri Nag. ‘said— 


“The Committee assessed the rot at 40%.C.C.F. agreed with 
the findings of >the “Commission” placing ~“rot at 
40% but ” recommended’ ‘remission at 35%- ‘on™ the 
original royalty” of Rs- 22.61,000.” 

(vide Document 30) 


“9831 Pausing here, it would’ be:proper to remark” ‘that 
the recommendation of the-Chief Conservator of Forests .was_ 
wrongly stated. as ‘sugges:ing ‘a remission of 35°%; whereas’ in 
-fact.. he. had: suggested only 30%. In fact’ he had* gone further 
and<had, quantified” the” remission ~ he recommended, - namely 
Rs.6,78,300: Mr. Nag, however, was not content with’this. “After 
the - passage in which he quoted or ‘tather misquoted the Chief 
Conservator of Forests as recommending 35%. Mr, Nag mn an-effort 


to calculate the amount of ‘rebate “allowable said— 


_“ Applying the formula.on which ‘rot percentage and . 
neliet ee cahers have. been calculated relief in this 
. case should be granted at 30% of. the original lease 
-value of Rs--22;61,000: which. comes. to Rs. 7,00, 10, 
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Why he miscalculated seeing that the Chief Conservator had 
calculated the sum at Rs. 6,78,300 from which he was working 
out these figures, is anybody’s guess, but the fact Temains that 
though he correctly stated here the rot percentage, he misstated 
the amount as Rs. 7,00,910 instead of Rs. 6,78.300, working jt out 


to 31%. The Finance Department did not make any specific 
er than the seven 


recommendation in regard to the leases oth : 
which are set out in Document ,31 in Allegation 29, but laid 
down the principle on which relief ought to be’ granted, which 


was that the reduction in 

the ‘percentage. of rot found and- that this should be 
confined to cases where the royalty bid was high, 7. e. Rs, 5.52~ 
and above, The Forest Department had, therefore, to work 
eut the actual percentage of relief allowable. In the case of 
this lease, in the memorandum which he prepared for sub- 

Mission to the Cabinet for sanction (Document 31) Mr. Nag 

however recommended the ‘grant of relief of Rs. 7,02,000 on 

account of the incidence of rot so that he went one better 

than his original note to the Finance Department (Document 

30) and added another Rs. 1,000/- odd to the amount of | 
relief -to be granted. In the tabular statement prepared for. 
him on 6th March, 1963 (Document 37 in Allegation 29) Mr: 


Nag retained this figure of Rs. 7.02,000. though he correctly — 


Stated, there that the recommendation. by the Chief Conser- 
vator of Forests _ was Rs. 6,78,300 and -his previous -note 
(Document 30) did not Purport to take into account. any 
further factors for increasing the relief. This was placed 
peo one See was approved on 23rd March, 1963 

natty tesulted in a Government Order (Document 3? 
dated 28th. May, 1963). This show the ASE care that 


was taken at the meeting of the Council of Ministers in . 


distributing favours at the expense of State revenues. 


_ 28,32 Before Proceeding further I shall complete the 
examination of the submissions made by the Government as 
ceeards the: inflation of the ‘rot Percentage in the case of 
ie lease. It will be seen that the inflation, if any, took 
lees at pate stages. The first is when the figures of the 
a Bees tenn logs of deodar and kail were corrected 
Des acumen ; _ after which they were fair-copied 
eae neat 7). By reason of this the percentage 
ph fe ar was increased from 15% to 56%. ‘As regards 

1S manipulation of figures and the fabrication of this document 


the case of the Government is that it was the Divisional Forest ' 


directly or indirectly, in Setting these figures: altered. There 
could, therefore, be no case of an abuse a Seti aes 
the first manipulation is concerned. I have, however # state 
that I am satisfied that Document 26 has been Re eile rele 
altered and faircopied as Document 27 and the alterations have 
been deliberately made to benefit the lessee, It was primarily 


by reason of this alteration that the Committee were able to 


toyalty should not’ exceed 80% of 3 
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reach the figure of 40% by striking at ae 
by several methods. ‘ iking at an average arrived at 


5) 28.33 The next stage is when the Commission took the 
matter in hand. Mr. Khanna, learned counsel for Government 
submitted that even the setting up of the Commission was as 
a result of the intervention of the respondent who sent forthe 
Chief Conservator and directed. him to see that proper and 
adequate remissions were granted to Ghulam Nabi in regard to 
his leases and that it was as a result of these instructions 
that Mr. Firdous conceived of the plan to set up the Commi- 
ssion which was designed to inflate the rot percentage. : 


28.34. Ido not agree that Government havecome anywhere 
near establishing this. I find from the files that one of the Consetr- 
vators of Forests who had to deal with claims by a lessee other than 
Ghulam ‘Nabi who had complained of excessive rot, made’a 
suggestion to the Chief Conservator’ that as there were a very 
large number of such cases, it would be proper and desirable 
to have the matters thrashed out by a detailed examination at 
a high level and it looks to me as ‘if the Conservator acted on 
this and like suggestions by other officers and constituted the 


Commission and not with a view to confer any particular 
advantage on the relations of the respondent. 


28.33 It was next urged that after- the Commission 
was appointed the respondent sent for Mr. Beg, the Conservator 
of Forests and others and instructed them to see that proper 
and adequate. relief was afforded to his brother Ghulam Nabi. 
These officers have not been called for examination and I do. 
not, therefore, accept their statements. I have, however, in the - 
course of my observations regarding the manner in which they 
arrived at the rot percentage in the case of the lease of 27— 
Budnambal (Allegation 29) as well as of 9—Rajwar pointed out 
that they had adopted fanciful methods to arrive at higher 
percentages ignoring facts and matters which they had taken 
into account in the case of the other leases. Besides, for the 
random sampling on the basis of which a higher percentage has - 
been determined in 97——Budnambal the trees seem to have been 
selected not quite at random but after some exami gee a 
that in fact they were not random at all. Because of ae of — 
data, it is not possible to say if this also happened ee sine 
Though these might be corroborative of the respon a ane 
influenced them if there was documentary material to 2 t a 
there was such interference, in the absence of any suc : ast 
I am unable from these circumstances alone to inte t oe 
an instruction or a direction by the respondent. ©n : te oa 
istent with their attempt to please the tes 


hand their action is consl ee 
i is brother. Though, theretore, 
pondent by showing favours to his hous eeiare 


thods adopted by them thé age 
a cea i ae Ghulam Nabi has derived undue relief, 


: i being. due to the 
I hold that this has not been established as 
misconduct or abuse of power OP the part of the respondent. 
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28.36 The next: stage is: when. the matter Passed. through. 
the Chief Conservator, This officer made no-deliberate -€rrorg, 
in respect of this lease but mecely accepted the. Percentage 
Of roti worked out:»by = the- Commission.: There are ‘No..doubr 
other. cases..in-which:-.he has-disagreed. with the Commission and. 
accepted thewestimate- of a lower.percentage: .by the !Divisional 
Fofest.: Officer, but..in. the: case; of . this lease that - did’ snot. 
happen... I,-have no material oa: which Tcould, draw. .an adverse a 
inference. against him~on. this account::-. His recommendation, 
of Rs... .6,78,300:: merely proceeded.-on: the: basis of ithe figura. 
arrived at by the: Commission. - 


2837 The next stage is when the matter came up before 
the -Government-and’ where: we. have. the -note of Mr. Nag J 
have: pointed -.out: his. misleading summary: of the: note..of Mr. . 
Firdousas well.-as -his recommendation. to ;the. Finance, ‘Departe. , 
ment -in which. he-:suggested:.a. figure beyond.,what,:the Chief. 
i Conservator had. recommended -though,not Purporting.-to..do .so 
When:-finally,.he: drew. up the..memorandum to the Cabinet, he . 
suggested.-that; sanction, might -be accorded to a. remission. of. 
Rs.<7,02,000- ignoring, the “tccommendation.. of .the Finance Deptt. . 
It-;is not,.clear. -how. this-. figure. was arrived «.at..-There lowas, 
however; no suggestion. that Mr .Nag was influenced...by .the -es- 
Pondeat, though undoubtedly. he managed. to.-put-into the pockets, . 
vf the lessee about Rs. 25,00) Over what Mc, Firdous had 
suggestedand which, was supposed -to be given.-effect :to:. 


28.38: Th» -net result of the above discussion is—_ 


(1) that the. entice sum of Rs, 7 lakhsoddiwhich was. . 
allowed to the. firm:.was; unjusrified.-becaus2 on the basis.,of :the - 
original: figures: in Document 25 no.telief could:have been allowed-. 
as: they «disclosed no abnormal.rot and.the other methods:adopted. 
were obviously: designed to ‘attive at inflated figures of rot;.and, 


ee (2); thatthe Government have not been.able to establish. ,. 

iepschign  peeab Uses of Dawes of the cespondent .that this 
can Advantage.‘accrued-to the firm, of SIs. 1m..Nabi. 

HeisNesnea pi. : Messrs.Ghulam Nabi. 


_, 28.39, Before: concluding f muse cadd.trat. this firm 
besides:.a Femisston of Rs 7,02 009, eaabapeminya Cee o 
remission - of - Rs. 21,206,418, for loss. -suscained bs the floods. : 
in: July ‘1959, - but---there.. was «M0- suggestioa,. be learned. 
counsel: for the.» Government -,about.. the .justnes; ee the - 
Propriety. of the allowance of this:.remission — of load, loss. 


Lease-:of ‘Compartments 53b, $44 & b,. South Lolab . 


2840 I shall. next. Procee it Pe auyt 
the Goverament as regards the ewes eet P wre0! 
namely of _53(b), 54(a) and..34(b), , South ~Lolab . in eS arza, 
Division. I have. already. pointed. out that this. was. among the. - 
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leases: in. respect-of which-tenders were invited i 
November. 1958. The last date for the ean af eS 
was: 5th, November,; 1953 and the. highest tenderer was Ghulam 
Nabis Haji Noor:ud-Din, the amount tendered :being Rs: 20,11,000: 
This; highest-. tender:- was recommended for: -sanction by ~-the 
Conservator : of .-Forests and the Chief.. Conservator and was 
senor Ee che “Government by their order (Documenc 7-dated 

vember, 8). and- in= pursuance: thereof an: agreement 
was; executed, between -the Governmene; and the lessee, though 
for some reason there. was- delay: in-the execution of the: -apree- 
ment which. was -on 19th.- February,, -1939: vide. Document 9), 
but nothing. turns, on this. The - work order,, however: wae 
issued on: 27th. -November, 1958 from when the lessee-started 
working... Though jin respect .of the lease. of 9-Rajwar;': the 
iessees. had -presented.a petition. to th2~ Forest «Minister.: on 
3st December, 1958 complaining. of excessive .rot,.;there was 
no such petition.as . regards the compattment, covered by: the 
present: lease. It may -be pointed out: -that by that:odate:-2as 
per the -felling list for the month ending L5th December, 1958: 
prepared on: \7th Decembe, 1958 (vide page 35 of the Range File 
of the compartment Volume 1) the lessee had already felled: over- 
400, trees: and had.converted over 300 of them.into, logs. Felling on a 
vigorous- scale ..proceeded. during 1959. and. 1960. also, and by 
April, 1959 more than 120). trees. had been felled, No com> 
plaint was,» however,-made of any abnormal rot being:. found 
in the--trees marked ‘fic’, For the purpose of calculating the 
royalty..payable before the timber was removed. form the forest 
a test check: was. made by .conversion -of trees matked fit 
and. unfit..and according to aa elaborate “calc ilatioa: made by: 
the Range Officer in his. report dated 7ch ctober,. 1959: (vide. 
Range. :Officer’s . File: Volume II page: 18) it was found that 
deadar:.yielded 125%: outturn. while in the. case: of ~kail and: 
fir,,.the.:-yield, . was - 120% and 119%. In .other: words! what: 
was :-calculated. as .100 cft. .standing, was found, on conver- 
sion. to ‘be 125, 120. and 119 cft. respectively of the three. 
species of wood which will be some indication that.. the trees: 
in the compartinent were. healthy. 


28.41. When. dealing: with the other-lease of 9-Rajwar, 
I have, pointed oat Low when. . offers: were made by the 
Department -to investigate the complaint regarding excessive 
rot (vide Documents. 10-13), the lessee ‘evaded. and that nothing 
further was . heard. till the middle of July; 1960... e. after. 
neatly. ltyears subsequent 0 the date suggested by the . Divisional 
forest Officer,- for .an inspection. by him of the stumps, n 
the: same. day.:as that on which the enclosure .to Document 14 
complaining of excessiye rot ‘jn compartment 9—Rajwar was 
fonwardeds i- @.on J4th.July, 1960, .a copy. of it but reatyped 
with the ,description of the leased compartment . being changed. 
was presented. to the Minister in. charge. of -Forests. (Docu: 
ment 34), This was forwatded by the Deputy Secretary im 
che General . Department which . dealt: with : Roxest: -mattets) 
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to the Chief Conservator of Forests just like Document 14. 
Tht Chief Conservator::on his turn sent the application to 
the Conservator on.4th~ August, 1960 for immediate teport who 
sent it to the Divisional Forest Officer, Kamraj for early 
report (vide Document 36). As the Department officials took 
some time, the lessee wrote a letter to ‘the, Chief Conservator 
of Forests desiring information as to what happened on their 
petition (Document 37). I might add that in the case of 
Document .14 also a reminder was sent to the Chief Con- 
servator of Forests by the Deputy Secretary possibly: on ‘receipt 
of Document 37 asking for expedition. When this reminder 
was passed on to the Divisional Forest Officer he wrote to 
the Ragne Officer that he desired: to inspect the coupe 
himself before the final ». recommendations were made 
( Document 38). The Range Officer having inspected ‘the coupe 
we have his report in Document 39 dated 9th October, 1960. 
He appears to have made a thorough inspection of the stumps, 
having examined as many as 408 stumps, 7! in compartment 
53 (b), 53 in compartment 54(a) and 284: in compartment 54 
(b). In his report he has annexed :the list of the trees he 
had inspected together with his observations on the ‘type 
of rot found in each. Asa result of this inspection he found 
that out of 3445 trees marked “fit” in the three comparments 
408 trees had turned out unfit on felling and subsequent 
sunvention: the alums ef timber involved was 82,152 cft. 
Ss was the tota i i 
rnd eT dl Sot tee eal Sp gptcerdeodas. fa 
oe inter of each species marked fit standing, Bain Sieéa a 
ry as per = 4 are oh 
had been checked up he eae (Cee ere ~~ which 
the coupes, Deodar green fit standing Baro ih Berea eS. eh 
was 2,755159 cft. while deodar tree f gj ree ©. and ave 
were 10,075 cft. The dry fit di ae ee lee 
RUBE PendDOld eH. Kerrey mi ee 
2:97,826:eft, as}ihe approximate volume of dew ieee me 
kealeek Proximate volume of deodar “fit”. For 
e fgures were-¥green fit of 18” i gi 
and of the smaller girth 4960 cft. Dro ieee goth, 24-182 ct. 
was 269/and 62 cft. reaneceeels Te Fonte oro, topes 
Z y. The total was 29,473. cit. 


r , j j 
approximately For fir the figures were gteen fit standing over 


timber from trees marked fit 

. lit as found by th : 
aoe ee and recorded. in Document 30, eS eet 
fal Of these nn 73348 eft. and for fir 36,903 eft. Te is he 


about 23% in the case of : j 
fee torial Forest Officer ae eee offs gepone tie 
ee ‘list of the unsound logs lying in the de i Thi send 
urnished by the Range Officer (Document 40) Rh ree ea ee 
that there were 752 logs at the depot. He fe aie eee 


- “Over and above this existing stuff the lessee has aeeeurabed 
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a good quantity of 
ba the 2nd _ rat 
tuts pote to Srinagar and ay coe 
mle aa pponimatels ee per the lessees’ basic oe 
espect t is contains 15 to 20% z 
approximately which can be verified at A es oe 


mill.” (1 understand th icer 
of the stuff there was eee Saye that @lO tora 


The Range Officer further re i 

the . furt quested that. if necessar i 
fication on spot may be done before the lessee ae cae Rieke 
stuff from the depot. Posed of we 


28.42 On the basis of this informati i i 
from the Range Officer the Divisional ES ea te cent 
his report to the Conservator on 20th. October, 1960 (De ae 
41), In this report after. setting out the terms of th Smee 
the Divisional Forest Officer stated that it was not ossibl a 
report at that late stage the exact position of the Gavond < 
in the coupe since a major portion of the converted stuff Teel 
been removed. Out ofa total launching of 2,30,561 cft. ofd / 
dar, of 25,680 cft- of kail and of 48,039 cft. of fir making at a 
of 3,04,.280 cft. the unsound volume found at Doabgah See 
10,625 cft. of deodar, 3050 cft. of kail and 5125 cft. of fir Ve 
then referred.to the timber despatched to the Parmipora se 
mill and repeated what I have already set out from the Range 
Officer's report, namely, that 15% to 20% of this was unsound. 
He added that an attempt. was made to verify:this at Srinagar 
but as the unsound logs have already been sawn this could 
not be: done. though the record maintained: by the saw mill 
staff indicated an abnormal. percentage of rot in the stuff sawn. 
J must here> add that the stuff here examined — at the depoat 
and at the saw mill—included the timber obtained not merely 
from trees marked fit, but also from those marked unfit. Besides, so 
far as the timber at the saw mill, there had been no differentia- 
tion between the three species and, therefore, no inference as re- 
gards abnormal rot among trees’ marked “fit” could be drawn 
from these figures. He then referred to the inspection by the Range 
Officer South Lolab of trees. of the three species as a result of 
which 408 trees were found unsound of a total volume of 82,152 cft. 
He also referred to the lessees having sustained severe losses 
by the floods of July, 1959 and without specifying his estimate of 
the rot percentage suggested such’ liberal remission as might be 


deemed proper by the authorities. 


28.43 On receipt of this report the Conservator after 
setting out in brief outline in Document 19 dated 1st December, 
1960 the report of the Divisional Forest Officer and the Range 
Officer which I have already - summarised, stated as_ his 
opinion— 

“Tt does not seem possible to work out the exact position 


of rot of these leases at this late stage but this fact 
that. there has ‘been some rot cannot be denied. The 
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rot: has» been:worked to 15 and 12% approximately for 
. .Kamraj and. Langet leases ‘respectively “by: the DFOs 
concerned.” 


adding. that the. ‘lessees had besides~ ‘suffered flood 
losses:: As. regards ‘his :views regarding the’: exact rot percentage, 
this report is no: very helpful except that“he did ‘not seem to 
differ from the Range Officer and the Divisional Forest Officer 
as regards the extent: of rot.. Then, as in the other ‘case, the 
Ghief: Conservator: ‘forwarded a: copy of :the Conservator s:letter 
to the Deputy Secretary to Government stating” that: usually 
they took no notice of rot to the extent of 10% to 15% in a 
lease. and: as-‘the ‘lessees had practically: removed all the: outturn 
it» wasnot:-possible’ to ascertain ‘the overall “position to “arrive 
at ac-cotrect: estimate of the rot’ percentage: (This. could: only 
be-on: the: basis: of his’ agreeing with the’‘estimate of the terri- 
torial::forest staff. : 


:28.44. -Though he ‘had: expressed ‘himself: thus, °:tkis:: was, 
one of the cases of the leases referred: to the Forest’Commis- 
sion by:.Document 21. :-The report of: the-: Commission” is 
Document. 45. «After giving. a description of the nature... of.-the 
soil and ‘other climatic «factors, the Commission :starteda 7 by 
stating that. rot was: prevalent in the: compartment and!:though 
it was present. in “fir, it was normal: being: between 15% to 20%, 
adding:that the markings. were conducted by: certain individuals 
whom they named ‘but'made “no. adverse’. comment ‘upon thé 
nature of the»markings. It is: from ::paragraph 3 onwards that 
ithey=:gave.their: reasons :for their ‘findings: about the.rot:and as 
learned:counsel :tor-:the “Government: advanced: ‘serious criticism 
about their: reasoning» which ‘he: submitted “was : deliberately 
erroneous and»misleading, 1: have to::refer to these. reasons in 
somedetail. They started the: paragragh saying— 


Immediately «after: starting: the. work: inthis »coupe .:the 
~ lessees are: reported. to. have: informed:: :the..:Depart - 
ment:.about: the: abnormal precentage. of: rot. ' They 
é “submitted a° list of ‘such’. stumps which: had been 
Sheen fiticbut »on fellings “have turnedout unsound. 
ae list-owas ‘checked: “by the? territorial : staff and 
e e DEO! Kanaraj Submitted ‘interim report’ vide his 
ra A'ccdated. 20-10-60. - At: that - ‘time’: the. : lessees 
ad not completed the: -fellings and the perce ntage: of 
Tot could not be correctly determined.” 


I: have: already. pointed outithat.thou fighter ae a 
asvearly as. theilasc week of tMiowentber, 77058, tart opus 
in July. 1960: that forthe: first time they complained of: abnor- 
mal rot being found on felling trees marked tit. No «doubt 
in this complaint (Document 34) there is a statement that 
‘the’, Divisional Forest Officer. and thesConservator had ‘personal- 
ly =been apprised: of the facts’ and both: of: them: were fully 
satisfied,but as I have>pointed out when :deating with the 
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other application in relation to 9—Rajwar (this 1 have already 
stated was merely a carbon copy of the other) that there is 
nothing in che files to support this statement and this parti- 
cularly when seen in the light of the circumstance that even 
in respe t of very trivial matters requests are made by them 
jn writiig and are found in the files. Beside, at 
least in the case of the lease of 9-Rajwar there was Document 
10 on 3lst ‘december, 1958, but in the case of this lease, Docu- 
ment 34 of July, 1960 was the first complaint that is in the files. 


28.45 The next sentence in the Commission's report about 
the lessee submitting the list of stumps for examination is also 
wrong because when in pursuance of their application (Document 
34) an enquiry into the rot percentage was directed and the 
Range Officer proceeded to the spot for inspection, he tefers 
to no list having been given to him by the lessee. The reference 
to the manner in which he selected the stumps as seen from 
his report (Document 39> completely nagatives the case of any list 
having been submitted before the Commission was appointed. Their 
next statement that that list was checked by the territorial staff 
and the Divisional Forest Officer Kamraj submitted an interim 
report dated 20th October, 1960 is equally not supported by 
the files The report dated 0th October, 1960 referred to is 
Document 41. There is no reference here to the lessees having 
submitted any list but the Divisional Forest Officer merely sets 
out the figures of stumps which on fellings turned out to be 
rotten, the figures being the same as those in the report of 
the Range Officer as in Document 39. Besides, a representative 
of the lessee is stated to have been present at the time when 


- these 400 odd stumps were inspected This is stated in the 


affidavit of the Range Officer and is not denied by Ghulam Nabi 
in his reply. The suggestion, therefore, that the report of the 
Divisional Forest Officer Kamraj (Document 41) justified the 
finding which they were going to record as regards the rot per- 
centage is without any basis. - 


28.46 Again, it is stated that at that time the lessee 
had not ccmpleted all the  fellings, but it would be seen 
from Document 39 on which the report of the Divisional 
Forest Officer dated 20th October, 1960 referred to by. the 
Commission is based, that all the 3,445 trees marked fit in 
the three compartments had been found to have been felled 
by the date of the inspection If one look into account 
only original markings as per the Marking Lists (Document 3) 
there were only 638 trees of the three species marked fit inclu- 
ding not merely the green but the dry and fallen as_ well, if 
compartment 53b, 804 such trees 10 compartment 5da an 
1652 in compartment 54b, making a total of 3094 trees. gagnned 
fit. It, therefore, appeats to me that the 3445 theesiomen hs 
fit referred to by the Range Officer 10 Document 39 include 
all the trees marked fit, those originally marked and those 
covered by supplementary markings: Fort the enn ie 
say that he had not completed the fellings can be understooe, 
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on facts, only in the senee 


if the ‘same were based 
or had fallen had not been 


that a few trees marked unfit 
cut or converted 


28.47 Proceeding next to pargraph 4, the Commissio 
stated that during their inspection the lessees furnished the 
list of the remaning fit trees which had turned out unsound 
on fellings. No list of these trees is annexed to the report 
nor is any to be found in the files of the Department. 
Then in paragraph 5 they arrive at the total volume 
of the stumps which had been marked fit but which turned 
out unsound on felling. The figures of unsound stuff the 
give are tor deodar 1,54,900 cft., this as against 42901 Bi 
which is the figure arrived at by an inspection of all the trees 
found unfit on felling up to the first week ot October 1960 
(Documents 29 and 40). How or wherefrom they got this figure 
of 154,000 cft. is not explained in their report. Coming next 
to kail, the unsound stuff which they estimated as being that 
from trees marked fit but which turned out unsound on fellin 
is stated as being 1J,17,000 cft. This has to be cam aed 
with 2,348 cft. which was the figure arrived at by the te 
Officer and concurred in by the Divisional Forest Officer in 
Documents 39 and 40, The total fit volume Shikai! in all tie 
three compartments 53(b), 54(a) and 54(b) was, as I ha 4 
earlier, only 29,473 cft, as per Document - 4 This pre, 
have stated, included both green and dry standing trees marked 
fit. In the face of this how they got J,17,000 cft Tonleeas 
ibs mistake it 11,700 cft.) as unsound tails Beane 

BC rehension and is jndicati i i 
their figures freely from Pee eae ae gene 
estimated the unsound stuff out of the t Be ee ie ee 
GBRG chtslan-against 36908, 4etn chi rees marked fit at 
Pee Chonient ; '. which was the figure arrived 

j visional Forest Officer in D 
to fir I should recall their tre k j Be ee eet 
extracted earlier, in which bee eaidece paragraph <2 (supra ) 


“The rot is 
also preva in fj aa 
ferwls sic Dy, alent in fir but here it is normal say 


Notwi : 3 
the Batis of these nget itived at 44% of rot in fir On 
in deodar, 40% fA ee they arrived at 52% as the rot 
these and reached i apa 44% in fir and as usual averaged 
their original state e Ngure of 45, though according to 
awarded any com mente the lessee ought not to have been 
of chee paleniay tees ee aoe ae in fir. The result 
entit 9 . rales 
not making any" aoemr ee it eR 10. fie seo. Fr 
ave the unfit stu 
Golome as bod ured ate SER bated upon such 
claimed to have exami T the ound «In other words the: 
examined its markings and found that it ee delied ee 
arke i 
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but disclosed rot in th 
L S e st ; 
discarded Document 39 _ pepe uae) in the process they 
computation of this type. I proceeded actually on a 
I { pe. In the last paragraph 
pains to point 4 graph they took 
} out that these figures could tedee 
on the basis of the outturn beca uldjuce se, cheers 
been removed from the forest ts ae entire = cull bag 
ed a 5% reduction and estimated oarer ee uy hey allow: 
Le 
28.48 An even more i 
. . s i 1 
their failure to take into ee rene ee in, thisaeenoee We 
sieve aiase clatmiedibemcner lesssesuth erails of the stuff which 
the several lists which they filed aah ne ie be unsounee 
serial number of the particular logs eines os specie’ the 
unsound. These were when the lessees mad mere found tore 
cations for the issue of F. 25 i eyesuceessineuea ia 
Seared 25 permits for the removal of th 
rted stuffs from the Forests. The lessees had di e 
the rules to furnish lists of the logs numbered Meer 
ea of the lessee hammered on Hea let aria wie 
etween the three species ef timber and eae rene eae 
; , : fying the vol 
in cubic feet of each lod. The rul oe tice eee 
should be physically checked up aii The. eS ee ee 
ince and tt wa only after he furnished a Peecticete adn 
id checked the stuff that an F. 25 f i 
Divisional Forest Officer permitting PR ae ie 
In making these requests from time to time for the issue of ee 
permits, the lessee in the case of the present lease had s ected 
in most of the applications the volume of unsound stuff th each 
lot not merely in general terms, but specifying the particulars 
as to why they were unsound, i. e- as affected by ring rot, or 
centre rot, OF pith rot etc. and setting out the number of the log 
which was so affected. All these several applications which 
ranged between the period 26th March, 1959 to 23rd June 1962 
are to be found in the files of the Range Officer, only the list 
containing logs bearing numbers 5769 to 6598 being missing. 
These logs which are numbered start from 1 in the list in March 
1959 and end in 97796 in the list filed on 23rd June. 1962. There 
are 15 of these lists in the file and in seven of them the lessee 
has himself shown which logs were unsound so that we have. a 
definite data originating from the lessee himself to ascertain 
the percentage of tot. Two gof these main lists have 
been filed as Document 51 (the original _ files regarding 
these and the others being filed with the Commission) 
and the Government have filed the afffidavit of Mr. Ghulam 
Ahmed Nagash, a Range Officer, who has referred to all these 
lists and he has worked out the figures of sound and unsound 
volume disclosed ‘by these lists and has determined the percen- 
tage of rot claimed by the lessees themsevles at 6%. He has 
further included in an annexure to his affidavit a summary - 
d by these several lists. As the lists 


of the figures disclose 
which were checked, have under the rules to be forwarded to 
the Divisional Forest Officer for the issue of the F. 25 permits ana 


as the documents show that they have been so forwarded (the 
lessee has to file three copies of these lists ), the Divisional 
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Forest Officer must presumably heve been aware of the total 
oucturn from the forest as well as the classification by the 
lessee himself as to the volume which was claimed as unfit. 
Still it was the Divisional Forest Officer who as a memer 
of the Commission of Forest Officers took partin the recheck. 
ing conveniently ignored these figures and inflated the rot 


percentage so as to help the lessee. 


28.49 In the statement of the case filed by the Govern- 
ment they drew attention to the contents of Document 51 
and to the lessees. own statements regarding the volume of 
rot prevalent in the compartments (vide paragraphs 3l and 
32 (3) of the statement of the case). Ghulam Nabi in his 
reply does not dispute the correctness of the figures in Appendix 
‘A’ to the affidavit of Mr. Naqash which are taken from 
the lessees, own lists, nor does he say that they were either 
unreliable, mistaken or irrelevant. What, however, he actually 
says is rather interesting and so I cannot do better than 
make an extract of the relevant sentences from paragraph 32 
of his reply- 

“Tf the Chief Conservator of Forests did not peruse the 
various log lists submitted by the respondent, it is no — 
fault of the respondent. The Chief Conservator of 
Forests does not say that he did not peruse these 
in order to show favour to the respondent but 
because he trusted the report of three senior officers 
in regard to which even when he is prepared to 
give an affidavit against his own recorded notes, all that 
he has to say is I connot give any comments on it.” 


_ 28.50 By way of illustration I might refer .to some of the 
Figures in relation to the total volume launched as shown by the 
lists filed by the lessee and the volume claimed by him as 
unsound in these launchings taking these at intervals of about 
a year to show the absence of any substantial variation between 
the initial, intermediate _and later fellings. On 26th March, 
1959 t oi respondent applied for permission to remove from the 
forest 32, 310 cft. of timber converted into logs (vide page 96 
of Range File Volume I). Of this 29,274 cft. were deodar and 
4, 365 cft. were stated to be unsound. In kail the total of 
the volume sought to be removed was 2,632 cft, out of which 

pe cft- were claimed to be unsound and in fir out of 431 cft. 
2 ctt where claimed as_ unsound. Taking next the figures 
of the launching during 1960, I shall take again by way of 
illustration an application for permission to remove filed hy the 
lessee on 15th March, 1960 (vide page 50 of Range File 
Vol. II). Here, 1,80,884 cft. of timber was sought to be removed 
Out of 1,37,121 cft. of deodar, 3127 cft. were claimed to be 
unsound, out of 11,573 cft. of kail 280 cft. were claimed as 
unsound and out of 32. 190 cft. of fir, 114 cft, were claimed as 
unsound. Again proceeding to the next year. at the end of 
March, 1961 we have an application for removal of timber 
which had been felled and converted (vide page 45 Range 
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File Vol III) and this was granted on 4th 1 

47, 545. cft. of deodar, 3,856 cft. was aes ee a 
ot 4,785 cft. cf kail 144 cft. was claimed as unsound and i by 
the figures were— total volume 13,184 unsound 803 cfr ee 
figures of launchings in 1962 do not disclose any diffe ‘ 
picture. On 28th March, 1S€2 permission was sought for a eaioael 
of 19,935 cft. of deodar out of which 1097 cft. were aisimed 
as unsound. Alongwith this 2311 cft. of kail and 18,566 2 of 
fir were also sought to be removed. Of these 14 cieeras ‘kail 
and 601 cft. of fir were said to be unsound. The volume “ 
should be added, included the fellings of trees marked aahie, 
which would show that quite a number of such trees pietded 
sound timber. These figures, regarding which there is no dispute 
clearly show ttat the percentage of rot arrived at by the 
officers was manipulated with the intention of helping the lessee 
and that he thereby obtained an improper pecuniary advantage- 


Fé (28,51 In view of what I have pointed out earlier the 
criticism of the learned counsel that this repott though 
ostensibly purporting to proceed upon Documents 39 and 40 
in fact gave imaginary figures to justify their finding, appears 
to be well-founded. ; ig 

28.52 On receipt of this report the Chief conservator 
of Forests in his recommendations tc the Government started 
by pointing out that the bid was fantastically high though 
the lessees themselves had not urged this as aground for 
reliet by way of remission of royalty: It should also be pointed 
out that he had himself when forwarding this tender to the 
Government for their sanction endorsed the opinion of the 
Conservator of Forests regarding the amount tendered being 
reasonable and fit for being accepted. 


28.53 He then proceeded to examine the case “critically”: 
This critical examination proceeded on these lines The Total royalty 
offered was compared to the volume of eodar, kail and fir 
sold under the lease. He then proceeded to make a_ series 
of calculations with a view [to demonstrate that at the rate 
of royalty inentioned in the tender of the lessee, the lessee was 
bound to incur @ loss. For this purpose he calculated the outturn 
from the forest in this area cn foot of the trees being soun 
and their quality good. The figures that he assumed as the outturn 
from the trees were— assuming there was no rot-100% yield 
in daodar, 80% in kail and 70% in fir He then proceeded 
to assess the value of this maximum outturn at the market rates and 
after making an allowance for working expenses found that the gross 
revenue from the stuff after transport to Srinagar would be less 
than Rs-13 lakhs. In other words: this would have meant 4 loss of 
about Rs. 7 lakhs to the lessee, and even after making an allowance 
of Rs. /4 lakhs as 4 possible variation in javour ot the lessee, 
the total gross income he would derive from the lease woul 
not be more than Rs. 143 lakhs as against Rs. 90 lakhs odd for 
which he had bid. In, this connection, I might refer again to 


the lease of compartment 43 Hamal of the same year where the 
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rovalty bid worked out to Rs. 5,15 per cft- deodar standing, 
where there was no application for remission. If Mr. Firdus jg 
right, the lessee suffered loss, but bore it in silence without 
making any complaint. It was on the basis of this calculation 
that he considered that the royalty bid was very high and that 
because of the loss which the lessee was bound to suffer the 
Government should come forward to alleviate his condition by 
granting a reasonable proportion of the royalty as remission, 
and he worked out that the royalty bid for this coupe by the 
lessee was about Rs. 5,61,000 more than what was reasonable. 
To this he stated, had to be added the value of 74,000 cft, of 
timber washed away in the floods of July, 1959, the value of 


which was Rs, 4,22,760. 


28.54 The calculations the Chief Conservator made here 
were incorrect and misleading but before dealing with them 
on the merits, it is proper to state that the whole approach 
to the question was seriously faulty. It would be noticed that 
on his reasoning relief would have to be afforded, even in the 
absence of unanticipated facttors like abnormal rot on which 
alone this -and the other lessees had rested their case 
for relief. Apart from the circumstance that he made these 
calculations only in the case of this lessee, though there were 
several other lessees where the tender rate per cft. deodar 
standing was nearly as high, relief on this basis would cut 
at the root of the system of the calling for tenders and the 
acceptance normally of the highest tender. The system proceeds 
on the basis of the tenderer himself calculating the profit: 
ability of the contract before making his bid. 


28,55 If the Chief Conservator is right, whatever be 
the amount of the bid, the royalty demanded should have to 
be calculated aftet the tender was accepted so as to allow the 
{estes a reasonable profit and this without checking the lessees’ 
ooks. I consider the suggestion too absurd to deserve more 
detailed discussion. 


a moe shall now proceed to consiier the correctness of 
bee ul pees, Hasse as to the outturn Percentage that was 
the Divisional Foren oePtember, 1959 the lessee approached 

e Hivisional Forest Officer Kamraj to. fix the toyalty share 
Payalle e) him for removal of the product from the forest, 
Ua is ‘ e emDE of the contract this royalty share has to 
e fixed onthe actual outturn. The Range Officer, South Lolab 
was directed to conduct a Sample analysis of a few trees to 
find out the exact percentage ‘of outturn. The result of this 
examination “1s: ShGy SbeMcoun dem dass spore of the Divisional 
Forest Officer, Kamraj to the Conservator of forests (vide 
pages <03-204 of the D. F, Oo, Kamraj’s_ file). The 
figures | worked out. by the Range Officer _ after 
determining the actual volume of five tepresentative trees 
belonging to the five diametric classes in the marking list was 
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as follows: In the case of deodar the difference between the 
volume as per the standard conversion table and the actual 
yield showed that the latter was 125% of the volume in log 
form. In the case of kail the yield percentage was 120 aud 
in the case of fir 119. A copy of this report was forwarded 
to the lessee on llth October, 1959 as seen from the eiidorse- 
ment on this document. The royalty rate was thereafter 
worked on_ the basis of 120%, 115% and 110% for deodar, 
kail and fir respectively making some allowance for a margin. 
On the basis of these computations the figure of royalty was 
fixed and there was no demur by the lessees to the outturn 
figures mentioned in this report. The Chief Conservator 
certainly knew that the outturn figures had been worked out 
because that was the normal and prescribed method for fixing 
the royalty and his adoption of the percentage: that -he did 
for demonstrating that the lessee should have suffered a 
loss would appear to indicate that hz had made up his mind 
to reach the result towards which he was working. Nor was 
any acccunt taken of the trees marked unfit which would 
yield marketable timber though not always of the same 
quality as the fit trees. I have already referred to the 
outturn report regarding 9 ~ Rajwar in which the Range 
Officer had pointed out that 60% of the trees marked untit 
had yielded 50% sound timber- 


28.57 If the basis on which relief should be granted 
was that the Government should make good the loss which 
the lessee suffered or would suffer by working the lease, there 
was nothing easier for him than to have called for the books 
of account of the firm and have them checked up for ascertain- 
ing the loss, if anv, they had sustained patticularly as by then 
a major portion of the trees had been felled, the cut trees 
vonverted into logs, a good part sawn and disposed o:. In fact 
this was stated to be one of the reasons why an accurate 
estimate of the percentage of rot could not be determined. 
There was precedent for such examination of the account books 
of alease, because when the firm of Tirath Ram as lessees of 
99.30 Hamal approached the authorities for remission, they 
had stated that as a result of excessive and. abnormal rot they 
had suffered a loss of Rs 2 lakhs. As seen from the report 
of the Conservator of Forests on this application (Chief Con- 
servator of Forest's file. 22 Volume II—page {25), the lessees 
were sent for by the Conservator who produced their accounts 
and the Conservator verified that they had suffered this loss of Rs 2 
lakhs In this connection, a curious feature should be referred 
to. On the basis of their caiculations. the Forest at 
estimated the lessee’s loss at more than Rs 3 lakhs where 
lessees had claimed only Rs 2 lakhs, and the lessees were asked 
d out that they bad been able to 


to explain this- They pointe Se 
i ‘sher prices and so had reduce 
sell some of the timber at higher p Cait 


j ivi i the 
their loss. After receiving this report from : 
the Chief Conservator in his note tu the Government suggeste 


a remission of royalty to the extent 0 Rs. 1,60,000. 
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¢ the present case these books of account were 
‘not See and ee an attempt was made to get them 
for being examined by me, the answer was that they had been 
destroyed by reason of the arson in December 1963—January, 1964 
when some buildings not of Ghulam Nabi but belonging to cer- 
tain members of the family of the respondent were set on fire. 
Why these books of Ghulam Nabi should be there was of course 


not explained. 


28.59 To resume the narration of the matters set out in 
the Chief Conservator’s report, he proceeded after mak.ng these 
calculations and demonstrating the Joss the lessee should have 
suffered, to deal with the incidence of rot and stated that the 
territorial staff put the rot at 20% in their preliminary report, 
the Commission had reckoned it at 40% after necessary ‘‘sifting”. 
As I have already dealt with the “sifting” by the Comis- 
sion, | need not comment about it again. On the basis of these 
calculations the Chief Conservator expressed himself as being 
“crystal clear’ that the maximum royalty tor the coupe should 
have been in the neighbourhood of 144 lakhs and that on that 
ground the royalty should be slashed by Rs. 5,61,000. In addition 
he said there were other factors which had added to the mis- 
fortune of the lessee. First was loss by flood of timber valued 
at Rs. 4,22,760. Possibly this was the claim of the lessee which 
the Chief Conservator without any verification accepted as correct 
though waen finally the loss by flood was computed, the loss 
allowed was Rs. 58,110'- waich would mean that the total loss was 
about Rs. 1,16,090 because the flood Commission as already stated, 
allowed only 52% of the loss to be borne by the Government. The 
secoad factor which he considered was the presence of ahnor- 
mal rot and unsoundness in trees marked “fic”, This, as stated 
earlier, he accepted. His recommen lation, therefore, was that 
in the first place the royalcy should be reduced by Rs. 5,61,000 
and on the reduced toyalty of Rs. 14$ lakhs 20% should be 
Temitted for the abnormal tt, Thus total of the remissions 
which he recommended was Rs. 8,51,000. 


ap pe80 I have next to refer to what Mr. Nag did with 
ae aes 47 which is the note prepared by him 
eel Eee ed to the Finance Department he first dis- 
a ra tae suggested slashing down of the royalty on 
oreo that it would set a bad precedent but as usual 

Pu a different Pro-:ess of reasoning arrived at nearly the same 
Sunt of remission. He exptesszd his concurr-nce with the 
Chief Coaservator in considering that the lessee dzserved as 
much remission as possible and chat th> failure to slash down 
the royalty should be taken into account in otherwise com- 
puting the loss which he had suffered, ls comments as re- 
gards ppeeendae of the lessee were all taken from the re- 
eo ho crate and the Commission and in doing 


The lessee took an eatly opporturity to inform the 
Department about this high incidence of rot in the 








a ll 





‘condition about ‘the “payment of 50% of 


March, 1963.°Now this completes 
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standing trees. They also gave a list af such stumps é 


which had been marked fit but : 
turned out to be unsound hea on felling had 


Then, without making any reference to the percentages. revealed 
by -the evamiuation by the«territorial.staff he stated that 45% 
was the average ‘rot otf the ‘three species and thar to od 
over-estimation the committee .had recommended 40% of the 
rot. He then analysed the report of the Chief -Conservacor 
and in doing so stated— 


“The initial -reports of compartments 51, 52 (A .& B) 
and 53 (a) S. L. (South Lolab) (which he . took for 
comparison) ‘recommended 33% of ‘rot’ against 47% 
recommended for this coupe-” 


And he said this in the face of the Divisional Forest 
Officer's calculation of the rot as between 12% and i5%. 
He «then proceeded to state that the Committee had fixed 
it at :40% and :that:the reliet provosed by .the Chief.Conser- 
vator» was. Ks 804.400, this being 40% of Rs. 20,11,000. In 
making this r+ commendation Mr. Nag stated that owing to 
the -high bid it«was*not "proper to deduct any. . percentage 
for:normal rot. However, wher finally he forwarded his . proposal 
to Finance, he struck «out the anount of relief .proposed, 
but left >the other parts of -his note unaffected. 


28.61 -The Finance Depattment ‘as -already seen ruled 
that only ‘80% of che percentage recommended by the 
Committee should be ‘allowed and annexed .to theis memoran- 
dum :a-list of seven leases of -which the lease with which.we 
atevconcerned “iwasr the: firstiain ewhich they said they would 
‘permit relief to the extent of 32% alone and this worked. 
out to Rs.°6,43,000. ‘The Forest Secretary Mr. Nag then 
prepared a: memorandum for being placed before the Cabinet, 
the text of which «was :the Same .as the note .to ithe Finance 
Department:and in the -final recommendation . sanction of .the 
Cabinet .was «sought ‘for the grant. of relief .of.Rs- 6,43,000 in 
terms of the recommendations of -the Fuance Department. 
In this: case at least :he was: responsible for no. further poianian- 
A Government Order was thereafter passed in terms © ae 
Cabinet decision (vide Document 50), I have to a aa pia 
thisc Government’ Order was-passed vaiter, * wss ascertaine 


ifi ; emission by satisfying. the 
the lessee -had qualified fot the T ba st 


osed remission . before the 3lst 
the narrative of -the facts in 
rd to this lease: 


deducting the:amount of the prop 


telation to the grant of relief in ree 


tline the answer of the 
e.comes to this: 


as 173 -duting 


2862 I-have stated in broad ou 
tespondent, Closely, analysed the, defenc 


eater Ae 
(1) There were numerous casesas Many 
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1961 to 1963 are listed—in which remissions had been granted 
to forest lessees by the Government, The grant of relief Was, 
therefore, nothing unusual and the fact that relief was granted 
to a lessee, though according to the strict terms of the 
agreement the lessee was not entitled to it, does not support the 
theory that the relief to Ghulam Nabi was granted as a matte} 
of special favour, out of the ordinary course and, therefore. 
referrable to favouritism or abuse of power on the part of 


Governmental authorities. 


28.63 I agree with this submission but only up to 
a point. The instances quoted by the respondent and in 
regard to most of which I have perused the files, show 
that remissions have been granted as a matter of grace 
and out of the desire to assist lessees who put in 
honest labour and invested capital not to suffer unforeseen 
losses which would deter them from entering into future con- 
tracts. But: this, in my opinion, does not offer any real answer 
to the charge which is that even though there was no abnor- 
mal rot and, therefore, though no loss referrable to it, was 
suffered, yet by manipulation and- fabrication of docu- 
ments and by the exercise of pressure on the subordi- 
nate: and superior staff of the Forest Department, exaggerated 
claims for losses suffered were recorded and thus a remission 
of royalty was granted not for losses suffered but merely in 
order to increase the profit which the lessee would have 
obtained even otherwise. { do not understand the respondent 
to suggest that in 173 cases which he has listed as an 
annexure to his reply were also cases where the remissions were 
improperly obtained or granted. but even if they were—I 
cannot say that I have investigated them from this point of 
view, I should add that it is plainly not possible to do so— 
it is obvious that they do not afford an answer to the 
charge contained in Allegation 31. If they too were improperly 
granted, it would merely mean that dishonest reports by subordi- 
nate officials were common, but that would be no evidence of the 
Proptiety or correctness of the estimates of the loss incurred by the 
lessee in the leases now in question, It is for this reason that I have 
not thought it worthwhile to examine the instances quoted in any 


oe even if time couid be spared for this wholly irrelevant 


(2) That rot and certain fungus diseases of the flora are 
commen in these forests and with a view to establish this, 


no supprise. This point ha has Sought to emphasis kin 
reference to the other 17 leases; which ein shee ib ne 
consideration by the Commission of Forest Officers set up by 
Mr. Firdous, In these other cases also tlemoflicers’ have: found 
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the presence of quite an extent of rot and have ‘suggested 
relief on that basis. 8é 


28.64 This is amore valid argument than that which I 
have set down as the first of his answers. But a close exami- 
nation ot these 15 other cases relating to stranger lessees, the 
result of Which I have summarised in the tabular statement which 
J have included already, shows that though in the case of 
the other leases there is an attempt at every stage to mini- 
mise the rot percentage, in thecase of the leases with which 
we are concerned in Allegation 31, the attempt is the other way- 
to exaggerate the percentage, Thus, for instance, in one of 
these cases - lease of compartment 13 Drangyari — which is re- 
ferred to by the Commission of officers as a compartment _ 
comparable to 9-Rajwar, it was found that rot was more 
predominent in kail as compared to deodar. The relief reco= 
mended was confined to kail. In the present case I haye 
drawn attention to the fact that though the Commission 
of Officers at the commencment of their report stated that 
the percentage of rot in fir was normal being 15 and 20%, 
still when they come to the computation of the rot percen- 
tage, they first recorded a finding that the percentage of 
rot in fir was 44% and then averaged the percentage of 
rot yielded by the other species as 45% and finally suggeted a 
rebate even in respect of the royalty attributable to fir. 
I have not been able. to discern any such discrepancy in 
the finding of the Commission or of the Chief Conservator 
of Forests in respect of the other leases: Again, in the case 
of the other leases where the averaging is done, it is no 
deubt. done by taking into account the percentage of rot in 
the different species of timber. This type of averaging works 
there to the detriment of the lessee and in favour of the 
Government, because there the average in the case of deodar 
is high it is breught down by averaging it with the for 
percentage of other species. This has happened in_ several 0 
the other cases included in the 18 dealt with by the Commission. 
In the case of the present lessee, this kind of averaging has 
been to their advantage, having regard to the volume © 
deodar as well as the percentage of rot in it. 


28.65 Lastly, about the manner in which the pice 
has been made for unfit trees which had been soe oe ae 
already pointed out that though a considerble Vo une ie 
trees maked in these compartments were shown as un ean 
markings, no deduction was made for this unfit Hee eeeee on 
the reasons assigned for the failure to make ule See 
which is normal and has been done in the other ca ’ 


I have pointed, fanciful. 


O8.66.. The adoptiongintersaliayvot nese Picioons sore 
with the manipulation of the figures patel ae ee cote 
in great details all point to the conclusion t at ee eerently 
leases in which Ghulam Nabi was interested was treares: Do 
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witha: view to inflate the percentage of rotor the-degree-of 
loss). The figures of unsound volume furnished. by: the lessze 
in his lists (Document 51) are ignored, and even the result of 
the» extensive: checkirg: of over 400: unsound stumps (Document 
39)*is deliberatély discarded and other figures: worked out. pur- 
porting? to» take: into account other materials whose existence js 
shadowy: and* whose: details are’ not specified for these the. res. 
pondent-has no comment ‘to offer. 


2867: iAs: one goes through these files one: cannot-resist 
a: feeling’ that there: is’ some: conspiracy from the territorial 
staff: upwards’ at: each stage to find: some basis _ or justifica- 
tion for’ adding: to the profit.cf: this lessee. This: is- quite-in 
contrast: with the very stiff and; what one migut term, the 
usual official attitude’ when dealing with the’ complaints: of-or 
requests by- other lessees. It is: the presence-of these. factors 
that distinguishes ‘the leases with which. Allegations 29 and» 31 
are: concerned fromthe others. dealt: with by: the. Commission 
and. by: the» Chief: Conservator. of: Forests. ; 


(3): The respondent: next total'y denies 


(a) that he: sent» foror had any talk with the. Conser- 
vator: of Forests Mr: Beg; the timber Utilization Offi 
cer. Mr Kaul or other: staff or gave them directions 
to.inflate: the loss; and 


(b). that hee did not send! fcr: and direct Mr. Firdous, 
the: Chief \Gonservatcr: of Forests: to ensure that subs. 
tential rehef:was- afforded to Shri Ghulam. Nabi. 


1 ee, In accor danceswithl the principle that J have followed, 
fluedced-the Ga y trerespondent regarding:his having met oriin- 
aevilaie € Sonsetvatorard.the Timber Utilizatien Otficer; and it 
aetactpae BRaR noticed that im dealing with the: teport by. the 
an ae “ ate Offic: rs I have. nade my: positicn:1n. this: rer 
5 cre a 2 Outt tl ese officers: have in their.affidavirs, stated 
virected Fier ent sent forithem orheppened to meet. them,an 
that Gilet None pegatbas Ploper: steps were teken to ensure 
Piel nee tained a decent amount by way of remission 
an Fitcilvonthn ae accepting these ‘Statements’ as materia 
expressing the. feel : as asl have indicated earlier | cannot help 
these offi bh é:that though there is no raterial to-hold! that 
‘ 1cers haye been. influenced by the-respondert: they-have 
he whatever: lay: in» theit 


Hees , 1088. As: the: Range i d. the 
pease ne west Officer, have all Leen Lene eee 
cumenis such as we have. in Documents. 26 and’ 27, 


the members of the Commissj j 

é s10n, particular] ivisional 
Forest Officer, could not be: held. to Ae oes reais: 
fabrication: and. manipulation The:result,; therefore, js. that 
though the. Government have not bien: able:tovestalish that there 
has. been. any» interference. by: the. Tespondent: by: way | 
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of direction tu the officers, the lessees have obtained a benefit 


which they. would not have. obtained but for these acts of 
misconduct on the part of the officers. 


28.69 So far as regards the Chief Conservator of Forests 
Mr. Firdous, however. I am unable to accept the denial of 
the respondent that he never spoke to him regarding the report 
which he submitted to. the Government. I have already ex- 
plained why I am unable to do so. but on that account it 
would not follow that Ghulam Nabi obtained any financial 
benefit, because what the Chief Conservator did was merely 
to confirm. the findings of the Commission of Officers. and 
these latter had done all the inflation possible. 


28.70 It now remains to examine two matters-- 


(1) Regarding the unjust financial advantage obtained 
by the lessee Messrs Ghulam Nabi Haji Noor-ud-Din; and 


(2) whether the Government have been able to establish 
abuse of power or misconduct on the part of the fespondens 
and if so the amount.of financial gain obtained by Ghulam Nabi. 


As regards the first, I have discussed this question eheents 
bare in dealing with the several documents on which estintae 
of rot was based, and finally I have referred to Pee ee 
which in terms is an admission by the lessee himself regains 
the abnormally low rot percentage. since the Se ae es 
which these applications were made in 1959, 1960, La eats 
included not merely the trees marked fit” but alee a wee 
were marked ‘unfit’. In view of this, ! cone in Pere 
was notin justice entitled to any remission 0 hia deen Hae 
ground of abnormal rot because the rot present en rere 
than normal. Hence the lessees obtained an ie st 8 000. 
advantage to the extent of the entire remission Oi ; 


at 
(2). As regards the other point, I have already state’ a 
the Commission of Officers had estimated the oe Oe ae 
the Chief Conservator of Forests did ne ae RE cre 
finding as to rot percentage But by a calcu ae cere 
and correctness I have discussed _he Ss UEe ee ete eeeneanies 
Rs. 851,000, as compared with Rs aoe wag yielded This, 
of the Commission’s rot percentage woul Marie doubt Chief 
however, was not the figure fing ea Mr. Nag, but as the 
Conservator's recommendation was endorse ay 4 Socepted by 
roposal emerged frem the Finance Departmey A cent ofeae 
Govetouient the relief was granted cE a0 Nhe net result 
of. the royalty (80 “of 40%) % & ae eer on the part of the 
is that by reason of, the oe d no financial advantage. 
respundent Ghulam Nabi obtainec 
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29.1. The charges which remain to be considered may be grouped 
under three heads : 


(1) An undue favour to Mr. Mir Nasrullah, _tke respendent’s 
son-in-law (Allegation 37) which stands in a Class apart ; 


(2) allotment of house sites to the several members cf the 
family listed in Part ‘A’ of Schedule I as well as to scme of 
the other relations listed in Part ‘B’ (Allegation 12) ; ard 


(3) charges of obtaining undue benefit to himself. 


This last group comprises the charges contained in Allegations 35, 38, 36, 
and 34, mentioning them in chronological order. I have only to add that 
in Allegations 14 and 32 there were charges of the respondent having 
benefited himself personally by availing ‘himself of the services of the 
contractor Abdul Gani Bhat on terms of inadequate payment and of 
having an electrical connection at the cost of the Government respcc- 
tively. These have already been dealt with. 


29.2. I shall now procced to deal with these three groups in 
that order. ; 


_ 29.3. No introductory remarks are needed to explain the charge 
eouiained in Allegation 37 which is really self-explanatory. It reads 
thus ; : 


“By the abuse and exploitation of the official position of Bakshi 
Ghulam Mohammad, his son-in-law, Mir Nasrullah obtained 
undue pecuniary advantage in that he received an allotment 
and delivery of a Fiat car from the cfficial quota in 1959 end 
aes pay for this till 1964, though he had sold the car in 


29.4, As elaborated i : 
: » As n the statement of i 
in regard to this charge are— aoe 


(a) that ut of the State’s quota a Fiat car was allotted to Mr. 

Bei Mea ee oe respondent’s son-in-law on the ordcrs 

' ons of the respondent even though there was 
appication or request by him for the purpose ; 


(b) that really Mr. Nasrull 
from the admitted fac 
the registration in his 


ah did not need this car, as seen 
t that he sold this car even before 
name was completed ; and 


(c) that though according to the + 
allottee of a car had to pay and 
on ee the car was delivered, in tke case cn hand Mr. 
asrullah did not make the Payment, nor was an ) demand 
made on him for such payment till the amount Bie was 
recovered from him in 1964 after the respond sed t 
be tlic TBRGe Mans vi «Sf Tespondent ceased to 


ules and the practice evcry 
paid its price before posses- 
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29.55) Beletep ; 
9.5. Before proceeding further I might indicate the foints- 


‘whi 5 
w ch are not disputed and those which are in controversy : 


(1) That a new Fiat car was allotted to Mr. Nasrullah and 


that it was delivered to him in June 1959 is not in disput 
but what is in dispute is that it was allotted at the aataaie: 
of the respondent. It is the- case of the respondent that 
he had nothing to do with the allotment of these cars 
which were obtained by the State from the manufacturers 
as Part of the State quota and that the entire questicn of 
their allotment to officers was in the hands of the Trans- 
port Commissioner who made the allotments on principles 
evolved by him based upcon the positicn and the need 
of the officer, and in regard to this the defence of Mr. Mir 
Nasrullah to whom notice was issued and who has filed 
statement in reply is practically the same. 


(2) Itis not in dispute that the car was sold by Mr. Nasrullah 


(3) 


29.6. 


is how the allotment of the 
were any irregularities 1n 1t 


in or about November 1960. He does not cffer any ex- 
planation as to why the car was allotted to him if really . 
he had no need for the car which he disposed of even be- 
fore it was finally registered in his name. His only 
statement is an admission that. ke sold the car. 


It is admitted that the price of the vehicle allotted to him 
and. of which he took delivery in June 1959 and which he 
sold later and obtained consideration therefore, was not 


-paid to the Government till 1964. The defence of the 


respondent is that he did not know-about the non-pay- 

ment and that if the amount was not demanded, it was 

not owing to any instruction on his part, while that of 
Mr. Nasrullah is that the bill for the price was not brought 
to his notice and that there were no demand or reminders 
till 1964 and that when a demand was made he imme- 
diately paid up the amount. He also places some reliance 
on certain documents which I circulated to the parties 
after my inspection of the original records, in which 
according to the ledgers of the Department there were 
other cases in which the outstandings in respect of the 
price of the vehicles sold to allottees were left in arrear 
for a considerable period, besides a few other doucments 
to. which reference will be made in due course. Basing 
himself on the documents circulated by me Mr. Nasrullah 
has raised the defence that if he was In arrear and no 
demand was made on him for the payment of the amount 
due from him, it was in line with the general lethargy 
of the Department and was not to be attributed to either 
his relationship to the respondent nor; of course, to any 
direction of the respondent or intervention on his behalf. 


The first and primary point, therefore, to be considered 
Fiat car came to be made—whether there 


and whether the same was due to any erder 
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br direction of the respondent as stated by the Governmcnt. ‘Beferc, 
however, referring to the documents which in my opinicn ccnvin.crgly 
establish that the allotment of the car was on ihe directicn cf tle 1e3- 
nt, I.shall briefly summarise the documents filed in tke cate in 
a) the allotment ; (b) the celivery of pessessicn ; (c) the 


ponde 
d) to the recovery cf tle piice ave t 
p ) 


relation to ( 
resale by Mr. Nasrullah ; .and 


the Government from him. 


29.7. A new Fiat car was delivered to Mr. Nasiullah who was 
then Deputy Commissioner, Srinagar, cn 18th June, 1850 (Decumcnt 
1). No bill was sent simultaneously but a bill dated 281h August, 1959 
bearing No. 3462 for Rs. 10,462.67 being its price was fcrwaracd to Lim 
(Document. 2) and this was an enclosure to.a lettcr addressed to him 
in which the. bill was referred to and early setiloment and payment was 
requested (Document 3 dated 2nd September, 1959). ‘Lhat the bill 
with the covering letter was delivered to Mr. Nasrullah is proved by 
Document 4 which is item 12 on page 43 of the Peon Book of the Parts 
Department for 1959, in which this letter which is numbercd 3546 is 
seen.as having been delivered to. him on 8th September, 1959. The 
delivery book shows that it was received by one Abdul Salam who was 
the. receipt clerk of the Deputy Commissioner’s cflice who kas signed in 
token of receipt. Jam making special reference to this document because 
one of the defences of Mr. Nasrullah is that this bill was never brought 
to his notice—a defence which I shall consider later. 


: 29.8. The car having been delivered, Mr. .Nasiullah desired 
it to be registered in his name and Documents 5 and 6 are in relaticn to 
this registration. Document 5 is a memorandum from the Transport 
Controller Mr. S. K. Raina to the Traffic Superintendent directing him 
to register immediately the car in Mr, Nasrullah’s name. Mr. Raina 
added that the necessary papers would be supplied by the Transpcit office 
at a later date. This is dated 26th October, 1959.. The application 
~ for registration which is Document 6 is signed on bel-alf of Mr. Nasi ullah 
by Bakshi Bashir Ahmed. The endorsement on this applicaticn is that 
the “particulars tally and that it is fit for registration under the 1ules” 
and is:dated 2rd November,1959 and the fasistauionmuniver to he-allot= 
ted for the vehicle was specified as J&K. 8484 and in: the reer 
sonics Aiea was entered in the name cf Mr. Nasrullah against 
He ele sah epemabess 1959 (Document 8) as the registraticn number 
Co) pe ve He of Mr. Nasrullah. Before, however tbe: rapistraticn 
cou. Ze peo be effected, the rules require that the relevant papers 
ini eters Pweg s purchase, the octroi etc. had to be filed 
: 7 ring a i 
which Mr, Raina had ie oe es ae ae Be eects 
f cgistrationtontheragistening authority Daan, _ alan = 
orwarded and s tides ers had still not been 
o the Traffic Superintendent who was to cffcct the 


Manager of the Transport Departm : ; 
was replied to by the Parts Mena Lp Da eC ae a 
1960 who stated that these documents had been ae ey areas 
Commissioner, Srinagar from whom they might be € : tot Z ea y 
waiting for some time to see ifthe Deputy Commissicney i > Mr. Ni Wi a 
would furnish these documents, and finding that they had eh a ecg 








~ made a requisition for supply or requ 
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received, the registering authority addressed the Deputy Commission 
by Document 10 on 19th February, 1960 requesting that these ee 
ments may be forwarded, so that the registration may be completed 
Even by 15th December, 1960 these documents were not eee ane 
hence a reminder was sent on that date (Document 11). 


29.9. While still things were in this state without the sale papers 
and other documents which were necessary to be produced to enable the 
registration to be finalised being produced, and while the registering 
authority was making frantic efforts to get these documents from Mr. 
Nasrullah, Mr. Nasrullah had sold the motor car which had been allotted 
No. J&K 8484 to Ghulam Nabi Kapra and had received the price in 
full. He addressed the registering authority on 17th November, 1960 
(Document 12) informing him of this fact and requesting that the owner- 
ship of the car may be transferred to the said Ghulam Nabi Kapra, without 
stating cither the date of the sale or the price for which he had sold the 
car. It will be recollected that he had not yet paid the amount of the 
bill which had been sent to him as early as 8th September, 1959. Along 
with this letter (Document 12) the form prescribed for effecting the 
transfer which requires the signature of the original owner as well as of 
the purchaser was sent up to the registering authority (Document 13), 
but curiously enough Mr. Nasrullah did not sign at the place indicated 
for his signature in the document (though the purchaser bad signed it) 


-. nor was the column which requires the price at which the vehcile was 


sold to be stated, filled in, and yet on this form is an endorsement 
reading — 


“Papers are in order—approved—Transfer may be entertained.” 


under the date 30th November, 1960. The vehicle was the subject of 
farther transfers but to this it is unnecessary to refer. 


29.10. Several months after the respondent ceased to be the 
Prime Minister a letter was addressed to Mr. Nasrullah by the Parts 
Manager (Document 15 dated 22nd June, 1964) reminding him of bill 
No. 3462 dated 28th August, 1959 for Rs. 10,462.67. Mr. Nasrullah 
wrote back Document 16 on 27th June, 1964 encolsing a cheque for 
Rs. 10,462.67 which was realised and the account adjusted. These 
exhaust the list of the documents filed to prove the transaction as dis- 
tinguished from those seeking to establish the gravamen of the charge 
against the respondent. 


29.11. I shall now proceed to consider the first of we three 
points which I have set out as those in controversy in this a logan: 
Before, however, doing s0, T might usefully start Bye ae e is 
reply of the respondent and then of Mr. Nasrullah as ace s how 
allotment came about. The respondent states in paragraph ; 


no knowledge of the purchase of the Fiat car by bis sonrin a Te 
the Transport Department. “Such matters of supply or @ f the Trans- 
car to a Government officer were within the Le ae Ns allotments 
port Commissioner, and so far as he can remember St 


step ver an officer 
‘vouldibeondereds bythe Transport Commissioner wheneve 


est allotment of a Vehicle subject 
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to availability. In so far as he can remember epee ef supply or alles 
ment in favour of his son-in-law of a F lat car enor t a ae a cane 
any make was ever referred to him.’”’ Mr. Nasrullah’s Statement jy 
eS “This respondent (Mir Nasrullah) never sought the help or 
intervention of his father-in-law Bakshi Ghulam Mohammaq 
for allotment or supply of the car from the Transport Depart. 
ment nor was any such intervention necessary as the Trage 
port Commissioner was fully competent to allot Cars.”? 


It has, however, to be‘noticed that Mr. Nasrullah does not Say as the 
respondent would seem to imply, that he made an application to the 
Transport Commissioner for the allotment of a car to him and in fact the 
files do not show any request by him for such an allotment. The _first 
document that there is in respect of this transaction is the order for delivery 
dated 18th June, 1959, (Document | referred to already). If, there. 
fore, Mr. Nasrullah did not make any application or request for allot- 
ment, the case of Mr. Nasrullah should be taken to be that the Transport 
Commissioner after satisfying himself by enquiry or _ other wise that 
Mr. Nasrullah needed a car, allotted one to him on his own initiative. 
This would be. rather strange and would not appear to be supported 
even by the practice that is referred to by the respondent himself. 


29.12. If Mr. Nasrullah did not make a request to the Transport 
Commissioner for the allotment of a car to him, on Whose susggestion 
then did he make the allotment, would naturally arise for consideration, 


29.13. I shall now proceed to examine the files and the relevant 
one is file 671/PD/59 which contains the papers in relation to allotment 
of cars in 1959. Now the total number of Fiat cars which was recieved 
by the Jammu and Kashmir Government in the 1959 allotment, inclu- 
ding both the regular quota as well as special one, was eight. These 
eight cars were allotted to— 


(1) Shri Narinder Sethi, Director, Radio Kashmir, and was 
registered as J&K 766]. 


(2) Raja Jaswant Singh, Advocate General, registered as J&K 


(3) Shri Dwarkanath, Perelaly, General Department, regis- 
57. 


tered as J&K 


(4) Mr. Masrullah, registered as J&K 8484, 


(6) 2a he a pica, Government Architect, registered 


(7) Shri Datar Singh, Development Adviser 


i t ;ashmir 
Government registered as J&K 8450, © the Kashm 
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(8) One to the Gover: 
as J&K 8704. rnment Transport Depariment, registercd 


29.14. I shall now proceed t 
o set out from 

made: gone pe others nor so, by several ee eee 
at cars and the manner in which s ate 
cre lig bck oe ime part wiih the eee ees eee 
5 ING n, Director of Tourism, add ' eanen 
on 7th February, 1959 (page 18 of the file) to eo OF Raina Pen ate 
Bees to the respondent stating that he had to be consta ay nobile 
as the tourist season was approaching and added AP ee 


“J would, therefore, request i 
; g you kindly to beg the Pri ini 
pe ee a instruct the Transport Ghitioites for nes 
; to me out of the fixed quota. I 
grt if you would be good enough to send eae x 
reply..--+: to enable me to arrange funds for the purpose.” 


The noting on this letter is i 
of some importance. It i 
4 } bye . It is marked 
oe by his Private Secretary on 19th February, 1959 and the aoe 
N inister in his turn marks it to the Transport Commissioner, and_ the 
Ehgushont Coe to the Parts Manager, and the reply of the 
arts Manager wiic as obviously come from above i i 
ei 
to the note— ees 


“Say that there is no allocation made to this department and 
the supply position 1s still very tight and it may not be possible 
to make arrangement for supply of a Fiat car.” 


A reply was accordingly sent on 13th May, 1959 (page 19 of the file) 
explaining that the supply position was very tight. This wasan unsuccess- 
ful application. 


29.15. On page 22 of the same file there is a letter dated 30th 
March, 1959 from S. Datar Singh to whom one of the eight of that 
year’s quota was allotted. It is a personal letter addressed to the res- 
pondent and in this he says— 


“J wrote to you that my Car in Delhi was very old and unservice- 
able and you were good enough to order the Transport Controller 
to allot me one Fiat car for which I gave a cheque to the Transport 
Controller on 90-2-1959 for Rs. 10,500/-..-++- After your 
instructions only 2 Fiat cars were received in February out 
of which one car was allotted to the Advocate General and the 
other to the Press Representative (Narinder Sethi) and the 
Transport Controller told me that I will be given the first 
priority when the second batch of two cars arrives: = +: ., The 
Transport Controller tells me that two cars will be arriving in the 
next few days but jou have given him 6 names 1? which my name 
does not appear (underlying mine, but this chit in which the 
six names where specified is not available on the file). 1 think 
there seems to be some misunderstanding because the Trans- 
port Controller had promised one of these two cars to Ms 


—— 
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I hope you will kindly see that one of the two Cars is allotted 
to me.” 


i 1 's of the second 
t this stage point out that the two cars 0 
See allotten to (a) Mr. Dwarkanath, and (2) Mr. Nas- 


rullah), 


the r “T.C.. Mr. Datar Singh 

i : marked by the respondent to “T.C. 1g 
fie yetie ve bya personal letter to the Transport Controller bearing 
eee date 30th March, 1959 (page 24 of the file) which he winds up 


in these terms— 


Fane jou will kindly get the Prime Minister’s orders end eletrcnt 
of one of the two cars you are expecting in the next few days 
and will deliver that care to me at Delhi as promised, (Under- 


lining mine) 


Ultimately on 9th December, 1959 a Fiat car was allotted to My. Datar 
Singh not out of the consignment then received but from a later ccnsign- 


ment. 


29.16. On page 26 of the file there is a letter dated 28th November, 
1958 from S. Datar Singh addressed to Mr. S. K. Raina, Transport 
Controller which reads— ; 


“Enclosed ‘please find the Sanction of the Prime Minister for allottis g 
me a Fiat and I shall be glad if you will kindly let me have one 
from the first lot received.”’ 


(A car was reserved for S. Datar Singh on 18th November, 
1959) 


29.17. On page 29 of the file is a letter addressed by Shri 
Siddiqi to whom a car was allotted on 11th November, 1959 and later 
registered as J&K 8456. On 16th February, 1959 Shri Siddiqi writes 
to the Transport Controller— 


“Kindly refer to the verbal 5 aa of the Hon'ble Prime Minister 
who has Kindly agreed and spoke to Jou for allotting me a car from 
the Government quota.” 


Later he refers to the amount of advance he has paid and desires to know 
the amount, if any payable by him, 


29.18. The Chief Secretary Pirzada Ghulam Ahmed had eyi- 

dently made an application earlier and the Tesquest for the allotment 

is repeated in a letter addressed to him to the Transport Controller at 

page 54 of the file. He had enclosed a cheque foy Rs, 11,000/- to-meet 
the price of the car reserved for him from out of the Government quota, 
adding that he hoped he would get the car by the 29nd October as pro- 
mised by him. A car was allotted to him on 18th November, 1959 on 
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which date also the reservation was recorded of one vehicle for 8. Datar 
Singh (see pase 57 of the file). 


99,19. The correspondence which 1 have exiracied between 
Mr. Siddiqi and the Transport Controller and between S. Datar Singh 
d the respondent, particularly the later, would show that the siate-_ 
53 t by the respondent that he had nothing to ao with the allotment 
evens isnot true. Lhe reference to the six names which were stated to. 
te been given by the respondent to the ‘Transport Contr elles for oe 
allotment of the cars taken along with the fact that the ny. oO ee I poe 
earlier had already been allotted, would make out that he ned ave 
directions for allotment 1n respect of the cars which were expecte ee € 
received in that year. I have already pointed out from the dates ) = a 
ment that out of the two_cars then received and in- regard ee whic. : 
allotment had already been made — one of them to Myr. Nasr ulla nant 
this allotment las to be viewed in the light of the 1eply to the request 
of Mr. Madan, Director of Toursim who was told that owing to the tight 
supply no vehicle could be allotted to him notwithstanding it was aecee 
nised that having regard to the duties which the Director o! *ouilsm” 
had to perform the possession of a car was an absolute necessity for hom. 
In view of the conclusion that I have reached on the basis of the letters 
on the file, 1 do not, think it necessary io examine the correciness or 
truth of the statement of Mr. Nasrullah that he did not approach his 
father-in-law for the allotment ot a car and that the Transport Commis- 
sioner was competent to make the same. It does not matter very much 
whether the respondent made the order for the allotment at the request 
of Mr. Nasrullah or even without such a request. As Mr. Nastullah 
has not stated in his reply that for the proper performance of the cutics 
of his office he had need of a vehicle, | do not propose to examine ike 
question as to whether he had any other vehicle which he could use and 
as to whether there was any real necessity for him to obtain an allotment. 


29.20. In regard to this, however, there is one matter to which 
reference must be made since it has a bearing not merely on this question 


_ of need, but also on the third point regarding the non-payment of the 


price. Earlier 1 have set out the documents in relation to the regis- 
tration of this car which show that the car, the delivery of which was 
obtained in June 1959 was sold in November 1960 and even before the 
formalities in connection with the registration of the vehicle in the name 
of Mr. Nasrullah had been completed by the essential documents like the 
sale note and the octroi receipt being produccd. The only object of 
the sale of the car appears to me to obtain the maximum profit from the 
difference between the price for which he was able to purchase the 
vehcile and owing to the restricted availability of these vehicles for the 
general public, the very high price that it would have fetched in the open 


market and it is in this aspect that one notices that in the application for 


recognising the transfer and entering the name of the iransferce in the 

register of vehicles, the price on which the vehicle was sold is not set 
out, nor does it appear even in the covering letteer which Mr.Nasrullah 
wrote to the registering authority. One, therefore, gets the impression 
that the purpose ‘of obtaining the allotment was just to cficct the sale of 
the vehicle at a profit after using it for some time. 
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29.21. The last of the questions arising ae respect of see area: 
tion is the non-payment of the price for nearly ive shee were ie 
i he case of the Government is that the Transport Dep f 
ae ee a ve Nasrullah for the payment because He ve the ets 
ag : in ot to do so. e respondent in hig 
sonny anaes rae did not even know that Mr. Nasrullah 
SUH sca onies to the Department and there was, therefore, no question 
owed ae Day anyone not to demand the sums. Mr. Nasrullah states 
of ae bill forthe payment was received in his office, but as no reminder 
ie ae ayment was sent, the matter escaped his attention and when in: 

1964 ee payment was demanded he paid the same. 


.22. That the first bill (Document 2) was received in his office 
which ate by the entry in the Peon Book (Document 4) Rs ‘not pocce: 
Mr, Nasrullah’s statement of the receipt of the bill is rather am 1guous, 
namely as to whether he personally knew of its receipt or whether he 
admits merely the receipt of the bill by one of his staff. Butsince he does 
not say that the bill and the covering letter were not handed 
over to him by his subordinates, I Shall have to proceed 
on the basis that they came into his hands. The covering 
letter(Document 3)did require him to make payment at an early date. Mr, 
Nasrullah was a responsible officer and for a man of his position I am 
utterly unable to understand why he should expect a series of reminders 
before he need make a payment. Besides, Ido not believe him 
when he says that he was not aware that the price of the car 
had not been paid. It is much too naive, if not childish » an explanation 
‘to deserve credence. He was using the car every day and he could not 
have forgotton that he had not paid its price. He was certainly aware of 
the demand by the registering authority of documents which included 
the sale papers, and they were not being supplied. I cannot for a 
moment believe that when the sale papers were being called for, he 
was not aware of their nonexistence, because he had not yet paid the 
Price. These apart, in November 1960 he had sold the car and received 
the price and at that stage at least, even without a reminder from the 
Department he must have hnown that he had not yet paid its price 
to the Government. I, therefore, do not find any extenuating circumstance 
oF eoeuable explanation for the non-payments of the price by Mr. 

asrullah, 


29.23. Relying on certain documents I circulated to the Parties, 
and certain others to which reference will be made later, Mr. Nasrullah 
has raised a contention that there was no rule that Payment of the price 
of cars should be made in advance, or even on delivery. The debits 
shown in the documents I circulated have been Proved to have been 

wrong and Mr. Nasrullah is not Cofrect in stating the rules as they 
prevailed. It should be noticed that in his case the Government had 
already paid the price to the supplier. That the Price of the vehicles that 
were allotted was collected even before delivery and that as a matter of 
practice and principle that cars were delivered only against payment is 
seen from several Papers in this file. For instance, on page 8 of this 
file is a letter from the Jammu and Kashmir Motor Corporation (agents 
for Premier Automobiles through whom the supplies were effected) 





| 
| 
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Transport Controller. It is a bill by the company for the price 
ee Be ielas supplied. It contains an endorsement dated 21st April, 1959 
by the Parts Manager which reads : 


“The Fiat cars may be given to other department or officer at 
Jammu against payment of Rs. 10,463.” 


To the same effect is another letter dated 18th November, 1960 at page 
971 of the same file from Mr. S. K. Raina, Transport Controller to Mr. 
Lakshmi Rattan, Accountant General, Jammu and Kashmir, Srinagar 
stating that a car will be available in about a month and a half’s time. 
“You will, therefore, arrange to remit Rs. 11,433.15 to the Transport 
Department towards the delivered cost of the unit at Jammu so that the 
car is reserved for you.” 


29.24. Now, as regards the Fiat carsallottedin 1959, payment 
of their price was made in the manner to be set forth. Mr. Narinder 
Sethi had deposited an amount of Rs. 10,500 long before the delivery 
of the car to him and a letter on page 20 of the file is by the Parts Manager 
to the Deputy Transport Controller requesting that the balance after 
adjusting the price of the car may be refunded to the purchaser. Raja 
Jaswant Singh states in his letter dated 19th September, 1959 (page 46 
of the file) that he took delivery of the car after payment by cheque 
of Rs. 10,500/- which was more than the price of the car and on page 47 
there is a direction to the Deputy Transport Controller to arrange to 
refund the balance due to Raja Jaswant Singh, Advocate® General. 
Mr. Dwarkanath paid Rs. 6,120/- to the Transport Controller on 9th 
February, 1959 more than a month before the car was delivered to him 
and the balance of Rs. 3,783/- was paid by him to the Firm Jay Kay Motor 
Corporation directly at the time when he took delivery. Mr. Siddiqi 
who was allotted the car in November 1959 had deposited with the 
Department Rs. 7,500/- in March 1959, but he withdrew this amount 
in June of that year and made the payment direct to the dealer Jay Kay 
Motor Corporation at the time when he took delivery. Pirzada Ghulam 
Ahmed, the Chief Secretary, whose allotment order is dated 18th Novem- 
ber 1959" forwarded a cheque ‘to ? the! Transport? Controller’ on the 
17th October, 1959 (page 54 of the file) stating— 


“I enclose herewith a cheque for Rs. 11,000/- drawn in your 
favour to enable you to meet the cost of the car that you have 
reserved for me from out of the Government quota.” 


The car was delivered to him much later. 
a car was allotted in December 1959 had de 
Controller on 20th February, 1959 Rs. 10 
ges een 1959 to the respondent already referred to vide page 
2 ons le. This cheque, however,” appears to have been misplaced 
y : ie ransport Department as seen from a later’ part of the same letter 

an e, therefore, Sent a new chqeue with stop instructions to the Bank 
" regard to the previous cheque. The new cheque was sent to the 
ansport Controller on 30th March, 1959 vide page 24 of the file and 


thereafj . 
ae alter there was only a question of the excess having to be refunded 
for the Department and, therefore, 


S. Datar Singh to whom 
posited with the Transport 
,900/- as seen from his letter 


tm, The eighth car was reserved 
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re We uestion of any payment. The cost of all these vehicles 
thesia for by the Department by 30th March, 1959 a is seen them 
the bill of Jay Kay Motor Corporation at page 45 of the Wee t wou d 
thus be seen that in respect of all the other cars allotted in 1959, payment 
had been received much earlier or at least before delivery. The question 
naturally arises why this payment was not insisted on. Three expla- 
nations are possible— 


(1) That this was done on the direction or the suggestion of 
the respondent. 


(2) That the Transport Controller knowing cf ‘the relation- 
ship between Mr. Nasrullah and the respondent did not 
think it prudent to insist on payment. 


(3) That just like Mr. Nasrullah “forgetting”’ about what 
he owed, the Transport Department officials had similarly 
a weak memory or were lethargic, inefficient or negligent in 
collecting the outstandings due from the parties, the third 
alternative being the one suggested by Mr. Nastullah. 


It is the first alternative alone that would constitute misconduct on the 


part of the respondent, but in order to draw this inference, there is 


nothing in the files and there is no other material other than statements 
in affidavits which I discard, from which such a conclusion could he 
drawn. This leaves the second and third alternatives, but I consider 


the second as the one to be preferred, because it is that which is consistent 
with the facts. 


29.25. To establish the third alternative Mr. Mir Nasrullah 
called for the production cf certain records from which he seeks to 
show that there were several other officers from whom large outstandings 
were due and which remained uncollected for considerable periods of 


ume and that, therefore, this acn-collection of the dues from him is not 
to be attributed to his personal relationship to the respondent but to 
the general Inefficiency or negligence of the Transport Department, 
in the matter of collection cf outstanding dues, 


29.26. The first of them) is a letter from Ge Par 
4 he enl is ( arts Manager to 
Pe canapeil Adviser and Chief Accounts Officer (FA & CAO) dated 
: th February, 1963 teferring to the amount of outstandings due from 
our officers. It refers first to a sum of Rs. 452.13 being due from the 


Zonal Commandant Of the N.C.C. Rifles at Srinagar, The cost of 
the jeep had been paia, but that of the Spares which Were supplied 
later Was not paid for and it recites seyera] reminders to the officer to 
remit ihe sum. (2) The second ‘officer from whom an amount was due 
Was Said to be the Finance Secretary who had paid a ‘sum £R 500/. 
towards his dues but left over Rg setidite i cone 


- 1100/ odd outstanding ij; Clic 
: ae ) 1Ging IN Connection 
with which five reminaers had been sent but no reply had “been received 


(3) Th. third was the Chief Secretary Pirzada Ghulam Ahmed to whem 

i Was Stated no bi'l had been issued (J have already pointed out thet no 

ainount was due from him), and (4) lastly Justice Nayar (a former 
1. ee) is BS 7 Y p 

Judge of the High Court) is referred to and as regards him it is stated 





Mr. Nasrullah have some significance in 
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that a bill already issued might be treateu as cancelled because he got no 
vehicle from the Department. On the reverse of this letter the details 
of these cases ace set out and a need for further examination is in- 
dicated. 1 do not see how this helps Mr. Wasrullah, because it shows 
that in cases where amounts were due, reniinders were being repeatecly 
sent, for the absence of which in his case he offers no explanation in his 
reply if the ducument Gi! which he relies affords any precedent. Be- 
sides it should be noted that items 3 and 4 alone referred to the price of 
-cars allotted to officers being in arrear, and in both these cases, there 


was a mistake as is nointea out in the discussion on the reverse of tne 


document, that there was a small balance owing from the Chief Sec- 
retary whose origin which is fully explained in the next document to be 
_referred, and that in the case of Mr. Justice Nayar the debit was erroneous 
“because no car was delivered to him. 


29.27. The second document relied un by Mr. Nasrullah is a 
letter from the FA & CAO to the Parts Manager in reply to Document 
}. It contains the result of the examination by this Accounts Depart- 
ment which after confirming the amounts due from the Zonal Com- 
mandant and Mr. P.N. Chadku explains how a debit came to be made 


‘against the Chief Secretary: | Against a price of Rs. 10,447.04 for the 
-car allotted to him he had paid in advance a sum of Rs. 11,000. When 
the office was directed to refund the balance to him, they refunded by 


mistake Rs. 174.04 in excess. The Parts: Manager was directed to 
explain the position to the customer and recover the same. In the 


case of Mr. Dwarkanath against a sum of Rs. 10,462 due from him for 


the car, he had made an advance payment of Rs. 3,783 and paid to 
the company Rs. 6,120 and this left the balance of over Rs. 500. It 
was suggested that the matter may be pursued and recovery made. Next 


_we have the case of Mr. Nasrullah to whom, it states, a car had been 


delivered. Even the date of delivery was not intimated and the case 
was put up to the Transport Controller for orders. It is only to be 
noticed that notwithstanding this, there were no orders issued by the 
Transport Controller for the recovery of this price and, therefore, negli- 
gence or lethargy could not be a possible explanation for their failure to 
make a demand. The next is the case of Justice Shahmiri to whom an 
Ambassador car was delivered and it shows that he had made payment 
in advance of Rs. 13,600 leaving a balance of Rs. 271, and lastly we 
have the case of a Superintending Engineer in Water Works, Jammu 
from whom a sum of Rs. 400 odd was due. I do not see how this 
document helps Mr. Nasrullah. For one thing his own seems to have 
been the only case where the whole of the price has not been received 


‘in advance or at the time of the delivery of the car and secondly, notwith- 
standing that the Financial Department required the case to be pursued 


and a demand made, the Transport Controller had taken no action 
and that it was only in 1964 long afte: the respondent ceased to be the 
Prime Minister that a demand (after the first bill) is made for the pay- 
ment of the outstandings. 


29.28, The office notings in Document | and 2 referrcd to by 
the light of his defence. The 
office note at page 11 of the file (No. 3/A of the office of FA & CAO) 
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which Mr. Nasrullah has required to be produced reads in relation 
to him-- 


“An amount of Rs. 10,462.67 as already intimated represents 
the cost of one Fiat car debited to the account of the above 


officer on 1-3-61...... 22 


ince ayment of the car by the officer concerned was abnormally 
ee suggested in this office letter referred to above (Docu- 
ment 3 at page 25 of File No. 3/A) that “‘the case be put up to the Tians- 
port Controller. So far it is not known whether the needful was done 
or not. It is also not known whether any demand for payment of cost 
of the said cay was made and subsequently followed with the officer at 
your end. Date of the delivery of the car has not so far been communi- 
cated to this office (FA & CAO) which may please be done now. On 
receipt of this letter the matter should please be taken up with the officer 
concerned and the amount recovered under an intimation to this office. 
‘In addition to the above, an amount of Rs. 205.03 representing repairing 
charges as per your bilis is also recoverable from Shri Nasrullah.” 


29.29. Document 4 which Mr. Nasrullah desired to be pro- 
duced is a statement’ showing outstandings on account of purchase of 
Vehicles against seven officers submitted to the Public Accounts Com- 
mittee on 23rd February, 1965. This statement lists several officers as 
persons from whom outstandings were due. The books of account 
and other details in relation to the amount outstanding against these 
officers have been placed before me, but before examining them it might 
be useful to explain the exact nature of the transactions and certain 
other circumstances. The vehicles for which these debits were raised 
were used ones in regard to which most of these officers had been in 


possession for their official Purposes and which under certain Govern- 


in this list, the vehicle was handed over to him on 26th July, 1962 while 
its allotment by which he became the Owner was on 29th May, 1963. 
The second, Mr. Sheikh Aslam was also a Superintendent of Police and 
he was given possession of the vehicle on 3rd October, 1962 and the 
ae to qi by allotment Was On 29th May, 1963. Commandant Ghulam 
es nal ne third, was given Possession of his vehicle cn Sth June, 1963 
eae es Nea order to him is dated 12th July, 1963. The fourth 
ae Ne r an who was a Deputy Commissioner was given the use 
ees oh eee a and the allotment to him was by a 
: ay, 1963. Mr. Mohd h 
pene otters Mes a Superintendent of Police to whom ae ee oe deli- 
| ated 3 -_ The sixth . ar Si 
ths op Poetsin of the car on 23in'May ise Me, Amar Sih 
“cn Ne became owner on 12th Jul 
: : ¢ y, 1963. T 
2e8 i me Kirmani was Elven possession of the car on Mittin, 1963 
‘ y 4 Government Order it was allotted to him on 12th July. 1963 
ere ening vie pra Purpose of clearing the ground for Arena 
ae € Cases there was no questio i 
before delivery as in the case of the new Pte) ee ae 
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29.30. 1 shall now proceed to narrate the manner and circums- 
tances in which the allotment and sale of these second-hand vehicles 
took place, as well as to why the price remained unpaid. On the 7th May, 
1962 at a meeting of the Cabinet it was decided that Ministers should send 
to the Cabinet the names of persons whose duties in their opinion re- 
quired them to be mobile (page 3/correspondence of File TR 302/52/ii 
Home Department). The Chief Secretary was thereafter requested to 
get framed lists of such officers and have the lists passed on for submis- 
sion to the Cabinet. Lists were accordingly drawn up basec on the re- 
commendation of the head of each Department and thereafter jeeps of 
which they were already in possession were allotted to them. A Govern- 
ment Order was issued pursuant to the earlier Cabinet decision and this 


. read— 


“Sanction is accorded to the sale of Government vehicles of 
the State Garages Department in favour of the officers listed 
in the annexure to the order at the costs indicated against 
each subject to the condition that the cost is paid by each 
officer in one instalment.” (vide page 41 of the file). 


‘There was a. further clause in tne Government Order which referred 
to the grant of motor car advance in favour of the officers equivalent to 
the amount admissible under the Motor Car Advance Rules for pur- 
chase of new vehicles. In the annexure to the Government Order the 
vehicle number and the make of the jeep were set out along with the 
mileage run, as also the price originally paid and the price to be charged. 


Several of the officers made payments, some in full, some in part, some 


not at all. The grounds upon which those who did not pay or pay in 
full and resisted the payment were two : (1) That the prices fixed were 
not reasonable having regard to the damage which the vehicles had 
suffered by reason of the user previous to the sale and (2) they claimed 
to deduct the motor car advance to which they said they were entitled 
against the price payable by them. In regard to the first ground we 
have, for instance, a communication from the Secretary to the Home 
Department to the Transport Commissioner on page 34 of File TR 
302/52(ii) dated 6th February, 1963 in which a list of officers has been 
given who had made a representation to the Prime Minister for the 
assessment of the prices fixed for their vehicles. He added— 


“The Prime Minister has....desired that you may please 

examine the representations enclosed in original ...and send 
, ‘ ; 

up your remarks at an early date.’ 


“Similar representations were received by various departmental heads 
. from several of these officers. I might here refer toa representation 


which is typical. Mr. A. 5. Khanna, Deputy Commissioner Poonch was 
allotted the jeep J & K 7573 which had run 14589 miles and the price 
fixed for the vehicle was Rs. 8,020. He wrote on 7tn February 1963 
to the Sccretary, Home Department vice page 38 of the file (TR 302/52) 
that tne jeep had been used on reugh roads ana that the arbitrary fixation 
of the price based merely cn the mileage was unfair. He suggested, 
therefore, that the price for his vehicle should not be more than Rs.5,000 
in any case. He desired that this representation might be brought to 
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i % i Aini that the price might be 

notice of the Hon’ble Prime Minister so : 
ee Again, as regards the claim to deduct the price against ad- 
missible motor car advance, this would be seen from a noting at page 


44 of the same file reaging— 


“The officers to whom the jeeps have been sold now will have 
to wait for the grant of Motor car advance till the next financial 
year. The Finance Department may kindly be asked to ear- 
mark funds for the said officers in the next year’s provision,” 


This is dated February 1963. This was because the funds during the 
then current year had already been utilised. I might here point out 
that Mr. Nasrullah was one of the officers to whom such a Jeep was 
sold (J & K 7404). On 22nd March, 1963 Government decided that 
in regard to officers to whom car advance was available only the balance 
of the price after deducting the car advance was to be recovered (page 


59 of the file). 


29.31. The several representations which were received for re- 
assessment of the price were placed before the Cabinet and a resolution 
was passed on 12th April, 1963 by which the Prime Minister was autho- 
-rised to fix the price of these cars (page 62). Even before this, when 


liberalised so as to make them applicable even in cases where person 
were not entitled to the advance under the then existing rules. 
Mr. Nasrullah from whom in respect of J & K 7404 a sum of Rs.7,426 


A letter from the Deputy Transport Commissioner to E 

eel Department datea 8th July, 1963 at page 139 an ale shoes 
ee ethough 2 Officers to whom vehicles had been allotted under a 
Sorte a rder dated 29th May, 1963 had bcen repeatedly asked to 
ead ee ‘o the Department, tney had not made any payment 
peas me em had not evep acknowledged the communication 
ae ane dificun ea was one of those officers referred to 
officers to whom motor car advance cones a a antes a 


aérd to the language used in the order liberalising the grant, were not 
3 


attived at by an order of the Finan ini 
Tes nce 
the file. After making these allowances thew 
eee {i was because of these factors that the 
fold wiom amounts were stil] Outstanding for ¢{ 
ce: enya ( he 
It may be pointed out that My, Nasrullah paid for eine oe in 1964 
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and it is to be noticed that the non-payment of the sum due for the jeep 
js not the subject of any charge against the respondent. 


29.32. In the light of these facts I do not see any point in the 
reference to these seven cases in Document 4 referred to by the respon- 
dent as affording any analogy to the case of the non-payment of the rrice 
of the Fiat car which is the subject of Allegetion 37. 1 would cnly add 
that the case of the arrears due from officers for the price of jeeps does 
not show any negligence on the part of the Transport Department staff - 
in making demands or insisting on payment, though here again I must 
say that though there were threatening Ictters of demand addressed to 
several of the officers, none such was sent to. Mr, Mir Nasrullah, 


29.33. Even in regard to these seven cases I have examined 
the books and find that in the case of Mr. Ahmed Shah the eutire 
amount due was paid on 19th October, 1964 partly out of the motor car 
advance and partly in cash. In the case of Mr. Sheikh Aslam Rs. 2,000 
were paid on 7th September, 1964 and the entire amount was discharged 
by 17th Juiy, 1965. In the case of Mr. Ghulam Jeelani by 24th February, 
1965 the entire amount was paid. In the case of Mr. Noor Mohammad 
the debit against him seems to be incorrect because betwecn October 
1962 and Febuary 1963 the entire amount due from him was deducted 
from his salary. In the case of Mr. Mohd. Sultan the entire amount due 
from him was paid by 17th December, 1965. In the case of Mr. Amar 
Singh the amount was not paid since he was arrested on 19th September, 
1964, and lastly in the case of Mr. Kirmani the entire amount was paid 
by 8th January, 1965. 


29.34, What remains for consideration is the documents which 
I circulated to the parties as prima facie affording some defence to the 
respondent. These relate to— 


(1) The allotment and sale of a Fiat car to L. Dwarka Nath, 
Secretary to General Department to whom bill No. 3461 
for Rs. 10,462.67 was issued on 2nd September, 1959. 


(2) A Fiat car supplied to Raja Jaswant Singh ard to whom 
bill No. 3463 for Rs. 10,431.78 was issued on 2nd Sep- 
tember, 1959 for payment. 





(3) The sale to Justice Nayar of the Jammu and Kashmri 
High Court to whom a bill No. 3464 for Rs.!0,431.78 
was issued on 2ad September, 1959. 


Thc amounts due from them as per these bills have been entered in 
the ledger and as they were shown to be still due at the end of 1961, 1 
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considered that this had some relevance to the question whether .there 
was a discrimination in favour of Mr. Nasrullah in the matter of Pay- 
ment of the price of vehicle supplied to him by the Government. An 
examination of the books and other. papers in relation to these transac- 
tions afford satisfactory explanation that the entries in the books debiting 
these officers with the price of the cars as if due from them are erroneous 
and in fact they had been rectified subsequently. Thus, in the case of 
L. Dwarka Nath to whom a bil] was made out and was despatched on 
2nd September, 1959, he was found to have paid Rs. 6,120 to the 
Transport Commissioner on 9th February, 1959 as advance for the pur- 
chase of this car and Rs. 3,783 directly to the firm at the time of delivery. 
In the case cf Raja Jaswant Singh to whom a bill was sent. for the entire 
Price on 2nd September, 1959, it was found that he had paid by a cheque 
a sum of Rs. 10,500 to the Transport Department on 28th February, 
1959. So far as Justice Nayar was concerned, it is found that really no 
car was supplied to him by the Government and that the entire bill 
was a mistake. When the question of this outstanding amount was 
raised by the FA & CAO and was examined by the Department, it 
was found that really no car had been supplied and that the debit raised 
against him was incorrect. How, these entries came to be made and 
these bills were drawn up is not clear to me, but anyway it does not 
reflect upon the efficiency cf the Department, but that is another matter 
not relevant to the present inquiry. It is, therefore, clear that none of 
the documents or files on which reliance has been placed by Mr. Nasrullah 
afford him any assistance. 


29 35. Now, to summarise the result of the above discussion, 
My findings in respect of this charge are— 


(1) The first part of the charge regarding the allotment of the 
ne car to Mr. Mir Nasrullah by the respondent is made 


(2) es second part of the charge, namely that the car was 
ee to es without payment of the price owing to the 
dent is perils Citation of the official position of the respon- 
millahtn. aa out, but what is made out is that Mr. Nas- 
rélation efits y took advantage of his position as the close 
benefit of n ie Tespondent and managed to retain the 
remained j voting the Price so long as the respondent 

In office as the Prime Minister of the State. 


ys ee By en cf the impro 
Gein cline © Pret. He has not disclosed the price at which 
market I would not b, vilig regard to the price of these cars in the open 
Vehicle would have Be cold ae Se : Ss oe ae 

ss cf . Fa € 5 e 
eo as which he was billed. Besides, he adie ; ee 
ving the funds of the Government to the extent of ayers Rs 10,000 


Per allotment of the car to 
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with him for nearly 44 years and even.at 6% the benefit that he derived 
on this head would be Rs. 2,700, though this again is not to be attri- 
puted to any misconduct on the part of the respondent. 


30.1. 1 now come to the charge relating to the improper allot- 
ment of house sites which is the subject-matter of Allegation 12. The 
Government of India formulated a Low Income Group Housing Scheme 
as part of the Second Five Year Plan and this was communicated to the 
State Governments by a letter dated 15th January, 1955. The purpose 
of the letter -was for adoption by the State Government of the Schemé 
with such modifications as they might desire. The Government of 
Jammu & Kashmir decided by a Cabinet resolution embodied in Go- 
vernment Order No. 218-C of 1955 dated 10th March, 1955 that “‘in 
view of the acute housing problem the advantage of the scheme may be 
availed of.’ A request for a long term loan of Rs. 30 lakhs and a short 
term loan of Rs. 5 lakhs for development was made to the Government 
of India. The Cabinet further decided that the scheme should, in the 
first instance, be worked in the cities of Srinagar and Jammu aad might 
be extended to other cities in the light of the experience gained and the 
availability of funds. It was also decided that to start with the benefit 
of the scheme should be restricted to Government servants having per- 
manent appointments or appointments likely to continue for periods 
longer than five years, but later they extended it to employees of local 
bodies and commercial undertakings administered and controlled by the 
Government. For working out the scheme a committee was set Up 
consisting of the Prime Minister as the Chairman with the Deputy 
Planning Minister, the Chief Engineer, Commissioner, Director cf Local 
Bodies and Finance Secretary as members. The Cominittee was to 
select and spezify four suitable areas for the purpose of housing in 
Jammu and Kashmir. 


30.2. The Board thus constituted, however, ceased to function 
af ter 22nd April, 1958 though no specific orders were passed for effecting 
its dissclution. Thereafter the powers for the grant of allotment of 
plots as well as for the sanction.for loans. for house building were exer- 
cised by the Secretary in the Housing Department under the adminis- 
trative control of the Housing Minister, subject, however, to the overali 
orders of the respondent as Prime Minister. 


20.3. It is the case of the Government that six sets of plots 
in Gandhinagar at Jammu and /4 sets of plots in Srinagar were allotted 
to the relations of the respondent in contravention of the rules framed 
for the purpcse and to the detriment of persons legitimately entitled under 
the scheme, for prices which were grossly inaaequate and that this was 
done either at the direction of the respondent or with his knowledge 
and connivance and that thus the respondent abused his offivial position 
as the Prime Minister of the State and that the members of hus family 
thereby improperly obtained pecuniary and financial advantages to 
which they were not entitled. The aliegation as notified runs as 
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follows :— 


joitati f the official position of 
* was abuse and exploitation of t ¢ 
ae Ghulam Mohammad by himself or with his consent, 
knowledge or connivance by his family or other relatives jy 
the allotment in an arbitrary and discriminating manner, of 
the plots noted below covered by the Low Income Group 
Housing Scheme :— : 


Gandhinagar, Jammu (during February-March, 1961) : 


(1) Plots No. 34 and 35 to Bakshi Bashir Ahmed S/o Bakshi 
Ghulani Mohammad. 


(2) Plots No. 36 and 37 to Mr. Nassarullah, son-in-law of 
Bakshi Ghulam Mohammad. 


(3) Plots No. 40 and 41 to Bakshi Ghulam Nabi B/o Bakshi 
Ghulam Mohammad. 


(4) Plot No. 27 to Bakshi Abdul Majid B/o Bakshi Ghulam 
Mohammad. 


(5) Plots No. 38 and 39 to Bakshi Abdul Rashid, cousin of 
Bakshi Ghulam Mohammad, 


(6) Plot No. 1-B to Bakshi Ghulam Hassain, cousin of Bakshi 
Ghulam Mohammad, 


Jawahir Nagar Extension and Rajbagh, Srinagar : 


(1) Plots No. 43 and 44 to Bakshi Abdul Rashi = 
Bakshi Ghulam Mohammad. m Sashid cousin of 
(2) Plot No. 2§ 


Rashid, to Miss Zamrooda Bakshi D/o Bakshi Abdul 


(3) Plot No. 42 to Ghulam Jeelani 


(Nephew), S/o Bakshi Abdul Rashid 


(4) Plot No, 4 N.D. to Mekraj-ud 


Abdul Rashiq (mate -Din, son-in-law of Bakshi 


tal cousin’s s0n-in-law). 


In addition to the above allotment 


’ 4 $ other allo imie 
Iaily made to other relatives and persons j ‘ments were simi 


nS In whom Bakshi Ghulam 





_ 





t 623 J 
Mohammad was interested, namely :— 


Name Plot No. Location 


|. Zahur Ahmed ana Mrs. Zahur 21 N.D. Rajbagh, Srinagar. 


Ahmed. 
9. Hafiz Akhtar and Sugara Hafiz 9N.D. do. 
3, Zaflar Ahmed 8N.D. do. 
4. Shamas Ahmed Khan | Jawahar Nagar 
Extension, Srinagar. 
5. Miss Khurshid Jalal-ud-Din 2 do. 
(now Mrs. Bakshi Ghulam 
Mohd.) 
6. Ghulam Ali Bakshi. 275,276 Narsingh Garh, 
Srinagar. 
7, Ghulam Mohammad Sheikh. 383 Jawahar Nagar, 
Srinagar. 
g Ahmad Ullah Sheikh. 384 do. 
9. Ghulam Nabi Sheikh 199 ‘  Narsinghgarh, 
Srinagar. 
10. Smt. Aisha Begum 57 Jawahar Nagar, Ex- 


tension, Srinagar’. 


30,4. Before proceeding with the narration of the facts on 
which this charge is based, it would be convenient to set out the defence 
of the respondent in order that only the relevant facts or documents 
which would be crucial for determining the controversy need be referred 
to. 


30.5. In view of the nature of the allegation notices were issued 
under Rule 6(1)(a) to all the persons who were alleged to have benefited 
by these allotments. I do not, however, think it necessary to refer in 
detail to their defence, because the factum of the allotment is not denied 
and the only matters in controversy are-— 





(1) whether there has been discriminatory. allotment in favout 
of the persons specified in the allegation ; 


(2) whether they were entitled to tne allotment of the plots ; 


(3) whether the price paid was low and not in accordance with 
the rules; and 
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de- either at the instance 
4) whether these allotments were ma 
2 of the respondent or with his knowledge and connivance. 


tagraph 4 of his reply the respondent states that it 
was the eG eo eae which was “thrashed at the anvil of 
the Cabinet at various stages to suit the Vicissitudes of the situations as 
these emerged from practical consideration” that was eae b 
the Minister or by the officers. He, therefore, desired t at the pro- 
ceedings of these meetings of the Board should be called for. ner as 
regards this point, the case of the Government is that though at the level 
of the Cabinet, policies were decided and declared and were embodied in 
Government orders which were published, the same Were not imple- 
mented and that the allotments which are complained of as Instances of 
abuse of power, were allotments effected in contravention of these policy 
decisions. With reference to the Board again, I have Pointed out that 
the Board did not function after 1958 and that the decisions of which 
complaint is made were taken after the Board ceased to function. The 
proceedings of the Board, to which I shall have occasion to refer 1n 
dealing with this charge, were filed in the office of the Commission and 
thougn they were available for inspection by the Tespondent after he 
filed his reply to the allegation, he did not avail himself of the oppor- 
tunity and was evidently not interested in inspecting the saine, Besides, 
I should add that the documents included in the folders of which copies 
had been furnished to the respondent for his perusal and study, suffi- 
ciently explain the case of the Government as regards this charge, and 
it was after the examination of these documents that the respondent filed 
his reply. Therefore, the respondent has not been prejudiced by his 
not having before him the Proceedings of the Board before he filed his 


reply. 


30.7. In paragraph 5 the respondent states that the allottees 
were entitled to allotment in their own right and that the mere fact that 
they happened to be the relations of the respondent could not be held 


of impropriety, if any, in respect of each allotment because it is the ¢ 
of the Government that though in some of the cases 1isteel dn diecwice 
12 some of the allottees were entitled to an allotment, — still 
they were entitled only to plots of much’ smaller size 
and not to the plots of the size which were ailotted to them 
besides the allotments being out of turn and discriminatory against 
those who were under the tules entitled to allotment in priority to these 
relations. The respondent has also added in this Paragraph that at the 


30.8. In paragraph 6 the respondent off, 
what appears to be an extenuation by saying eae ee bot 


members of his family cannot be termed abnormal] because there were 








= ot 
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allotments to other Ministers and their relatives and he has given a list 
of 30 names of Ministers and their relations to whom allotments were made. 
Of these, items, 20 to 30 are the member of the State Legislative Assembly 
or Legislative Gouncil. In these cases, however, I should state the allot- 
ments were made in pursuance of a Cabinet resolution which classified 
them as entitled to allotment, applications having been specially invited 
from the legislators in pursuance of the directions contained in a Govern- 
ment Order to whose details I shall refer later. Items 16 to 19 were said 
to be the relations of the present Chief Minister but this relation- 
ship has been denied and no material has been placed to show their relation- 
ship, nor is it suggested what relationship they bore. As regards the 
others—items 1 to 15—some of them are Ministers and most of them 
were allotted plots by virtue of two Government Orders Nos. 33-8-HD 
of 1963 and 33-9-HD of 1963 dated respectively 25th and 26th April, 
1963, evidently passed after Cabinet decisions. Under these two Govern- 
ment orders as many as .94 persons were specified by name as well 
as the number of the plots allotted tothem. Inregard tosome, it has not 
been possible to ascertain the circumstances in which allotments were 
made to them, but these are very fewin number. Iam unable, however, 
from these allotments to deduce any inference which would help the 
defence of the respondent to the gravaman of the charge against him. 


30.9. In paragraph 7 the respondent states that the Centrally 
sponsored scheme was modified to suit the peculiar conditions of the 
State and he asserts that these conditions which necessitated those changes 
were within the knolwledge of the present Government and that this 
departure from the Central rules could not, therefore, be held up against 
him. Unfortunately for the respondent the gravaman of the charge that 
is made against him on the facts is not as regards the changes made from 
or the modifications effected to the central iules, but that the rules framed 
by the State Government were not followed and that thus the allotments 
were in violation of those very rules. 


30.10. Paragraph 8 is somewhat curiously worded. | The respon- 
dent points out the special status for Kashmir necessitated by its 
political, economical and geographical considerations and that those 
factors had induced an element of uncertainty in the population and 
worked as an inhibiting factor against investment 1n property. Up to 
this point it is understandable, but he goes on to add— 


“Viewed in this context the usual norms or standards obtain- 
ing in the other States of the Union of India do not and cannot 
_apply mutatis mutandis to the State of Jammu and Kashmir. 


Apparently what the respondent intends to convey by this paragraph 
is not that the normal ethical standards obtaining or which should obtain 
in the other parts of the country are not to be expected here, but that 
the modifications in the rules were necessitated by peculiar factors app- 
licable solely to this area. In the succeeding paragraph he refers to 
the Cabinet order 178-C dated 19th January, 1956 under which, appli- 


-cations were to be invited from (a) officers with an Income exceeding 


Rs. 400/- per mensum, (b) permanent residents of Jammu and Kashmir 
State who are at present on the pensioners list of, or employed in, any 
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deparument of the Central Government, (c) permanent gents of 
* Jammu and Kashmir employed in the Army and (d) genera Public, 
The argument apparently is that the Low sae ae Housing 
Scheme was modified in the State to make it not for the . ow Income 
Group, but for the middle and higher income groups. Though this is 
a somewhat drastic departure from the Central Scheme and the main 
idea underlying the entire scheme was Intended to benclfit tLe Pooer 
classes of employees who were without residential accommcdation ina 
rapidly expanding population, the question which I propcse to consider 
is whether accepting as proper the rules and criterion enunciated by 
this Government order the allotments, whose propreity is impugned in tle 


allegation, were justified. 


30.11. It is the next Paragraph, paragraph 10 that is of scme 
importance because if that could be sustained on the facts, very much of 
the criticism and even the basis upon which the charge is laid would 


be answered. Here he says— 


“though a measure for the good for the low income group.... 
failed to enthuse the People for whom it was intended... - The - 
State authorities were accosted with a general sense of apathy 
towards this scheme ;_ and the Government had to hold cut 
inducements to the People to avail of the btnefits of the said 
scheme. The Government was very keen to implement the 
scheme in order to remove Congestion from the cities....ihe 
scheme had to pass through a metamorphosis from a Low 
Income Group Housing Scheme to an all income group 
housing scheme. Even then its Sweep and embrace had to be 
eventually widened to include the general public also. In the 
matter of offering inducement to the people concerned the 
Government had first to build up Government quarters fur 
allotment to Government employces so as to form a nucleus 
ee ae When this even did not succeed the ccnsti- 

r vovernment itself had to take the lead by getting 
plots allotted to the Ministers, other high officials, friends and 

relatives, The scheme Was actually goin ‘besein i j 
h ; Ing a egging. It is this 
p 2 era made would aptly explain the intrusicn cf the 
G-nera’ public in the purview of the scheme and allotment cf 


He then goes on to specify 10 
Y 100 persons to whom he al] 
allotted, apparently j Sige were 
» app, cee to show that these allotments Were not 


confined to his rela oth 
er officers of G 3 
members of the Seneral public as Well, Svernment and to other 


30.12. | 

us scheme not having attract 

Whom It was intended to make i ; 

by referring to the documents, ne T cee is 
8alned by the reference to the 100 instances of officers ¢ 
Ments were made. There Were quite a large Romiberc : whom allot- 
were allotted to applicants who had applied for those ieee ae ae 
applications were Processed and their eligibility according a a ae 
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determined. It is not the case of the Government that the allotments 
which are specified in Allegation 12 were the only ones that were made 
of plots in cither Srinagar or Jammu. In the circumstances the fact 
that there were other allotments—some to cfficers and the others 
to some members of the general public—does not, therefore, help the 
defence. I have had a statement prepared by Government of these 
100 allotments analysing thedetails of their eligibility as well as the 
authority who granted the allotment. It is found that in most of the cases 
(in a small number of cases the files are not available) the allotment 
was preceded by an application which was processed by the Depart- 
ment and the relative priority among the applicants was examined and 
it was afer any particular applicant was held to have a claim that the 
allotment was made to him. As the respondent did not participate at 
the stage of the final inquiry, it has not been possible to ascertain what 
exactly he had in mind when he put forward these 160 instances as cases 
which would have some relevance to the defence which he has put 
forward. Undoubtedly, some of them are members of the general 
public, but as the Government Order in question did permit allotment 
to the general public, there was no violation of any principle in the 
allotment to them. I shall, when dealing with each individual allot- 
ment whose property is impugned, deal with the circumstances and 
discuss the case of the Government as regards the grounds for stating that 


the allotment was improper and had been made in order to improperly 
benefit the relations of the respondent. 


30.13. In paragraph 11 the respondent seeks to support what he 
had stated earlier, namely that the scheme was not popular and, there- 
“ore, inducements had to be offered to the general public and that was 
the reason why the relations of the respondent were allotted these plects, 
so that they might by their example attract others. For that purpose 
he states that there were still plots at Jammu and Srinagar still unallotted, 
but this has, however, been denied by the Government and no material 
has been placed to show that the statement in paragraph 11 is correct. 
In the same paragraph he refers to other areas besides Jammu and 
Srinagar where there were other schemes in which also he says popular 
enthusiasm was lacking but that, however, is beside the question because 
it might be that there are other areas which are not popular, but what 
We are concerned with are the areas in Jammu and Srinagar in which 
these plots were allotted. 


: 30.14, In paragraph 12 he attributes the dissolution or death by 
Inanition of the Low Income Group Housing Board in 1958 as being due 
to the dismal response to the scheme, but a reference to the records skows 
that this is far from correct. And then his defence is that there was 
a4 Separate portfolio created in 1958 under the charge of the Minister for 
Housing and he relies on the circumstance that this portfolio remained 
in charge ofa Minister other than himself and, therefore, he was not the 
inister-in-charge. But as the Government had among the documents 
which they had filed in support of their ellegaticn included several in 
which it was expressely recited that the allotments were being mede by 
virtue of the orders of the respondent, the respondent states In his 
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reply— 
“It may be that on rare occasions this respondent may have referred 
| some cases to the Minister-in-charge, the applicants having ap- 


i; proached the respondent directly. In this case tco the Tespon- 
dent submits that no question of favour or discrimination arises, 





i Possibly the idea intended to be cenveyed by these words is if this ccnsti- 
tutes a defence—that the relaticns to whom plots were allotted appreached 
the respondent directly and that he referred these cases to the Minister-in- 
t charge butas will be seen from the documents where the respondents name 
appears, his contribution to the process of allotment is more esting and 
that apart, if he had recommended the allotment of these flots to the 
Minister-in-charge and they happened to be relaticns who were not 
entitled to the allotment the case of the Government would obviously 
appear to have nearly as much force as if he had himself ordered the 


allotment. 


30.15, In the succeeding paragraph 13 there is another type of 
defence that is raised. He states that his cousin Abdul Rashid was himself 
aman of influence, having been the General Secretary of the Naticnal 
Conference the ruling political party, and, therefore, as regards the plots 
allotted to him or to his relations the defence is that it need not necessarily 


the benefit of these several allotments. He follcws this up by setting cut 
the names of 82 members of the State Legislative Asscmbly and the Legis- 


Sites and it was in pursuance of this invitation that mest of these 82 made 
applications and received allotments. I do not, however sce hcw this bears 
upon the charge which has been levelled egainst the respondent. 


2 30,16, . One of the points made by the Government was that accor- 
ding to the scheme in tegard to the allotment of Plots to the members cf 
the Public it had been decided that though thcy were entitled to allotment 
the price to be charged for their plots was to be determined by an open 
auction, this, however, was not followed in the case of the allotment to 
those near relations of the tespondent whose title to allotment was not based 
on their being employees of the Government butonly on their bei 

bers of the general Public. The answer of the respondent in paragraph 14 
Was that as the Government were anxious to induce People to come and 
Join the scheme and obtain allotments, NO resoit to open auction could 
arise and it was only in 1961 that the Government thought of launching 

. i 

was the first and the last occasion on which howe ee te Ae 
»Many of them neither 
we same and he desired 
from the Gevern- 


ment, I shall be dealing with this defence in mote detail later, but Ferg 
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‘tis sufficient to say that as most of the allotments whose propriety is impug- 
ned were in 1961, ithas been pertinently asked by learned counsel for Go- 
yernment as to why when other plots were then being auctioned to determine 
the price, a similar procedure was not adopted in the case of the plots 
which were allotted roundabout that year and shortly afterwards. Secondly 
it is not correct to say, and the documents negative it, that many of those 
who successfully bid at the auction refused to take possession. Document 
24 shows that there was an auction of plots in Gandhinagar, Jammu on 
30th May, 1961 at which 34 plots were auctioned; 30 of the successful 
bidders paid the price and took possession, only four refused to pay on the 
ground that others had been allotted plots at lower rates. 


30.17. Inparagraph 15he has desired the Commission to call for 
from the Government 10 files relating to the allotment of house sites for 
its perusal. Except four files whose existence has been denicd, the 
Government have produced the others and I shall be referring to them 
also when dealing with the facts in relation to this allegation. 


30.18. From paragraph 16 onwards the respondent has replied 
seriatim to the several paragraphs of the statement of the case which in 
most cases are merely a repetition of what I have extracted earlier from 
his reply. But it is necessary to point out that in paragraph 27 he denies 
an assertion by the Government that in most of the cases of the allot- 
ments whose propriety is impugned they were made even without appli- 
cations having been made by the persons concerned. I shall deal with 
this aspect when considering the allotments individually. 


30.19. In paragraph 28 the main matter dealt with by the res- 
pondent is.as regards the allotment of plots 275 and 276 in the Narsingk- 
garh colony at Srinagar to one Ghulam Ali Bakshi. After admitting 
that the said individual was his relation being a collateral, he denies 
that there was no application by him and states that he has no recollec- 
tion of having directed the Chief Engineer to send a telegram to him 
regarding the allotment—a matter which I shall consider when dealing 
with that allotment. He also puts the Government to proof that he had 
anything to do with the allotment of the applications to which he has 
made reference and in the succeeding paragraph he refers to the cir- 
cumstances in which certain of the allotments were made. Besides, 
generally he states that he was not a Minister-in-charge of Housing and, 
therefore, any irregularity in the allotments could not be attributed to him. 


30.20. 1 have now set out in some detail the reply of the res- 
pondent and from this it would be evident tnat it is necessary to examine 
the following points in connection with these allotments : — 

(1) Was there a general apathy or a disinclination on the part 
of the persons for whom tnis scheme was intended to take 
advantage of the sciieme and apply for allotment 2 

(2) What was the basis upon which among the persons entitled 
to allotment inter se priority was ‘determined ? 

(3) Whether the persons specified in | Allegation 12 were 
under the rules entitled to an allotment (a) of any plot, 
and (b) of plots of the size which they were allottes ? 
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: ie Qizccseis ivardee 
; needed thet an application was n -cessary in or 2 

(4) ee applicant to an allotment, did all or any of 
the persons named in the allegation make applications ? 


5) If applications had been received from them, was there 
. any impropriety and if so what in the allotment to them 2 


i rged for the allotment of 
What was the price which was charge « 
© the sites and was this in accordance witn the rules ? 


i llotments made and what 
Under whese orders were these allo I 
a Wie the part piayed by the respondent in the said allot- 


ments ? 


30 21. Though these are the points arising for examination 


and decision, I do not consider it convenient to deal with them e the 
order setout. I propese to deal first with the scheme an its 
implementation at Jammu, setting out the availability of the plots at 
various stages and finally to deal with the details of the irregularities 
urged in respect of the six allotments at Gandhinagar, keeping in mind 


the points I have formulated as those arising for consideration. There- 
after I shall proceed to deat on similar lines with the scheme etc. at Sri- 
nagar and the charge made against the respondent in respect of the 
14 allotments at Srinagar. This I consider would give a proper picture 
of the situation and make the discussion and my findings intelligible. 


30.22. The genesis of the Housing Scheme 1s to be found in an 
announcement by the Government of India in tne Ministry of Works, 
Housing and Suppuy of a scheme called the Low Income Group Housing 
Scheme formulated in 1955 and which was published for general infoi- 
mation in 1956. The basic Jdea of the scheme as set out in the intro- 
duction (vide Document I1—Brechure of the Government of India 
entitled ‘Low Income Group Housing Scheme’) consisted in the Promise 
of. disbursement of loans by the Central Goveinment to State Govern- 
ments to enable the construction of new houses for persons in the low 
income group. Aid under the scheme was available primarily for the 
purposes of providing houses for persons whcse annual income dia not 
exceed Rs. 6,000 ang who aia not auready own a house. It was, how- 
ever, made clear that there was no objection to a State Government ad- 


Scheme then set out the persons for whom assistance ¢ D 
available and in Paragraph 4 which dealt with this matter, ic ee eines 
the State Government the obligation to try to arrange as far as possible 
the allotment of land to intending builders at as low a price as possible 
ing Balldor en Mie the ane feila be made available to the intend- 
ae. 7; @80 Specified. It need no i i 
were provisions here for the ferms upon wish tie aoe Bee 
would be available to the State Governments for the acquisition and 
development of land, slum Clearance, house building etc : The 
further provisions a8 regards the utilisation of lana and in th as oe & 
laid down that the size of a plot to be allotted under these aie ve 
not ordinarily to exceed 500 Sq. yds. It, however, Provided that a lithired 
proportion of plots may, on the discretion of the State Goy ine rots 
be ear-marked for sale to bersons not covered by these Gehcines and as 








t Gail 


repards these it was expressly iaid down that they shall be sold by open 
auction or by open tender. The other condition for sale set out in the 
Central Scneme was, that not morethan one plot would be sold to an 
individual or a firm, but with power in the State Government to relax 
this condition in exceptional cases. Paragraph 8 of the Scheme speci- 
fically laid down tnat though the Scheme was applicable to all the States 
of India, nevertheless the State Governments were empowered to 
formulate rules and instructions for the implementation of the scheme. 


30.23. With thsese introductory observations | shall proceed 
to narrate the histery of the scheme as formulated and implemented 
in Jammu, and in doing so 1 shall refer Lo the centents of File No.2/2 
HD-56/C-Development which is the fle i respect of the Scheme at 
Jammu. 


30.24. With a view to imple.nent within the State tne Housing 
Scheme for which loans from the Government of India were being made 
availatle, a Government cider of the S.ate Government numbered 
143-C/56 dated 14th January, 1956 was issued, (vide page | of the 
file ibid), By this a Low Lacon? Group Housing Board was construted 
with the Prime Minister asthe President, the rinance Minister, the Chief 
Engineer, the Development Adviser of the Government of India, the 
Financial Commissioner, swith a Member-Secrctary, for sanctioning 
loans generally in accordance with the principles laid down. The 
officers who were 10 administer the enactment were specified in this 
Government Order as also the rates at which loans for house building 
were to be advanced. Government nad also decided, and that volicy 
decision was stated in the Government Order, that the loans were to be 
made available only to permanent and pensionable Governemnt servants 
with an income not exceeding Rs. 400 per month and was confined to 
those who were ordinarily :esideits of Jammu. This was followed 
by an order No. 177-C of 1956 dated 19th January, 1956 (page 8 of the 
file which dealt primarily with the amount of the loan admissible to 
various classes of Government servants. Paragraph 3 of this order 
stated that the: Government would select sites for allotment to the appli- 
cants on payment of suitable amounts to be fixed separately, that one 
person could take only one plot except where in a family there were more 
than one person eligible in which case each would be entitled to one 
plot and that ordinarily the plots were to be of the dimension of 45 x 60 
feet. The Government Order also stated that the provisions of the 
Cabinet Order 143-C of 1956 might in exceptional cases or in the interest 
of the Scheme itsel{-be deviated from, but only for reasons to be re- 
corded. It may be stated that the scheme was to be applicable only to 
Government and municipal servants whose income was less than Rs.400 
per month (vide paragraph 10 of Government Order 143-C of 1956). 


30.25. On the same date as Government Order 177-C another 
Government Order No. 178-C cf 1956 was issued (vide page 10 of the 
file). It directed that a new township to be called Gandhinagar as per 
a Site plan forming part of the annexure to the oruer, be properly deve- 
loped and that the plots would be laid out there by the Public Works 

Epartinent. The plots so laid out were to be transferred on propiletory 
tights by the Board to such Government officials as were eligible to 
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ae, cas © Group Housing Schenie and othep 
receive oe eee eter ee nis for the construction of their 
paces “The price for eacki plot was to be Rs. 500 and the cost of these 
ROUses, to be recovered immediately in cash or treated as loan. Each 
plots joe to get only one plot except that officers with ay income 
oficial ore 400 per month might be given two Plots cach. It was 
exces eae that 200 plots of a larger size—90 x 65 feet--would be 
ma for sale to persons other than Government servants at Rs. 2.000 
: 


per plot. 


ere had been a meeting in the Office of the 
Prime Minister (the respondent) on 20th December, 1955 pe pees 15 
of the file) and applications were Invited from officers of the DY 
Income Group for the 8rant of loans to construct residential houses un ler 
the Jammu Housing Scheme. The last date for the receipt of applica~ 
tions was to be 23rd January, 1956. In response to this 1187 applica- 
tions were received Within the time limited for grant of plots together with 
loans for Construction or re-construction of houses, and about :400 More 
applications were received just after the last date fixed. The break-up 
of these applications is as follows _ 


30.27. But even before the Government resolution dated 19th 
January, [956 was passed th 


Applications for loans as well as plots 


a LS 


Inferior Within the Within the Within the Within the 

Servants income income income income 
group of group of group of group of 

Faz, 1200 per [20] fo 2001 to 3000 to 
annum 2000 3000 4800 


i) Residents of 
Jammu City 93 434 274 57 


37 

li) Residents of 

’ other parts 
of Jammy 12 72 29 9 ] 

lil) Residents of 
Kashmir 2 12 14 5 1 
ta is SSi7 os ibaes See 


Kinship, Profession ete. 

"4 been allotted would be 
l ‘ é i the Precedy PG q 5 
with the ricer that as far 4S Possible this uld = fe clawing sets, 


sho © done in th resenee 
of the allottees aud then notified. These details are to be fee a 5 
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memorandum prepared by the Secretary to the Housing Department 
dated 29th February, 1956 (pages 15-28 of File No. 2/2-HD-56-C). 


30.29. Apparently it was found that the number of applications 
from the Jow paid employees for grant of plots in Gandhinagar exceeded 
or was likely to exceed the number of plots that could be plotted in the area 
originally allotued to form the township, since we find that the president 
of the All Jammu and Kashmir Low Paid Employees Federation, Jammu 
submitted a memorandum praying that in case the number of applica- 
tions for the grant of plots in Gandhinagar exceeded the plots -ear- 
marked for the low paid employees. the area of the colony may be 
extended to ac.ommodate all the low paic employees who had applied 
for the grant of plots and who were otherwise eligible (page 32 of the 
file). As it was considered that the allotment need not be confined to 
officers with an income not exceeding Rs. 400 per mensem, parti- 
cularly as in the Central Government Housing Scheme the figure laid 
down was Rs. 500 per mensem, applications received fram employees 
exceeding Rs. 400 per mensem were also considered for allotment. 
Applications from this class of people had been invited in pursuance of 
Cabinet Order No. 178-C dated 19th January, 1956 and as a result 
of this fresh invitation, as many as 52i further applications including 
100 from Government servants drawing a pay of less than Rs. 400 
per month were received. The number of plots of 45x65 feet required to 
satisfy these fresh applications was 750 including 107 plots needed by 
those Government servants drawing a pay of less than_ Rs. 400 per 
mensem. (Some applied for more plots than one). The attention 
of the Board was drawn to these applications and the matter was placed 
before it by the Secretary to the Gcvernment, Housing Department, 
by his memorandum dated &th March, 1956 (Document 5). 


30.30. On 3ist March, !946a programme was prepared as regaras 
the order in which things should be got ready and allotments made 
(viae page 47 of the file). By the 6th April applicants were to intimate 
tne groups which they desired to jcin. The desire cf the applicants 
having been known, the office was to prepare the list cf these groups 
by the 8th April and lots were to be drawn on 9th April, 1956 at 11.00 
A.M. as already decided upon. The applicants were to be infornea 
of this and a suitable placed fixed in the Secretariat and a list was to be 
made of the persons to be invited to draw the lots. By the 20th April 
the final list of allotment was to be cirawn up and announced and posses- 
sion hanaea over to the several allottees. 


30.31. This process evidently could not be gone through because 
of the paucity of plots having regara to the number of the applicants 
and we find that on the lth April, 1926 it was decided by a commi- 
ttee consisting of the Financial Commissioner, the Secretary ee 
Department and the repersentative cf the Low Paid SO eS SE 
tion, that as the sumber of plots to be distributed was limited, | & Cases 
Ol the army personnel, Central Government employees and pensioners 
of the State and Central Government might be left over WW ae 
sideration, This was confirmed at a meeting of the Housing Boar¢ on 


is koe > of 
4th April, 1956 at which Sir Datar Singh was present (vide page 92 of 
the file), ges a 
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( asing here, it might be pointed out that cer- 
gee) Eausing or the respondent's orders by the 


tain matters were put up f ; 
Housing Secretary by a note dated 10th April, 1956 and the 
orders of the respondent are noted on the margin against 


ach’ oints (vide page 51 of the file ). There were 
Eee a were by the road side. The respondent had 
evidently informed the Divisional Engineer that these Plots 
were not to be allotted for the time being. Confirmation in 
writing was sought of this direction and the note on the 
Margin of page 51 of the file contains this confirmation which 
is found repeated on page 66 of the file. This is of some 
significance because it has to be considered in the context 
of the shorfall in the number of plots available for allotment 


were left out only “tor the time being” in view of the scarcity 
in the plots available for distribution. 


30.33 On 23rd April, 1956 a meeting of the Board was 
held-in the office of the respondent at which besides him, 
the Finance Minister was Present. Among the orders passed 
at this meeting was one by which “allotment of plots in the 
case of members of general public and officers ( drawing) above 
Rs. 400/- per month shall be made by the Prime Minister” 
(vide Page ©5 of the file ys 


30.34 In the agenda drawn up on 2st April, 1956 
for the Meeting of the Housing Board, the applications received 
ne to that date and the availability of plots was set out 
thus (vide Paragraph 3 of the agenda on page 66 of the file)— 
“The total number of applicants whose applications have 


been accepred for p] ; w 
5 Ots 
IS as below:— plots, according to different come groups 


(1) (a) Low Paid Employees of State ~.. 1009 
(b) Pensioners = 42 
() GOT: Officials below 400/. 58 
(d) Army Personnel below Rs.400/- 97 


Total 1497 


(ii) (a) Officers above Rs.400/- 


(b) Govt. of Indj . 
-above Rs.400/, eee -) 
(c) Army Personnel aboye Rs.400/- : 21 


Total; 63 








(iii) General Public Ee 200 
(iv) Orderlies ee 103 


“Against Item No. (i) only 996 plots are available at 
present. Against Item No. Gi) 282 plots of double 
size ate available 263 and 368 plots are available 
against Nos. (iii) and (iv), 


30.35 i have only to add that besides the accepted 
applications, there were quite a large number of applicants 
whose applications had either nct been considered or on which 
no orders had been passed: After this there was a review 
of the position in the middle of June, 1956 and thereafter it 
was suggested that the blocks be re-named and re-numbered 
and the break up of these plots which were available for 
allotment was given in a note whichis appended to a memo- 
randum prepared by the Housing Department on 18th 
June, 1956. The position was analysed thus (vide page 60 
of the file) In ‘A’ Block there were 1128 plots of 
65x45’ size. Of these 996 liad been sold but only 729 
agreements had been duly vecified “Therefore, these alone 
were to be treated as finally allotted As regards the Block 
for Peons and inferior servants of A-I Block, these were of 
size 324’x45’. There were 368 plots out of which i03 were 
allotted. In Block ‘B’ there were 282 plots of 90’x65’ size, 
but of these only 242 were available for allotment, the rest 
having been reserved (by the respondent for later consideration); 
there were 66 applications of which 36 had been verified. As 
regards the low paid employees and peons, it was stated “that 
luckily the total number of people. to whom the plots were fo 
be allotted will not vxce-d the number of 730 plots available”, 
though certain plots will have to be divided into two in 
order to make the plots g0 round. As regards: th> general 
public, this was what was stated. Two hundred and one 
applications had been received and 32 had been verified, but 
the decision about the allotment to these “will be taken by 
the Prime Minister’. The allotments were t) be to officers 
with an income of over Rs. 400/- per mensem and out of 
the plots for the general public in the ‘B’ Block where there 
were 308 plots, some had been reserved for construction of 
Government houses by the Public Works Department: This 
was followed by a statement on page 63 which showed the 
break-up of the plots in the several blocks. After suggesting 
a re-numbering of these blocks, ‘A’ Block was te have 
plots of the size 120x 75 feet- These were reserved (appa: 


rently for allotment by the Prime Minister) ‘B’ Block 


(9) x 60 feet) --308 plots—in which the general public and, offi- 
cers above Rs. 400/- were to have plots. Block ‘C’ (65'x45) 
—870 plots. It will be seen that by this realignment bigger 
size plots were introduced into the ‘A’ Bloc 


30.36 It was decided area meeting held on 28th June. 
1956 (vide page 71 of the file) at which S$. Datar Singh was 


time when applications e taken j; 
sideration for determining the plot available oo eae 


allotment of plots in Gand 
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i he allotme f 
resent that there was no need for upsetting t nts 
As ly made and cases of individual applicants as to whethe, 
they were eligible for allotment of plots applied for by them 
were also considered. 


30.37 There had been quite a number of officers be. 
longing to the Province of Kashmir and to districts other than 
Jaiomu in Jammu Province who had made applications for the 
grant of plots in the Gandhinagar township» No Plots had 
been allotted to them yet and the question arose as to how 
these were to be dealt with. At a meeting of the Housing 
Board held on 17th July, 1956 at the office of the respondent 
at which he was Present it was decided that these should be 


kept Pending . (page 81 ). Besides there were several applica 


tised. The matter was put up before the Board as to whether 
the delay could be condoned aad these applications considered 
on their merits. I[t was, however, decided at this meeting 
that applicants whose applications had reached too late even 
y a day could not be. considered (item No. il of the agenda 
Page 82 of the file). This last decision, however, was revi- 
Sed a> a meeting of the Board held on 15th January, 1957 
at the office of the respondent at which he presided (Document 
7). The decision was in the following terms ; 


“Allotment of plots 90'x60' in size should be made to 
those who have applied for it irrespective of the fact 
Whether their applications were in time or not. The 
Fate to be fixed for this plot will be Rs. 1000/- from 

overnment Setvants and Rs. 15,)0/- from the public. 

S regards Igger plots of 75’x120' applications 
Should he Invited both from the officers and the 
8eneral public. The applicants could be given up 
to two plots from both Categories of plots, The value 
of a plot will be Rs. 1500/. from Government officials 
and Rs, 2 :090/- from the genera] Public. Ten plots 
70m each of the tyo categories have heen reserved and 
Witl not hao available foy allotment. Applications for 


t the pay which an official] 


ey dre 
were invited would 5 ae 


30.38. By January 1957 the position Tegarding the 


hinagar as Per statement Prepared on 
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i4th January, 1957 (vide page 90 of the file) was as follows:— 
A-—I Block (324x45’ for orderlies) 


(i) Number of plots available at 76 
(ii) Number of plots allotted ne 28 
(iii) Number of remaining plots ae 48 


A Block (45’x65' for low paid employees 
drawing below Rs. 400/- p. m.) 


(i) Number of plots available Arcee 833 
(ii) Number of plots allotted ES 814 
(iii) Number of remaining plots au 19 


3 In both these cases there were quite a number of pens 
ding applications not disposed of .. 


B_ Block (60’x90' for High Income Group 
Officers and general public) 


(i) Number of plots (308 minus 79 
reserved for P.W.D. construc- 


tions an 229 
(ii) Number of officers who appKed 
in time e 66 | 
(iii) Members of the general public _ > Tetal 
who applied in time ae 206 | 300 
(iv) Late applicants Si 28 | 


C Block (120'x70’) 
Number of plots available os 195 
No applications yet called for. 


30.39 On 26th July, 1957a new Cabinet was formed and 
under the new set up the Department of Finance came under 
the administiative control of the Prime Minister (the respondent) 
and the Department of Housing was allotted to the Develop- 
Ment Minister who was also the Minister of Housing. fecorsinny 
by Proceedings dated 8th Cctober, 1957 (Document 8) besi i 
the Prime Minister the Minister in charge of Housing was also 
made a member of the Housing Board. There was a meeting 
of the Housing Board on 22nd April, 1958 at which the following 
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Matters were decided (vide pages 101-105 of the file ibid)-— 


Item 5: Certain of the employees wio had received allot. 
ments failed to register their agreements in time, the reason 
advanced by them being that there were officers among them 
I who moved to Srinagar in summer and consequently they could 
| not comply with the formalities in time. They, therefore, prayed 
that the time for registration might be extended. The decision 
was that these employees who failed to register documents in 
time would be allotted plots but would not be given loans, 
that they would be given three months within which to register 
their agreements and start construction and failing this they 
would lose their right to the plots also. 


Item 6: There was another set of low paid employees 
who filed their applications through the heads of Departments 
but these higher officials detained them for one reason or 
another, so that these applications were not received in the 
Secretariat in time. They, therefore, prayed that they might be 
treated as if they had applied in time. The decision on this 
was that they would be given only the plots but not loans. 


Item &: Certain of the officers drawing Rs. 400/- and 
below made a respresentation that having regard to the needs 
of their family they might be allotted plots of bigger size 
than what was originally intended for them. This represent- 
tation was rejected, Apparently, it could only have been 
because they were needed for other People. 


'tem 9: This item _of the agenda proposed that the 
size of the plots be varied from 90’ x 65’ into 90’x60’ so as 
to make more plots available, This change was agreed to. 


Item 28 of the agenda read— 


“Under the Low Income Group Housing Scheme allot- 


Bete ecelved in time, without any restriction of 
eng irom a_ particular District. 


Sine baci, of plots of 45° X65' size is being felt ut persent 
ja action may be imposed in respect of this category 


= Bhi § ; 
a file was agreed to by the Board (vide page 104 -of 


30.40 It is not nec 
0! essary to set out the ious’ 
ications go eee but it js See erere ae 
Cnagar, Jammu y to 30 cl 
fe pete were 4PProximately 700 applications which a See 
€ fast accepaance letter making an allotment was on Léth 
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November, 1957 and no allotments where made subsequently, 
but the applications were still pending (vide Document 26 con- 
taining a list of these applicants, the correctness of which _has 
not been challenged), These applications were being received 
from January 1956 onwards right upto 30th March, 1961 and 


had not been disposed of by allotment till the respondent ceased 
to hold office. 


30.41 In order further to show that the plots were not 
going abegging, learned couasel relied on an office note on an 
application by Bakshi Abdul Rashid, Member of Parliament, for 
the allotment of two plots at Gandhinagar of 120’x75' in size. 
The note of the Secretariat said (vide Document 36)— 


“The position of plots in the ‘C’ Block is very tight this 
time and no plot in any sector is available now. In 
‘B’ sector of this Block, hawever, 2 plots, Nos. 32 
and 33, which stand presently in the name of Mir 
Ghulam Rasool, Chief Engineer, Irrigation under ‘sus- 
pension are uncovered. A notice was sent to Mir 
Sahib.. in reply to which he stated that he may be 
given some more time for paying the cost of plot--.- 
This was in September last. Since then four months 
have rolled by----- It is proposed that we may cancel 
this allotment for the present and allot these two 
plots to the applicant. If Mir Sahib will.be still keen 
to have plots at Gandhinagar, we can allot him some 
other plots in due course” 


This shows that there was difficulty of finding plots for allot- 
ment having regard to the number of applicants. A note on 
this application (Document 36 of February 1961) I might now 
extract and it reads — 


“He has now been allutted two plots by P. M.” 


I shell deal with this document with particular reference to 
the impugned allotment to Abdul Rashid when considering 
that particular item. 


; 3042 Meanwhile it might be mentioned that 34 plots 
in Gandhinagar were auctioned among the members of the 
general public on 30th May, 19¢]1— an auction which was 
directed on12th May, 1961 and edvertised on 17th May, 1961 
(vide Documents 22 and 23). Document 24 is the lst of the 
highest bidders for the 34 plots which were then auctioned. 

he amount received on each plot auctioned varied between 
Rs. 9,775/- which was the lowest to Rs 17,000|-, the average 

eing somewhere about Rs. 12.0C0/- per plot. It will be 
Noticed that the price fixed for the genera! public and on the 

asis of which allotments, whose propriety 3s impugned, were 
Made was Rs 2500/- per plot and the date of the auction 
18 very near the dates of these allotments: 
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30.43 I might now summarise the position as it emerges 
from the history just now narrated — 


(a) Far from there being | any paucity in the number 
of applicants desirous of obtaining allotment of plots, the 
number of applicants was very many more than there were 
plots to go round. It was because of this that there were as 
many as 700 applications made on vatious dates which were 
pending on 30th March, 1961 as per the list in Document 26. 


(b) So far as members of the general public were con- 
ceined, there was such an intense desire to obtain these 
plots that there was a keen competition at the bidding tor 
the 34 plots auctions to which were held on 30th May, i961. 


(c) Several blocks were reserved for Jater considera- 
tion, for instance in the ‘C’ Block with plots nieasuring 120x70 feet 
there were 195 plots available for allotment but no applica- 
tions had been called for by 1957, 


~ (@) By reason of the direction of the respondent, he 
was given the power by Proceedings of the Housing Board dated 
23rd April, 1956 that allotments of plots to the general public 
and to officers above Rs.400/- per mensem, i. e. the larger plots, were 
to be made by the tespondent himself (vide Pages 65 of the file). 


(e) Applications Were being invited for the allotment 
of plots on the basis of Government orders and the allot- 


who made applications even after time and It would appear 
as if those who had applied in time were Considered to have 
aout Over those who were being allocted plots out of 
a pigence because they .aPplied late. This would indicate that 
the filing of an application and. the Processing to determine 
Ptlority and the right s allotment was essential before an 


() A very large numbe 
t of plots was reserved at th 
Instance of the Tespondent from being brought into the apa 


al 


30.44 Pausing here, [| should 
1 “ g 2 make t 
TIE revised layout ieee Be _the respondent. ‘Foc intcantt® 
ie a pe ee 
Go iets of. 60x 0. It shows the plots which have atvead 
ie ee ae me ee that one whole block af 
<2 Plots—114—125. an 146 ~had 
the rest were ayailable for allotment vide Peace iyi 
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30.45 Some of these plots were evidently intended fot 
mem’ 2rs of the Legislature aad at the end of March 1963 a circular 
letter was addressed to the members of the State Assembly and the 
Legislative Council soliciting intormation as to whether they 
had sufficient accommodation available at Jammu and whether 
they desired the allotment of plots, the size of the plots 
intended to be allotted to them being 99'x60'. The last date on 
which the requisite information was to be supplied was 25th 
April, 1963. In pursuance of this invitation several of the 
members of the Legislature made applications and these were 
Legislators to whom reference has been made in the reply of the 
respondent, and they were allotted sites by virture of Government 
orders. 

30.46 With this background I shall now proceed to 
consider the allotments of the six plots in Gandhinagar whose 
propriety is impugned in Allegation 12: 


(1) Allotment of plots 34 and 35 at Gandhinagar Jammu 
to Bakshi Bashir Ahmed respondent's son. ‘ 


30.47. The order by which these two plots 34 and 35 were 
allotted to Bashir: Ahmed is Document 32. In this document 
the original number of the plots allotted te him is set out as 
plots 38 and 39, but this has been corrected in manuscript over 
the type-written matter to 34 and 35. It is dated 7th February, 1961 
and is signed by the Secretary to the Housing Department. 
This order after issue was, aS seen from the endorsement on it 
placed before the Minister for Housing Mr. Shamas-ud-Din for 
confirmation and he has noted on it “Seen” under date 16th 
February, 1961. Now the points that are made in regard to 
this allotment are these. It was stated by the Government 
that there had been no application by Bakshi Bashir Ahmed for 
the allotment of any plots, but notwithstanding that there was 
no application he was allotted these two plots. There is no 
application on the file and in none of the orders or communi- 
cations is there any reference to any application by him. In 
the reply that Bakshi Bashir Ahmed has filed, without positi- 
vely stating that he had made an application, not to speak of 
giving details of such an application. he merely asserts that 
the plots were allotted to him ina normal regular routine mannet 
I am, therefore, satisfied that the case ef the Government 
that there was no application by him is made out. The point 
about the change in the plots allotted to him attses from this 
that the neighbouring plots 36 ani37 were being allotted by 
an order passed on the same day ( 7ch Fe>ruary, 1961) in 
favour of Mr. Mer Nastullah, the sister's husband of Bashir 
Ahmed. It was, therefore, considered more convenient for them 
to have contiguous plots and asa matter of fact both the plots 
have since been surrounded by one compound wall and a buil- 
ding has been raised in the middle of the plot. 


; 30.48 Lastly, in regard to the part of the respondent 
in this allotment, the position 1s this. The arder of the Secre- 
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mment required the confirmation of the 
Miniceee ee oe and that is why it was placed before him for 
confirmation. But the -significance of the endorsement by the 
Minister that he had “seen” which is found both in the allot- 
ment to Bashir Ahmed as well as to Mr. Mir Nasrullah which 
will be deale with immediately, will be gathered from the allot- 
ment to Abdul Rashid to whom plots 38 and 39 which were 
originally: allotted to Bashir Ahmed were finally allotted. That 
allotment was also on the sam2 date (7th February, 1961) and 
when the order allotting plots 38 and 39 was placed before 
the Minister for confirmation, the Development Minister Mr, 
Shamas-ud-Din has endorsed jn ‘his own hand the following: ~ 


“Seen. No confirmation in such Cases is necessary where 
P. M. has made the allotment. 


The Government are, therefore, right in saying that the endorse - 
ment. “Seen” in Bocument 32 is to be read inthe light of what 
the Minister had Stated in Document 3’, namely that no formal 
Order of confirmation by him was necessary, because the res- 
Pondent hai made the allotment as Prime Minister The Other 
point made about the plots allotted ty Bashic Ahmed not being 
put to auction to determine the price and Charging him with 
the rate at Rs 2,50)- per plot is common t) all the allotments 
in favour of the Telations of the Tespondent and th.y would 
be dealt with together. It is turther to be N>'iced that whereas 
there was acute Scarcity and applicants were unable to obtain 
even one plot, two plots were allotted to Bakshi Bashir Ahmed 
In A’ Sector ‘C Block which had plots of the biggest size. 


(2) Allotment of plots 36 and 37 to Mir Nasrullah, son- 
in-law of the 1€spondent: 


30.49 The order of allotment in this case is Document 
33. In. his Case the points made on the basis of Which an abuse 
of Power was Sought to be established were that there was. no 
application by Mec Nasrullah and that he was selected out of 
urn, though as. an employee of the State Government he was 


within the class of People who were entitled to allotment. It 


S of right only to 
one plet, two Plots were allotted to him. Now in See to these 


@ reply that he has filed does not 
ade no application for the alloe- 
a list of | Persons who 
NE to whom Plots were allotted, but 


nt 33) was Submitted to the 
ation and he has endorsed 


by him was not mecessaty because the 
by the respondent, ape x 
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(3) Allotment of plots 40 and 41 in ‘A’ Sector ‘C’ Block 
to Bahshi Ghulam Nabi, brother of the respondent: 


30.50 The allotment of these two plots was by Docu- 
ment 3L also dated 7th February, 1951. In this case also, as in 
the case of the othertwo just now dealt with it was asserted 
by the Government that there was no application by him and they 
have filed Document 55 containing a list of persons who had 
noc filed applications but who had nevertheless been allotted 
plots, This document was perused bv the respondent and it was 
afcer such perusal that the reply has been filed. The other point 
made against thi: allotment was that he had already a residential 
house in Srinagar and this is not disputed (vide Allegation 7), but 
still he was allotted two big size plots 120’x75’ each. In the 
reply that he has filed he states that he was entitled to allot- 
ment as a businessman just as several others, and he has given 
a list of 28 such businessmen to whom plots were allotted, The 
details of these persons have been verified and while it is found 
that one of them Abdul Ghani Khan was not allotted any plot 
in the namzof his minor soa as alleged, the other 27 were 
allotted: plors, but these were persons who had made applications, 
whose applications had been processed and they had been allotted 
plots in the usual and regular course. These instances, there- 
fore, do not answer the points made as regards the propriety of 
the allotmznt to Ghulam Nabi. Now in the case of this allot- 
ment, the order of allotment was submitted for confirmation to Mr. 
Shamas-ui-Din Dezvzlopm2nt: Minister anj ne has endorsed on it: 
“No confirnoation is necessary. Seen’. Having regard to the 
terms of the endorsements on Document 37 which were all passed 
by him on the same date, it is clear that confirmation was 
considered -10t mecessary in this case also because the 
allotment hal been ordered by th: res,ondent Oaly one thing re- 
mains to be mentioned regarding this allotment had and that is that 
these two plots 40 and 41 were first allotted to Bakshi Abdul 
Rashid but that the name of the allottee was later changed 
to Haji Ghulam Nabi, but as nothing turns on that, no further 
teferznce to it is necessary. 


Allotment of plots Ns. 38 and 39 to Bakshi Abdul Rashid: 


30.51 The last of the allotments made on 7c. February, 
1961 was item No-(5) by which plocs 38 and 39 were allotted 
to Bakshi Abdul Rashid. In his case the order of allotment 
is Document 37 ard the office noting on the application that 
he filed which is Document 36 has already been referred to. 
In these notings the Secretariat pointed out that “the position 
of plots in ‘C’ Block is very tight’ and that he might be 
allotted plots in the ‘B’ Sector and it contained a note stating 
that two plots bid been allotted as ordered by. the ee 
dent to Abdul Rashid aad hence the consideration eee ts 
ment of plots in ‘B’ Block need not be -gonsidenes ae 
order of allotment (Document 37) by which plots 33 an 
in ‘'C" Block were allotted to him, when the order was 
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submitted to the Minister Mr. Shamas-ud-Din for confirmation 


he made the endorsement ‘Szen”, “No confirmation n such 
cases is necessary where P.M. has made the allotment. 


In the reply that he has filed Abdul Rashid has Stated 
that the plots were allotted to him in view of his being the 
General Secretary of the National Conference and that there 
was need for himto stay at Jammu during the winter months. 
He further repeats what the respondent has himself stated 
as the main part of his defence that the Low Income Group 
Housing Scheme elicited little response from the people and in 
order to give a lead to the people, State dignitories and 
Members of Partiament were allotted plots and that he_ has 
obtained the allotment by virtue of his “unignorable position 
and status” and that he did not need any assistance from 

‘another quarter. There was another point made by Govern- 
ment as regards the a'lotment to him, namely that several 
other plots were allotted to him in Srinagar (plots 43 and 44 
in Jawahar Nagar Extension to himself, plot No 28 to his 
daughtec Zamrooda and plot No.42 to his minor son Ghulam 
Jeelani). As regards this he says that it was a regular feature 
of the State’s economy to obtain concracts in the name of and 
on behalf of the minors and, therefore, “there was nothing 
Phenomenal in the allotment of the plots in the name of the 
above-mentioned minors. As the Government was keen to dis- 
Pose of the plots expeditiously to attracr attention of the 
elements among the people concerned jin the said housing 
scheme.” this was done. This part of the defence has already 
been examined and it is not necessary to Tepeat the same, 
but the details of these allotments at Stinagar and the irre- 
gularities stated by Government in connection with them I 
shall consider lacer, It will be noticed that Abdul Rashid denies 
iat the respondent had anything tod with the allotment of 
eas Sey MOF hin Obed by the “respondent 

Is reply where he says- 


“It is denied that che allotment of lots t i 
Rashid had been made by the pee ates dus 


and he wants the Commission tO put a proper construction on 
Ocument 36, but in view of what 7 . ave extracted from 
ce 37—the note or endorsement by Mr. Shamas-ud-Din, 
x uate for Development —I am not able to put any other and 
it is seat it It is the respondent's Tecollection even after 
a perus;3l o DOC. 37 which is to Say the legs 
far as Abdul Rashid who ha mad 
Jaunary, 1961) is concerned, the main POint made js 
preferred f0 so many other applicants as is clear] s f 
the noting in Document 36. oom 





30.53 Thus, four allotments of rlot d 35. 3; 
37, 38 and 39, 40 and 41 were all made a ie nae ane 
as 1s seen from Document 37, by the Tespondent himself, and 
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three of them were made inspite of the fact that there were 
no applications by them and in the fourth the allotment was 
clearly out of turn, and finally in each of these cases two plots 


of 120’'x75' were allotted, when others were in the queue 
waiting for a single plot. 


ltems (4) and (6) 


30.54 Items No: (4) and (6) which covered a 
Bakshi Abdul Majid the respondent's brother and seo Bs 
Bakshi Ghulam Hassain, cousin of the respondent, were both 
allotted on the same date—29cth March, 1961, Document 35 is the 
order sanctioning the allotment of plot No. 27 while Document 
34 is the order sanctioning the allotment of plot 1—B.It may be 
mentioned that plot ‘1-B was of the size 130’ x60’. In the 
case of the allotment of plot 1—B to Bakshi Ghulam Hussain 
the main irregularity on which reliance was placed by Govern- 
ment was that the allottee had not made any application and 
was, therefore, not entitled‘to allotment. In the reply that he 
has filed he does not deny this fact that he made no 
application, but his only defence is that as a businessman he 
was entitled to allotment like others and gives a list of the 
same 28 names of businessmen to whom plots were allotted, 
the names being the same as those mentioned by Ghulam 
Nabi. In view of the fact that the order sanctioning this 
allotment (Document 34) was not put up tothe Minister for 
confirmation as Documents 31, 32, 33 and 37 had been done, 
evidently because Shamas-ud-Din, the Minister for Development 
had himself noted that no confirmation was necessary in 
cases where the Prime Minister had himself made the allotment. 
Besides it had already been decided that in the case ofthe 
bigger plots to be allotted to the members of the general 
public the allotment was to be by the respondent himself 
(vide proceedings of 23rd April, 1956 referred to earlier). The 
confirmation of this decision is found at page 61 of the file 
in a memorandum issued on 19th June, 1956 by the Housing 
Secretariat — 


“Public Sector: 201 applications have been received and 
52 have been verified--....-+-- Decision about these 
will be ‘taken by the Prime Minister”. 


30.55 As regards the allotment of plot No. 27 to 
Bakshi Abdul Majid with which item (4) is concerned, it 
was the case of the Government that Abdul Majid made no 
application for the allotment of a plot to him. In the 
reply that he has filed Abdul Majid states that he prayed 
for the grant of a plot” in Gandhinagar when he learnt that 
Plots were allotted to all businessmen and traders In view of 
this reply the Government had the matter investigated and as 
a result we find that there was an application dated 31st 
January, 1956 by the respondent addressed to the Secretary, 
ow Income Group Housing Board in which he stated that 
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3 nas to purchase two plots of land In the Proposed 
Cate ene one in the name of Bakehe Abdul Majid 
and another for myself. Kindly have these Eve Plots ee for 
“me Dhis application for two plots of 90’x65’ in Gandhinagar was 
a ted and a letter was addressed to the respondent on 12thMarch, 
1956 (File No. 338/HDI21) by which he was directed to deposit 
Rs. 2,000/- per plot on or before the 17th March, 1956 He did 
nothing further on this lerter and it isnot suggested by either 
the respondent or by Abdul Majid that the plots allotted to 
him were by virtue of this application, for Abdul Majid states 
in his reply that he prayed for the grant of a plot which obviously 
means that he made an applicaticn. Besides the respondent 
virtually withdrew this application, by reason of making a further 
unsigned application dated 3ist January, 1957 by which he de- 
sired to have two plots for himself of the size 75’ x 120’ each. 
The only application that is on the file which could relate to 
Abdul Majid is an unsigned application in which his name appears 
in type which is also dated 3lst January, 1957 in which a request 
is made for the allotment of two plots of 75’ x 120 each, and 
this is a carbon copy of the respondent's application for two plots 
just now referred to. No action was taken on either application 
and in the case of the respondent no plots were allotted to him. 
In the case of Abdul Majid the application, as stated earlier, did 
not bear bis signature, and he did not on any later date supply 
the omission. Jt is not Possible to regard the allotment to him 
of a plot four years later in March 1961 as traceable to this 
unsigned application. Even in the acceptance letter the portion 
in the form referring to the application and its date where the 
details of these are entered in cases where an allotment is in 
Tesponse to an application is struck out (vide File 33-13-259-A), 
It is obvious that this cannot also have been the basis upon 
which the allotment was made to him on 20th March, 1961. I 
am, therefore, Satisfied that the case of the Government ‘that 
Abdul Majid made no application for the stant of a plot to 


was not in response to any application, js made out. There was 
a further charge by the Overnment that in respect of the plot 
allotted to him he had ot paid even the nominal consideration 
that was fixed and this he has not in terms denied, though 

; th i - 
mained unpaid but as this is not any Bee at eu chav ge Dat 
the Tespondent, I do Not propose: to g0 into it. 


30.56 The Position, therefore, ; 
allotments specifi. in Allegation 12 is that saye in the case of 


Abdul Rashid they were not in r cies 
that of the allottees Mr. Nastullah alone who application and 


n regard to the first Six 





te 4 utters 
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30.57. Before proceeding furher I shall deal with the 
point that these irregular and discriminatory allotments were 
also improper because the price fixed for the land was nomi- 
nal and that really the plots should have been put up to auction, 
It has already been pointed out that on the /2th May, 1961 
barely two months after the allotment of plots Nos. 27 and 
LB and within about three months of the allotment of the 
other plots, it was decided t» auction several plots in Gandhi- 
nagar under Document 22 and that the auction was’ held on 
30th May, 1961. The bids at the auction were for sums 
several times the amount fixed as the price of these plots. 
It was urged by learned counsel for the Government, that the 
procedure of auction was not adopted for determining the price 
to be paid for these plots because it was known that if put 
to auction the price to be paid would be four to five times 
that fixel by he Government. On these facts the submission 
was that in the case of these particular allotments the deter- 
mination of the price to be paid by auction was not resorted 
to in order to benefit these near relations. I have alceady 
pointed out that the case of the respondent is that auction 
was tried only once and was not repeated. I find that this 
statement is correct. There were allotments of hundreds ef plots 
and it was only in the case of 34 plots that the price was deter- 
mined by open auction so that in a very large number of cases 
besides those of the near relations whose alloments are the subject 
of attack in Allegation 12tbe price was not determined by open 
auction, In view of,this circumstance I do not agree in the conten- 
tion that there was a discrimination in favour cf these relations 
by the process of auction not being availed of. No doubt if 
it had been availed of it would have resulted in larger funds 
being available to the Government, but for reasons not apparent 
on the files it was decided to make the allotments at pre- 
determined fixed prices which were much lower than what 
could have been obtained from the market even to the richer 
classes of the general public who could well afford to pay 
the proper market price. The low prices might of course have 
been an inducement to several to apply and obtain these plots 
and among them the relations of the respondent did obtain an 
advantage, but I am unable to find that this was resorted to 
merely in order to benefit them but as | found that the 
allotments were irregular in the sense of being witheut appli- 
cations and out of turn without considering the priority of 
earlier applicants, there has certainly been an abuse of power 
and these relations have obtained pecuniary advantages by 
reason of the allotments, though in the manner of determining 
the price payable by them there has been no irregularity. 

3058 This finishes the allotments at Jammu whose 
propriety is questioned in this allegaticn- I shall next procee 
to detail the history of the scheme at Srinagar with which 
the rest of the allotments in this allegation are concerned. 

30.539 Concurrently with the formulation of the scheme 
for the establishment of a new township at Gandhinagat at 
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ision was taken to establish new townships in 
cia a deciet a Cabinet order No. 702-C of 1956 dated 31st 
- March, 1956 an area of 1:0 kanals 3 marlas odd in Gogehi 
Bagh Srinagar was transferred to the Housing Department (vide 
Document 10). Plots in other areas were also acquired and 


made available for allotment. 


3060 As seen from File No-37/1/HD/56-C (whith relates 
to the housing scheme at Srinagar), in or about April, 1956 appli- 
cations were invited from low paid employees in Srinagar on 
the same terms and conditions on which these were in- 
vited in Jammu. The size of the plots to be allotted to 
the low paid employees had not, however, been determined. 
Applications were invited from those Government servants 
who belonged to. Srinagar District and who had no house 
of their own or had inadequate accommodation, In response 
to this notification 2000 applications were received and’ 
were under scrutiny by the end of June 1956. Applications 
were also invited from officers of the State drawing pay 
above Rs,400/-per mensem, the last date far the receipt of 
these- applications being 20th June, 1965. 


On this basis it was Suggested that there might be £0) plots 
of the smallest size, 1050 plots of the middle size and 60 
for the higher income Stoup. It was also pointed out that 
In setting out the number of applications received earlier 
as 2000, the applications received after the due date had 
been excluded and that applications from Government pensioners 
andthe general public had not been invited at all and the 


“T£!"these applications are also invited, t¢ 

applications will swell further.” (vide ae odie ‘ile) 
The Housing Boatd met on 15th Januar 

; , 1957 
ioe pepe Og, acceptance letters in eres of He eet 
ee fiat: in Gulab Bagh and 3YL plots of 45x65 feet each 
ae aD ae feet each and 100 plots of 30x50 feet 
oN fe i agh, Ie was pointed out that though there 
renee a Ow paid officers of 1100 plots of 65'x45’ size 
His umber o plots available was only 388, but no allotment 
peer Immediately issued in regard to these availab] 
ots ecaus2 the plan of the new township had hotibs : 
diawa up by the Chief Engineer (vide Page ltl of the fi bid), 
re. was a discussion in the Tespondeat’s chambe 14 h 
May, 1957 at which he gaye verbal instructions to : ais ye 
intending Engineer and the Assistant Architect an ace 
the necessary plans of all the townships of Seintgg ohetn 
the end of June 1957. This however, was not done aa Preval 
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reminders were sent to the Architect, and even thereafter it 
was only atentative plain that was prepared and was despatched 
by him by October 1957. These plans were revised from time 
to time but to the details of these, it is not necessary to 
refer. The tentative plan drawn up in October 1957 was 
placed for approval before the respondent as Chairman af 
the Housing Board. As on that date the correlation 
between the eequirement and the plots available was analysed 


in anote at Page 12 (notes) of the file 37-1-HD/565-C and 
this discloses the following:— 





Name of Plots shown Size Plots 


; Remarks 
township _in the plan required 





Rajbagh 96 120'x75' Nil 


No applications in- 
Township 


vited for plots of 
that size up to then. 
Bal Garden 54 90'x60' ~-44-66 Plots meant for offi- 
cers drawing pay 
above Rs. 400/- ‘p.m. 
44 applications re- 
ceived in time and 
22 received late. 


Gogji Bagh 600 45'x65’ 1030 These plots re- 
quired for low paid 
employees drawing 
pay less than 400/- 


Gulab Bagh ~ 87 324'x45" 110 These required for 
: ’ inferior class. 


ee 


30.62. “From the above it will be seen that there is a 
shortage of 343 and 110 plots of 45'x65' and = 324'x45 sizes 
respectively”. I have quoted the above from the file, ae rom 
the figures in the tabular statement supra, It bese. as 
that the deficiency was 430 plots in the size 45'x65° an 
in the case of the plots of the size 324 x45 : 





30.63 At one of the meetings of the Board an ite 
put up for consideration related to a request aoe a Sh 
of an ‘officer for the allotment of a plot and for the Oe ; 
a loan. The decision on this was that this should s, e ept 
pending and considered only if there were more plots t 
required for Government employees at Srinagar. 
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i y d to the inadequacy of the number of the 
ane ue saerested that additional khalsa land in Srinagar 
fern een i 343(?)plots of 45'x60’ and 110(?) plots of 523'x45 Size 
a ag Brae vine It will be noticed that no applications had 
cae b 3 ited for allotment of plots 120’x75 size, and they wee at 
R iB an As an alternative to this suggéstion for obtaining further land 
ae cae of his Department, the peace Troon eee) auseested ie 
i i h was reduced from C 4’x 
ee all ee the menial establishment and as regards 
neces plots of 120’x75’, the Secretary suggested that these Plots at Raj 
Bagh if reduced in size to 65 ’x45’, the requirements of the low paid emplo- 


yees could be fulfilled. 


isi he size of the plots 
0.65. However, the decision taken was that t z 
should ae be reduced but that further land should be acquired and 206 


ing Board held on 22nd April, 1958 at which the respondent 
ee (Cee an 76/notes of file ibid). _Additional land having 
nes acquired the position as regards the availability of plots was reviewed 
by the Secretary to the Housing Department in a note dated 10th May, 
1958 (page 16—notes). There were at that stage 1100 perscns who had 
applied for and were entitled to, plots. The need and the _ availability 
of plots is found analysed in Paragraph 82 of this note and it was stated 


Larger size plots 90’x60’ or 120’x75' ,, = 70 plots 
45’x65' 38 sie # 58 -+ 1000 plots 
32$/x45' Ss ye oO oo *+ 100 plots 


Having regard to the number of plots at Gogji Bagh and Gulab 
Bagh of 45’x65’ size it was felt that there would be a shortage of 2C0 plots 
of this size having regard to the number of applications, Besides there 
had to be a further 100 Plots of 324’x45/ size for orderlies. Tt was sugges- 
ted that these might be laid out at Narsigh Garh where 206 kanals odd 
had recently been acquired, Finally the Secretary noted that the Progress 
of the scheme in so far a8 It relates to grant of loans and Plots had not been 
finally decided and that “‘the issues involved requi 
of the P.M. This may kindly’{ be done soon.” 


“Out of about 900 qualified applicants See oe 


i Persons were 
accommodated in Jawaharnagar and about 100 ip 


Bal Garden. 
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This leaves about 350 persons still to whom we are ccmmit- 
ted for allotment”. (underlining mine). 


That would mean that there were as many as 350 applicants to whcm 
allotment orders had been communicated. Pausing here, I might refer 


to a note at page 24 of the file which sets out the progress made till the 
end of the year :— 


“The allotment of plots at Suthra Shahi was done this summer 
at Srinagar after casting lots...... Some plots out of this area 
were also allotted to officers, like Mr. A. N. Sapru, Secretary 
Agriculture & C. D. Department, Mr. Ghulam Qadir S.P. 
IPS, and Mr. G.N. Kotru, S.P. under orders of the Prime 
Minister. It is believed that the allotment of plots out of this 


area to orderlies was also made after obtaining the approval 
of the P. M. verbally.” 


The Shutra Shahi colony was laid out into 100 plots of 324x45’ for orderlies 
and 14 plots of 45’x65" for officers. Plots were allotted in September 
1958 and possession of the said plots was handed over to the allottees 
under orders of the Prime Minister on Ist October, 1958. Iam mentioning 
this because at this date Mr. Chunilal Kotwal, Minister of Development 
was according to the respondent incharge of the implementation of the 


scheme. The note I have just now referred to also has this endorse- 
ment by the Minister incharge— 


“Put up on the arrival of the P. M. from Nagpur—8.1.(1959)”? 
(vide paragraph 116 of notes) 


and later on 20th January, 1959— 


“D. M. is} discussing the matter further with the P.M.” 
(vide paragraph 120 of notes). 


30.66. Evidently there was not very much coordinaticn between 
the Architect and the Housing Department and the complaint is made 


by the office of the Secretary, Housing Departnent (page 27 note dated 
23rd July, 1959)— 


“The layout shows that only 201 plots (in Narsingh Garh) 
would be available as against 338 plots or so required by us. 


Other defects in the plan were also pointed out and they were desired to 
be remedied. 


30.67. After this acquisition of a further 206 kanals 7 marlas it 

Was intended to mark this area into plots of 45’x65’ for allotment to the 

ow Income Group. It is stated by the Secretary to Government, 

ousing Department in his letter to the Architect dated Ist April, 1959 
Page 69 of the file—correspondence portion)— 


“About 360 applicants have yet to get plots and immediately 
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no other site is available. The intention is, therefore, to aceged 
modate as many allottees; as, possible in Narsinghgarh area, 
It is requested that you will please have a ge Plan Prepared 
and get the same approved by the}Prime Minister, 


: ition remained tight even by the end of May 1959 as is seen 
eee igus at page 53 where he refers to the number of Persons 
in whose favour allotment of plots is yet to be made and, therefore, that 
the plan should make provision for the maximum number of plots 
from the Narsingh Garh area. Though at one stage the respondent 
appears to have insisted upon this plan being expedited, there appears 
to have been a meeting of the Divisional Engineer with the respondent 
when the former was verbally directed that the layout work might be Kept 
pending for some time till further orders by him and this was communi- 
cated to the Architect. Ina letter dated 23rd May, 1959 to the Divisional 
Engineer the Deputy Commissioner, Srinagar says (page 87 of the 


le, — 


ae Onc I would like to inform you that the matter was taken 
up by the undersigned with the Hon’ble Prime - Minister. 
He has directed me to convey to you that the layout work be 


kept pending for some time till further orders.”? 


In passing it should be mentioned that this is hardly consistent with the 
respondent’s defence that after the Housing Minister came in, he had 
nothing to do with the scheme, as it was outside his portfolio. 


30.68. The layout plan that was Prepared was found to be 
defective as several of the allottees complained about the nature of the 
plots allotted to them and so there were ré-adjustments and some amount 
of re-planning. As even after this it was found that the area of land set 


1961 (Document 11) it was stated that 397 kanals 3 marlas and 257 square 
feet of land had been transferred by Council Resolution dated 3lst 
March, 1956 (vide Document 10). Out of that it Stated that 311 kanals 
9 marlas and 137 square feet of land had been laid out in 487 plots of 
45’x65' size and allotted to eligible applicants under the Low Income 
Group Housing Scheme at Jawahar Nagar. The remaining area of 85 
kanals 14 marlas and 120 square feet had, it was stated been laid out 
Into 43 plots of various SiZes_ between 1.48 and 2 kanals and that it 
Was Proposed to allot these plots to deserving applicants under the Low 
Income: Group and Middle Income Group Housing Schemes. The 
price of the plots allotted was then determined and th; : 
Council Resolution dated 30th October, 1963 (vi 


15). The price of the Plots at Raj Bagh was fixed at Rs. 1250/- per kanal. 





30.69. Pausing here I might point out fees : 

. = at in the revis f 
Gogchi Bagh area against as Many as six Plots of 90's 150’ 9, Sean 
sizes, the word “reserved” #§ Written across, That shows that they were — 
not intended to be allotted Immediately as they had been reserved for 


some purpose, In the affidavit -of the Architect My. Sidiqi filed in 


= 
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support of their case by the Government he has stated that. these reser- 
vations Were made at the instance of the respondent. There is no specific. 
denial of this statement in the reply that the respondent has filed and 
having regard to the express mention of these items as reserved in the 
two plans and as the plans are shown to have been approved 
on each occasion by the respondent, I am inclined to accept the state- 
ment of the Architect that this reservation was made at the instance of 
the respondent. As, however, none of these plots are the subject of the 
allotments in controversy ‘in this allegation, nothing very much turns 
on this circumstance except that it proves that far from there being no 
applicants for the plots offered for allotment, plots which were available 
for allotment were kept back, notwithstanding that there were quite a 
large number of unsatisfied applicants. 


30.70. Under a Cabinet order dated 16th March, 1956, 16 kanals 


11 marlas of land which originally formed Nazul land had been 


resumed by the Government for the purpose of being included in the 
scheme, but this area had not yet been transferred to the Housing Depart- 
ment for the purpose of allotment to applicants, and so had not been 
the subject of any allotment up to 1963. The area had been divided 


- into five big size plots, three of them of 4 kanals and the other two of 


9 and 24 kanals each. As these remained unallotted, the Secretary to 
Government in the Housing Department forwarded to the Council a 
memorandum dated 30th August, 1963 for the allotment of five plots here 
(Document 17). The proposal made was that these lands might be trans- 
ferred from the Nazul Department to the Housing Department for utili- 
sation as housing plots. This was placed before the meeting of the 
Cabinet on 3lst August, 1963 the next day and approved. When this 
proposal was approved, it was ordered that the allotment cf plots be 
made by the Housing Department (Document 18) and effect was given 
to this Council resolution by a Government order dated 24th September, 
1963 (Document 19). I shall have occasion later to deal with the details 
of the allotments of these five plots as the allotment of four of these 1s 
the subject-matter of other portions of Allegation 12. 


30.71. Lastly, it might be pointed out that up to the beg'nning 
of 1963 there were 200 applications which had after secrutiny been ac- 
cepted, and acceptance communicated to the applicants to whom allot- 
ments had not been made, and besides as seen from Document 26 there 
were up to the end of November 1964 as many as 9000 applications which 
were pending examination and these were cencelled and fiesh applica- 
tions invited in 1964, but with this latter I have nothirg to do. 


30,72. The net result of the above summary, therefore, is the 
same as was the case in the house sites at Jammu, namely that there was 
a.very large number of applications and a keen demand to obtain sites 
and it was really a case of applicants being refused rather than their 
having ta be invited in order to make the scheme a success. The defence 
of the respondent based upon the alleged unpopularity of the scheme with 
officers and the general public and ihe consequent need to set an example 

y making allotments in favour of friends and relations to induce other 
People to join in, is just the reverse of the truth. 
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30.73. With this introductory narrative I shall proceed to consider 


iety is questioned in this allegaticn, 
the rest of the allotments whose propriety is qu 3 ne Be 
These fall into two categories: (1) The allotments in Jawahaz Nagar 


i in Raj Bagh which 
5 ,and (2) the allotments of four of the plots in j Bag 
fon eae 2 the Housing Department by a Council resolution 


passed on 3lst August, 1963. 
30.74. I will first take up the allotment of plots to Abdul Rashid 
and his group. These comprise— 


(1) One plot No. 28 to his daughter Miss Zamrooda vide 
Document 38. 


(2) Allotment of one plot No. 42 to his minor son Ghulam 
Jeelani, vide Document 39. 


(3) Allotment of plots 43 and 44 to himself, vide Document 
40. 


There is another allotment jointly to his daughter Zamrooda and her 
husband Mehraj-ud-Din, which will be considered with the next group 
of allotments of plots in Raj Bagh which fall into a separate category. 


30.75. Taking these in that order the allotment of plot 28 
to Zamrooda Bakshi was not in response to any application, nor was 
there any allotment order. There is, however, in the file a list of 38 
Persons to whom-plots had been allotted and the list bears the signature 
at the end of Mr. Shamas-ud-Din who was the Minister-in-chaige and is 
dated Ist November, 1961 (Document 20). Miss Zamrocda’s name 
is entered in this list against plot No. 28 after deleticn of the name cf one 
Dr. K. Muzaffar to whom apparently the plot had originally been 
allotted. Now Zamrooda Bakshi was allotteda plot of 120’x80’ size and 
this allotment was made notwithstanding that she was a minor, her date 
of birth being 18th January, 1944 (vide Document 28). Why and how 
she was preferred to other applicants whose applications were pending 
and who had Priority In the sense, that they were Government employees. 
for whom the scheme was primarily intended, is not explained in the reply. 
As already pointed out, the only answer of Abdul Rashid in paragraph 
8 of his reply was that it was a regular feature of the State to obtain 


quently the allotment of Plots in the name of the minors was nothing 
strange. The fact that there was no application and that it was really 

a benami name for Abdul Rashid which indeed appears to be implicit 
even in Rashid’s reply extracted above, is seen from the file 62-2-HD-37 
relating to this allotment. After the allotment for which as I have 
stated, there was no order, Abdul Rashid wrote a letter on 6th June, 19 62 
to the Treasury Officer requesting that Rs. 5,000/- being the cost ‘of the 
two plots allotted to him at Gandhinagar may he credited. This was 
obviously a mistake for Jawahar Nagar Extension and accordingly 
four days later after the amount was credited Abdul Rashid wrote 
another letter on 10th June, 1962 stating that he had deposited an amount 
of Rs. 5,000/- in the Srinagar Treasury on 6th June, 1962, He went on 
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“this amount may kindly be credited to the account of Miss Zam- 
nooda, THY daughter who has been allotted a plot No. 28 in Jawahar 
ay Colony Extension,” and iherealter an agreement was entered 


agar 

Shs with Zamrooda notwithstanding that there were covenants in it 
by which she agreed to construct the house within a year. 

30.76. The next plot which Abdul Rashid obtained in the 
name of Ghulam Jeelani was plot No. 42. The size of the plot was 
79’x180’. The date of the allotment was also 23rd November, 1961: 
Here again there was no application and there is in the file no confiuma- 
tion of the allotment by the Minister. Jeelani was 4 minor, having 
been born on 14th May, 1946 vide Document 27). In his case also 
there Was no question of his being entitled to allotment and the only 
point urged in support of the propriety of the allotment is what has alicady 
been referred to in paragraph 8 of the reply statement ef his father 
Abdul Rashid. It may be noted that notwithstanding Ghulam Jeelani 
was minor, he has executed the deed containing the contract which 
as stated earlier, contains a convenent that ‘the purchaser shall Satie 
three months commence the construction of the builaing on the land and 
complete the same within 12 months and in the event of the failure the 
Government might rescind the grant.” 


30.77. On the same day (i.e. 23rd November, 1961) as the 
allotment to Ghulam Jeelan!, Abdul Rashid also obtained two plots 
Nos. 43 and 44 each of the size of 80/.x186'. Acmittealy thac was no 
application so far as this alloument was concerned and with this Abdul 
Rashid had obtained three contiguous plots Nos. 42,43 and 44 together 
with plot No. 98—all these without any application having been made. 
[ shall deal later with the submission of learned counsel for the Govern- 
ment as regards the abuse of power by the respondent in the matter of 


the allotment of theseZ, plots. 


30.78. Before, however, taking up that aspect of the question, 
it will be convenient to deal with the allotment of plots in Raj Bagh area 
because there we have an allotment jointly to Zamrecda and Mehraj- 
ud-Din the daughter and son-in-law of Abdu! Rashid, but apart ficm the 


circumstance that this was an allotment to a relation of Abdul Rashid, 
there are certain other features of the allotment of plots in the Raj Bagh 
area on Which stress was laid by learned counsel for the Government, 


to which it is necessary to advert. 


30.79. Under Cabinet order dated 16th March, 1956, 16 kanals 
and 11 marlas of land which was originally the Nazool land and which 
was ‘divided into five plots, had been resumed by the Government. 
Though adjacent plots in Raj Bagh area had been transferred to the 
Housing Department for allotment to applicants; these five plots had 
not been so transferred. I have already pointed cut that by a icsolution 
of the Council of Ministers dated 3lst August, 1963, the transfer was 
directed. A Government order (Document 19) was issued In pursuance 
_ of this Council decision on 24th September, 1963. Out of the five plots 
which were numbered 4, 8, 9, 16 and 21, one plot No. 16 N.D. ot 4 kanals 
size was allotted to a stranger, 4D officer in the Police Departments the 
rest of the four plots two of 4 kanals each, one of 24 kanals and one of 
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9 kanals and | marla were allotted to the relatives of the respondent ani 
it is the propriety of these four allotments that is pre ee in this ie, 
f the allegation. In this context it is necessary to refer to the meni 
oe ace submitted to the Council on which the Cabire decisicn Wes 
based. In it the Secretary to the Housing Department slatce— 


“Rajbagh area is quite adjacent to Jawahar Nagar Housing 
Colony and some plots cut of this area have alrcady heey, 
transferred to the Housing Department and the Depai tment 
have been able to satisfy the applicants in need of such plot; 
for construction of their residential accommodation, There 
is incessant demand from Government servants for allotment 
of plots in Srinagar City as plots laid out in existing colonics sland 
already allotted. 


It was for this reason that this transfer to the Housing Deparimci.t was 
made, but four of the five Plots into which it was divided weie allotted 
to the following relations of the respondent, the Proceedings for the 
allotment commencing in some cases even before the date of the memo- 
randum on which the Council resolution was passed— 


(1) Plot No. 4.N.D. of 4 kanals jointly to Zamrooda Begum and 
to her husband Mehraj-ud-Din, daughter and son-in-law 
respectively of Abdul Rashid. 


(2) Plot No. 8 N.D. of an extent of 2 kanals | marla to Zaffay 
med, respondent’s wife’s brother, 


(3) Plot No. I N.D. of an extent of 2 kanals 10 marlas to Hafiz 
khtar and Sugara Hafiz. Sugara Hafiz is the sister-in-law 


(wife’s sister) of the Tespondent and Hafiz Akhtar her 
husband, 


(4) Plot No. 21 N.D, of an extent of 4 kanals to Zahur Ahmed 
and Mrs, Zahur Ahmed. Zahur Ahmed '§ son-in-law of 
Bakshi Wali Mohammad, brother of the respondent. 


Considered together 
; 3 : ? € noticed that though tke 
ouncu resolution transferring this area to the Housing Department had 
J 9 » the Governme, er: ; ie 
it (Order 242-C) was Passed only on 24th Sentanhen 06s Peak 
nearly after the date of these allotments. The wees sanctioning the 
allotmc at of plot No, 4 N.D, Jointly to Zamrooda Begum and Mehraj- 
ud-Din is Document 41 and is signed by the Secretary to the Government, 
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put on the margin of Document 41 which is Government Order No. 
jiD-5 of 1963 dated 12th September, 1963 is found this noting— 


“This allotment has been made as desired by H.P.M...++---++: ue 


The writing and the signature on it of Mr. Nag in this note have been 
identified by Mr. R. L. Zutshi, who was a Stencgrapher in the Depart- 
ment at the relevant date. “F7.P.M.” it is needless to mention meant 
the ‘‘Honourable Prime Minister’? (the respondent). With this note 
the order was forwarded to the Housing Minister Mr. G..L. Dogra who, 
im token of his acceptance of this note, has noted the word “‘Seen’’ 
and signed beneath it. 


30.80. Plot No. 21 N.D. was allotted jointly to Zahur Abmed 
and Mrs. Zahur Ahmed under Government Order HD-6 of 1963 dated 
12th September, 1963. Itis signed by Mr. Nag, Secretary to Government 
and the noting on the margin is identical except that it says— 


“This allotment has been made as desired by H.P.M. If 
approved G.O. may issue,” . 


and is signed by Mr. Nag. ‘The Housing Minister to whom it was for- 
warded endorsed : Seen’? with his initials and thereafter the allot- 
ment order was issued. 


30.81. Plot No. 8N.D. and 9 N. D. were originally allotted to 
Mr. Hafiz Akhtar and Suga.a Jalal-ud-Din respectively uncer an oder 
dated 3rd September, 1963 (Document 43). When the sanction order 
was placed by the Secretary, Mr. Nag before the Housing Minister, 
said— 





“These plots have been allotted as desired by H.P.M. Ifapproved 
Govt. order may issue.” 


And this is dated 28th August, 1963, that is even before Ccuncil reso- 
lation directing the land to be transferred to the Housing Department 
and even before the memorandum ceeking such transfer and yet os 
Housing Minister said Ves? and signed it. There after plot Ne. 8N.D. 
_ was allotted to Zaffar Ahmed and No.9 N.D. to Hafiz Akhtar end Sugara 
. Hafiz jointly. In Document 44 which contains the canellation © Ae 
original allotment under Document 43 and the recallotment of the plots, 
the marginal note reads— 

“This case was discussed with H.P.M. Revised G.O. as desircd 
by him may issue.” 


And it is signed by Mr. Nag ard is dated 251" Septem ber, 109. 


30.82. Now I shall deal in detail with the pon Ee 
‘of these allotments in regard to which it has undoubtcay Be 


. 1s, 
lished that it was the xespondent who directed the allotmen's 
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30.83. Taking first the zllotment to Zamrooda and Mehraj-ug. 
Din, these were the points made— 


2 Bakshi had already been’ allotted a plot (Noa 
~ 28) of ete aa, and if this was in’ her own nee this Would 
have disentitled Mehraj-ud-Din who was an Assistant ngincer in the | 
Public Works Department and who at the relevant — pie In recep 
‘sofa pay of Rs. 300/- (vide Document 54 item 1) frem ol a ng another 
; lot. I am not quite certain about this point because mi Possessicn 
5 ’ the wife of a plot or of a house might not according to the rules impcse 
erdisabily on the husband to claim a plot for himself. 5 


governing allotments he or she would not be entitled to allotment at least 
before those Persons who had applied within time Were satisfied. Theje- 


(3) Even if Mehraj-ud-Din_ had applied he would not have | 
been entitled to a plot of 4 kanals of land. He would have been entitled 
only to a plot of 65’x45’, Nor could he get any advantage from the 
allotment being made in favour of himself and his wife, for his wife, as 
is seen earlier, had been allotted a plot herself though not entitled and 
she not being a Government Servant would not have been entitled to an 
allotment at all. | consider, therefore, that the impropriety of this 
allotment has been fully established, 


~ 30.84. The next plot No, 2] N.D. Raj Bagh was alloticd in 
favour of Zahur Ahmed and his wife, Mrs. Zahur Ahmcd being the 
daughter of respondent’s deseased brother Walj Mokd. Zahur Akmicd 
at this date was a mycologist in the Agriculture Department and his salary 
was stated to be Rs. 300/- Per mensem (Document 55). In his cesc 
also there was nO application by him and so the allotrrent to h’m was 
contrary to the rules and *8nored the claims of those who had already 


applied, besides on the ground that he was not under the rules entitled 
to the plot of the 51Ze allotted to him, Zahyy. Akmcd hed criginally kecn 
allotted a Plot No, i 


“A in Jawahar Nz d 
canoalhg eg O2-2-B-46 of 1963 qrahar Nagar Extension under Govern 


cancelled by th a 62 dated 3rq Nevembc;, 1962, but this was 
oe : “ same Governm t Orde; ye iyionege 
plot in Raj Bagh was made. It ig, 4° by which the allotment of a 


- It is unnecessary to Point out that the 
een of the wife who oo made no application as the joint allottce 
pe et improve the position as she was not entitled to any allotment 
“ind the '™MPropriety In the allotment of a arger plot to him is not over- 
come by 'ncluding the wife as a joint allottee 

30.85, The 


; Ptopriety of the allotment of Plot No. 9 N.D. to 
DEXt to be Considered. Hafiz Akhtar was 
: an Cptember 1963 and his salary 
‘ale pe Oa ‘de Document De OR > tes Mrs. 
Sugara Hafiz (9 ster of the respondent's Second Wife) Me fee 
then, : tie oe €moluments of Rs, /- per Mensem (vide Docu- 
ment J4 item No, 6). ad original] x icati 
OF the gran Of a plot in Nang Bad igor noe 
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In pursuance of this application he had been allotted 2 plot No. 269 by 
an order dated 31st March, 1961. At that time his monthly salary was 
Rs. 150/- per mensem with dearness allowance of Rs. 20/-. He was 
then on the scale of Rs. 150-10-250 and was an Inspector in ibe Police 
Department. He applied for a loan for constiuctirg this kcuse in 
September, 1961 and the same was granted. He took possession of this 
plot on 20th June, 1961. The respondent married his second wife in 
March 1963. On the 20th June, 1963 Hafiz Akhtar applied to the 
Housing Department expressing his desire to surrender the plot No. 
969 allotted to him in Narsingh Garh since he had appied for a plot of 
land in Raj Bagh. This request was acceded to and he was allotted 
plot No. 8 N.D. of an extent of 2 kanals | marla in his favour and 
No. 9 N.D. measuring 2 kanals 10 marlas in favour cf his wife. These 
allotments, as stated earlier, were at the instence cf the respondent 
(vide Document 43), but later he was allotted only plot No. 9 N.D. 
measuring 2 kanals 10 marlas to be held jointly by himself and his wife. 
This variation which was made in order to provide for the allotment of 
plotNo. 8 N.D. to Zaffar Ahmed—brother of Sugara Hafiz—was a 
decision reached after discussion with the respondent as noted in the 
margin of Document 44. No doubt there was an application -by 
Hafiz Akhtar and he had been allotted a medium size plot to which officers 
drawing his salary would have been entitled under Government orders, 
but this was varied and he was allotted a plot of far greater extent of 
2 kanals 10 marlas, i.e. over five times the size he was entitled to. His wife 
who, if she had applied for a plot might have become entitled to one 
-but she, however, did not do so, and so was not entitled to any plot. 
The fact, therefore, that the plot was allotted jointly to the husband 
and wife does not make it the less improper and the part played by the 
respondent himself in ordering this allotment is beyond controversy. 


30.86. The last to be considered in this group is the allotment of 
plot 8 N.D. to Zaffar Ahmed. Zaffar Ahmed is the brother of the 
respondent’s second wife Begum Khurshid Jalal-ud-Din. He was drawing 
a salary of Rs. 310/- per mensem as an Assistant Enginecr 1n the Estates 
Division (Document 54). I have already pointed out that plot No. 8 
ND. was originally allotted to Hafiz Akhtar (Documert 43) the 1es- 
pondent’s wife’s sister’s husband, but the respondent revicwed this later 
and allotted it to his wife’s brother. In the case of this officer as well, 
he made no application and was, therefore, not entitled to any allotment 
at all. Besides, he was not entitled to a plot of this size of 2 kanals and 
Lmarla even if he had made an application. There is no necessity 

to repeat the active interest taken by the respondent Jn making this 
allotment when so many other applicants who were qualified to receive 
allotment under the scheme, were on the waiting list. 


30.87. Having considered the allotment of the four out of the five 
plots which were transferred from the Nazool Department (oO the Housing 
Department in Raj Bagh, ++ 4s necessary to make an observetion which in 
reality appears on the surface. The Raj Bagh plots were criginally In 
the Nazool Department, i.e. were State lands. Accordir g to the State 
Nazool Land Rules they could not be the subject of Permancnt 
alienation but Could only be granted on long term leases for building 
purposes. For the reason that there were not enough plots 
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for satisfying those Government employees who were en titled to receive 
allotments under the Low Income Group Housing Scheme, this plot 
of land was transferred to the Housing Department by reason of which 


allotment in permanent ownership became possible. The transfer 
Cabi-~ 


to the Housing Department had to be approved by the 
net and this was done only at a meeting of the Council 
of Ministers on the 31st August, 1963, but even before 
that date, obviously in anticipation of this going through, pro- 
posals had been initiated for the transfer of these plots to the near 
relations of the respondent and as has been pointed out each one of these 
four allotraents was as a result of the verbal orders passed or the instruc- 
tions given by the respondent to the Secretary which was acquiesced 
in by the Minister in charge. It, therefore, appears as if the entire 
object of this transfer of the Raj Bagh lands to the Housing Department 
was for the purpose of their being allotted to these relations of the res- 
pondent, and this makes the allotments all the more improper. 


30.88. I shall now proceed to deal with the part played by the 
respondent and the charge of abuse of power as scen in the allotment of 
plots 43 and 44 to Bakshi Abdul Rashid, No. 28 to Zamrooda Begum 
and plot No. 42 to Ghulam Jeelani which I had reserved for later consi- 
deration. These were covered by Documents 40, 38 and 39 respectively, 
though in the case of the allotment to Miss Zamrooda there is no order 
sanctioning the allotment, there is only an entry in the allotment register. 
In these three cases the name of the respondent does not occur in the 
meee pursuant to which the allotments were made or in the allotment 
eh ers themselves. This feature has presented me with some difficulty 
nragcepUng the case of the Government that these improper allotments 
were made at the desire or at the instance of the respondent. 


Abdul wee oe first the allotment of plots 43 and 44 to Bakshi 
usual it Was = ae Point to be noticed about the sanction is that as 
that is the ca p vended to the Minister for confirmaticn and 
ae eee oats , 2/80 with the allotment of the contiguous 
these are of th mente foo. -Ghulam Jeelani and both of 
the three are plots vr nes, 2rd, November, 1961. Besides all 
were dealt with Pee git size 80180’, That these three plots 
on the 2nd iseemees e Fanaa from a telegram despatched from Srinagar 
Housing inquired Races 61 by which the Department cf Works ard 
whether possess! : e Development Secretary who was then at Jamm 
gram to which this is Boe 42 to 44 might be handed over. The ete 
on that. The ment of the Sccrstars ihe ale, but nothing much turns 
Was evi » evelopment : hj 
gram ieee cleBraphed, as the same is found ee re 
aorceee Le ee lat the “‘possession letter” would be i 1 s 
} epslered.- The agreements were fepiitatad a ie | oth 


plot allotted to Miss Zamrooda i 
é i ; » the pric i : | 
_ Rashid and it was at his suggestion that a Poe es pe = pee us 
account o 


‘ his d ; es 
aughter. | It is, therefore, clear that the allotment of tl fi 
) eese Icur 


Plots—two to Bakshi Abdul Rashid and j 
were all for his benefit and in rie ae Soe 
aers the 
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any application and again in none of these cases where the papers placed 
foc the confirmation of the Minister before the issue of the orders. Learned 
counsel for the Government submitted that no confiimation was obtained 
because as scen from the endorsement on Document 37 being an allct- 
ment of two plots to Abdul Rashid in Gandhinagar at Jammu, the 
Minister Mr. Shamas-ud-Din considered this unneccssary in vicw of the 
allotments having been directed to be made by the respondent himself. 
This is one aspect of the matter. The second is this: 1 have zlready 
drawn attention to the fact that the respondent had ruled as carly as April 
1956 that the allotments of the bigger plots, that is to officers aiawing 
above Rs. 400/- per mensem and to the general public, would be made 
by himself. No doubt that order is to be found in the file pertaining 
to Gandhinagar, but they were nevertheless proceedings of the Housing 
Board which was a common Board for the implementation of the scheme 
both in Srinagar and in Jammu. One might, therefore, proceed on the 
basis that the order then made was applicable to both the towns of 
Jammu as well as Srinagar. Possibly it was to counteract or overcome 
this inference that the respondent laid great stress in his reply on the 
Housing Board ceasing to function in 1957 or in 1958, but as the allot- 
ments impugned have all been made after 1960, it matters little as to 
whether the Board came to an end in 1957 or in 1958. The infcrence 
which the respondent desires me to draw from the dissolution of the 
Board is that thereafter, it was the Minister-in-chaige of Develcpmcnt 
or of Housing who was responsible for the allotment and that unless it 
was specifically made out from the files that the allctment was at his 
instance or at his direction, it should be presumed that these 
allotments—proper or improper — were made by the Minister-in- 


charge. 


30.90. Though this argument looks attractive, it ovex!coks the 
things as they actually happened as seen from Document 25 which 1s iather 
important in this connection. In January 1963 Audit raised an objection 
that the loans sometimes after the Board ceased to functicn were Inie- 
gular. These loans were after 1959, sanctioned by the Secrctary af the 
Housing Department. The Accountant General pointed cut that there 
had been no amendment to the Government ode! by which the Lew 
Income Group Housing Board with the Prime Minister as the president 
and certain Ministers as members and the Chief Secretary as Secictary, 


_ were designated as the authority for sanctioning the loans. There had 


been no delegation of power to the Secretary, and the Accountant General, 


therefore, desired that sanction of the Government be obtaincd to regu- 


larise the cases in which the Secretary, instead of the Board, erence the 
loans. Document 25 is the note prepared by the Department 0 a s 
and Housing in answer to this audit objection. In this it is Polates aut 
that the last meeting of the Board was held on the 22nd ao aH & 
thereafter no meeting was held, but then there was a full- en oe ne 

ePartment under the control of the Housing Ministe? and wee Re 
were granted by the Housing Department. Orders Been ear 
solicited for regularising the past action and also tor Sta y : 3 MS 
the Housing Board and vesting the power formerly exer owt y oe re 
In the Minister of Housing and Housing Secretary: D: bee Seiad 
was placed before the Works Minister Mr. Shamas-ud-Vin eee see 
out that to talk as the audit edid of th Board ceasing to tuncllo 


or 
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correct. He said— 


“Tt is quite apparent that by creating a separate Ministry for 
Housing (in 1957) the Govt. had no intention to re-constitute 
such Board...... of course the Housing Secretary and the 
Ministry is functioning byjand largé in consonance with the 
procedure laid down by the Board wher initially the Housing 
Scheme was introduced in the State and it does get inStructions 
from the Hon’ble Prime Minister off and on. Therefore the 
question of regularising the objections etc. does Not appear to’ 
me very necessary. Even if it is still needed, the file may be 
put to Hoa’ble Prime Minister for his advice so that matter 1s 


processed further.” 


not 


Now the net result of these observations is that though the Pcaid did not 
function as such, the principles laid down by the Boaid and tke picce- 
dure evolved by it was still being followed by the Woks Ministe: as well 
as the Housing Secretary. In other words, the decision of thé Heusing 
Board in 1956 1egarding the respondent having to concur in the allot- 
ment of the larger plots still held good. I take it that it was. precisely 
for these reasons that in the case of the allotment of the plots (items 1-6) 
in Gandhinagar that we have the endorsement in Document 37 already 
referred to. This is further strengthened by the mazginal notings in 
regard to the allotments at Raj Bagh. In view of these circumstances 
I consider that even in the absence of a specific reference to the respondent 
in the orders of allotment of these three plots, they were allotted on the 
direction of or at the instance of the respondent. 
_ 30.91. What remains for consideration are the allotments of items 
4-10 in Jawahar Nagar Extension and in Narsingh Garh and I shall 
take them up in the order in which they are found in the notification. 


30.92. Jtem No. 4 is the allotment to Shamas Ahmed Khan. 
Shamas Ahmad Khan who is the brother of respondent’s second -wife 
Begum Khurshid Jalai-ud-Din was a Security Officer attached to the 
See boat Was aa Tuspecter of Police and was on the scale of 
poe ee By a Goverame.it order dated 4th November, 1961 
Fae The ees No. 1 1a Jawahar Nagar Extension of an area of 
eves we ak oar of allotment does cot make any reference to its 
Bee Ras © on the directions or orders of the respondent. There 
eee me to be mentioned in regard to this allottee. His 
srolenee No ead Dis the wife of the respondent had been 
ee Bete : in Narsingh Garh, and he hiinself had been allotted 
rane Men ee Both of these allotments were in December 
a sca ae . hamas Ahmad Khan wrote to the Secretary 
ee ae Pusiig Department that his sister yd not want the 
ee ie bibee seas, He to her brother. This was accepted 
y an order date '1 March, 196! and Si 3 i Khan bec: 
the allotiee of both the plots Nos. 2717 Fae as Became 
Tuese two piots were Jater re-nunibered 312 and 313. But ‘belo re att 
was done, the office of the Works Ministry raised a query as to ichaltey 


Sramas Aimed Khan being merely a Police Inspector drawing a salary 


‘of Rs, 150/- could be permittee to have two plots. The Minister 





SO 


j 
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Mr. Shamas-ud-Din’s note on this reads— 


“Does it mean that Mr. Shamas would have two plots and is it 
. admissible under the rules.” 


Che office pointed out that in certain cases officers drawing above Rs. 400/- 
per mensem had-been ailotted twe plots though in the present case the 
salary of the officer was less than that figure. The Minister, however, 
agieed that in this case also that relaxation might be permitted and 
thereafter an order was issued dire«ting the transfer of Mst. Khurshid’s 
plot to Shamas Ahmed Kkan. Jt was after this that one moie plot of 
an extent of 2 kanals, plo: No. } in Jawahar Nagar Extension was allottea 
to him and this is the plot which is tne subject of inquiry under this 
allegaticn. The two earlier plots were of the size 65’ x 45’ each. 


30.93. The ground upon which the matter is sought to be 
brought within the scope of this inquiry is that Shamas Ahmed Khan 
was the respondent’s brother-in-law, being the brother of his second 
wife. But the marriage, it is now agreed, tock place only in March 
1963 and as these allotments were long prior to that aate, it could not be 
said that he was any relation on whom by au abuse of power pecuniary 
advantage was conferred, which is the only subject-matter of inquiry 
under the notification. Learned counsel for the Government, how- 
ever, submitted that Shamas Ahmed Khan was a Security Officer and 
was attached to the respondent, but this, however, does not improve 
matters so far as the inquiry is concerned, for unless there is an abuse 
of power by which a person who on the date of the abuse was a relation 
is shown to have henetited, there is no jurisdiction in the Commission 
to inquire into the propriety ol the transaction. 1}, therefore, do not 
propose to go into the matiers mentioned in respect of item No. 4. 


-Ttem No. 5—Miss Khurshid Jalal-ud-Din 
(Now Mrs. Bakshi Ghulam Mohd.) 


35°94. She was allotted plot No. 2 East Jawahar Nagar cf an 
area of 10800 square feet (120'x90’) (Document 47 dated 4th November, 
1961). The order of sanction 1s on the file and is signed by Shri Noor 
Moha., Secretary to Government in the Housing Department. She 
was’an officer in the Eaucation Department of the Government drawing 
a salary of less than Rs. 400 per mensem. In Document 20 in which 
alist of allottees is set out with the signature of Mr. Shamas-ud-Dia 
Minister for Housing at the end ana dated !st November, 1961, the 
allotment to her of this plot is mentioned. Now the points urged 
against the ‘propriety of this allotment are two « (1) That there was no 
application and yet an allotment was made ; and (2) that she was a 
overnment servant drawing Jess than Rs. 400/- per mensem and yet 
such a big plot as 90’ x 120’ was allotted to her. But, however, It Is seen 
that this allottee was not on the date of the allotment a relation of the 
respondent because the marriage between them is said to have taken 
place only in March 1963. For tnis reason I do not think it Becessaty 
to consider further the propriety or otherwise of this allotment an Mt 
Partplayed by the. respondent in. effecting It. This must, therefore, be 
elimi nated from: the charge. 
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aT itch “Ali who was allotted twa 
. 6is Bakshi} Ghulain 
fot 7395 ae Bakshi Ghulam Ali was a cousin of i ie. 
a t being item No. 11 of Schedule I Part ‘B’. He was * ielc 
Publicity Officer in the Information Department. He starte ‘ a a 
salary of Rs. 350/- in the scale of Rs.*200-400. He file no app ive 
d would not under the rules have been entitled to two-p Bei each o 
45" x 65’ size. So far as the allotment to him was concerne a was 
done on the express orders of the respondent, for we ee a e cas 
from the Chief Engineer, Srinagar to the ep ecre oo : 
Jammu dated 30th March, 1961 (Document 52).. That telegram reads ~ 


OT 
“PURSUANT ORDERS KASHPREMIER KINDLY ALL 
re mice ane TWO PLOTS GHULAM ALI AND 
ONE PLOT HAFIZULLAH”. 


pursuance is telegram we have the Government order (Document 
sayy mies neon and 276 in Narshiagh Garh were allotted to 
Ghulam Ali Bakshi and one plot No. 269 was allotted to Sheikh Hafiz 
Ullah. We are not concerned with the allotment of plot No. 269 
because that is not the subject of the charge. 


30-96. In paragraph 28 of his reply the respondent states this in 
relation to this allotment to Ghulam Ali Sheikh-— 


“Sori Bakshi Ghulam Ali is a collateral of the respcndent. ‘It 


is deniec that no applications were made by them. The res- 
pondent has no recollection of having directed the Chief Engi- 
neer to send the telegram as alleged. It is noteworthy that 
the other name mentioned in the telegram is that of Shri Hafiz- 
ullah who is the son of the maternal uncle of Shri G. M. Sadiq, 
the present Chief Minister, At any rate both Shri Bakshi 
Ghulam Ali ana Shri Ghulam Nabi Sheikh (item No. 9) were 
in their own rights entitled to the allotment of plots under 
thezscheme and there was no dearth of plots.” 


T neea hardly add that I prefer the text of the telegram to the respondent’s 
recollection as set out in his reply, though the reply was tiled after he 
had seen the copy of the telegram. As regards the allotment of plot 
269, what is relevant in the present context is that these plots were 
allotted on the orders of the respondent and the telegram shows that his 
defence that after 1957 or 1998 it was the Minister~in-charge who alone 
haa the Tesponsibility for allotment is not correct, [ do not see how 
the responaent Improves his position by referring to the allotment to 
Hafizvllah, for assuming that too was improper, it only shows that 
peopl. approached the respondent to pass improper ordets and that he 
obliged them, and that in any event he had to be approached to make 
these allotments, whether they be proper or improper, 


30.97. Item No. 7 is in Tegara to the allotment of lot Ni ‘ 383 
of the size 45’ x 65’, Ghulam Mohd. Sheikh Was the troihbie asters of 
Abdul Rashid (item 13 in Part ‘R’ Schedule 1). He was a low paiu 
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employee employed in the Electrical Department. He mace an appli- 
cation for the allotment of a plot in Narsingh Garh, Srinagar on Sth 
December, 1960 ana the Government oraer sanctioning the allotment 
in Jawahar Nagar (Document 48) was passed on Sth December, 1960. 
The plot allotiea to him, as stated alrady, was of the size 45' x 65’, and 
as he was an eniplcyee of the State Government, he was entitled to a 
plot unaer the scheme. The allotment te him was approvea by the 
Development Minister on the file. The only point made against the 
propriety of this allotment is tnat whereas persons who had applied for 
plots years before were kept waiting, still an application by this relation 
.f Abdul Rashid was ordered within three days of its being filed. No 
doubt, this 1s a circumsiance which might induce some suspicion, but it 
is aamitted that there is nothing in the evidence to connect the respondent 
with the ordering of tnis application which was done by the Minister- 
in-charge. The allotment was of the plot of a size to which the allottee 
was entitled and being a small size plot, there is no question of having 
to obtain the sanction of the respondent under the terms of the Board’s 
resolutions already referred to. In the absence, therefore, of any 
specific reference to any order of the respondent I hold that no case of 
abuse of power has been established in the case of this allotment. 


30.98. Iiem No. 8—Ahmad Ullah Sheikh is a brother of 
Ghulam Mohammad Sheikh (item 14 Part ‘B’ Schedule I). He was also 
a Supervisor in the Electrical Department, a low paid employee. He 
too made an application on Sth December, 1960—in fact the application 
by one brother is a carbon copy of that of the other. The order sanc- 
tioning tne allotment was also passed on the 8th December, 1960 and it 
received the approval of the Development Minister Mr. Shamas-ud-Din 
on the 8th December, 1960. In this case also there is no reference to 
any part played by the respondent and the piot being of the size 45’ x 65’ 
and the person being a Government employee drawing less than Rs.400]- 
per month, there was no need to obtain the approval of the respondent. 
In this case also I hold that no case of abuse of power by the respondent 
has been established by the Government. 


36.99, Item Na. 9 is Sheikh Ghulam Nabi Item 15 Part ‘B’ 
(Schedule I). He too is a brother of items 7 and 8 just DOW discussed. 
He was employed as a Mechanic in Government Transport. He ee 
filed an application which was undated but receipted on 1/th July, 1960 
and it was immediately granted and plot No. 199 at Narsingh Garh 
allotted to him. The allotment order was confirmed by the then Minister 
Mr. C. L, Kotwal on 14th July, 1960. This*plot also like the two earlier 
ones was of the size 45’ x 65’. Except the fact, therefore, that this appli- 
cat was allotted a plot out of turn and immediately on receipt of his 
application whereas others who had filed applications long before. ae 
on the waiting list, no impropriety is suggested in the aE in ee 
present case. Just like the earlier two instances of items 7 an a is 
case also there is no reference to any direction by the reaner enh ae 
any action on his part to induce the Minister or the officers. a a 
the ailotment. In the circumstances I hold that no case © abuse 


power <gairet ike respcrcart Les teen rece cut ip tS Ces 
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30.106. Zastly we have the case of Mis. Aisha Begum (item 
No. J0) who was allotted plot No. 57 at Jawahar Nagar. Aisha Begum 
was the respondent’s wife’s brother’s daughter and she was not an 
employee of the State Government. She made no application and 
yet she was allotted plot No. 57 of an extent of over 2 kanals. The 
address cf Aisha Begum is stated in the order sanctioning the allotmen: 
(Document 51) as ‘“‘care of Mr. Mir Nasrullah, Deputy Commissioner” 
The only signature in the sanction order is that of the Housing Secretary 
and there is no oder of confirmation either, even though in the cases 
cf items 7, 8 and-9 who were low paid employees of Government were 
roimally entitled to a plot and to whom the plots of the size, intended 
for them were allotted, we have the confirmation of the Minister. The 
enly inference that I can draw is that the confirmation of the Minister 
wes nct sougkt because of the respondent’s verbal orders. Ayain, 
it is somewhat strange that the address of the allottee should be given 
as care of Mr. Mir Nasrullah. It is evident that this was for the purpose 
of identifying the incividual as one to whom allotment would have to be 
made. For tke reasozs which 1 have mentioned in regard to the allot- 
ment cf the plots to Abdul Rashid and his daughter, I consider that this 
is a case in which the allotment could have been made only at the ins- 
tance cf the respondent. This allotment did not obtain the confirmation 
cf the then Housing Minister Shamas-ud-Din from which it follows 
-that it was the responcent who must have confirmed it. In paragraph 
25 of his reply after denying the atbitiaiy and discriminatory allotment, 
the main defence cf the respondent was— 


“The mattcr cf allotment of plots was under the direct and 
ccmplete contrcl of the Ministry of the Housing Deptt... The 
lespondert had nothing to do with the allotment and had 
given no orders as alleged or at all.” 


Enough has been said already to show that this statement does not 
epresent the facts and reference has been made to the orders passed 
by the respondeut in the applications which ‘would belie the theor 
that he left everything to the direction of the Housing Minister. It is 
ulinecessary to repeat the notes on the margia in the several allotment 
orders discussed already in which the allotmeits are seen to have been 
on eA fey a Aen outers of the respondent. If this defence 
r € then it follows that on the basis of the decisions tak 

3 sions taken tn 

“nail oe Well as the Summary cf the practice that prevailed as 
s a Bc ¥ Mr. Shamas-ud-Din in his note to tke Audit objection in Do- 
cument 25, I consider that the Government have satisfactoril mad 
out that in the case of this allotment to hi; wife's brother’s datishier 


of thi, vecy large plot of Jand it mu 2 l 
ccapondent eae ; ‘st have been at the instance of the 


30.101. As already pointed out as m 
: ’ a 2 icati 
which had been accepted and to whom acceptance Seen ion 
were awaiting allotm-nt whereas this allow ont was tide even ah ed, 
an application, ee en without 
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30.102. What now remains for consideration is the pecuniary 
advantage gained by these relations as-a result of these allotments. ! 
might premise the discussion by pointing out that though in the case 
of Jammu, sale ‘by auction was tried in the case of some plots in. May 
1961, no such attempt was made even once in Srinagar. The - prices 


_ of the plots were fixed by the Government a4 hoc not on the basis of 


the market value of the plots, but having regard to the object of the 
scheme, namely to provide accommodation to low paid employees of 
the Government and a similar strata of the general public. Taking 
into ccnsideration the financial ability of this group, the prices were 
fixed at a low level and were, therefore, a case of a subsidised. rate being 
charged. As material for ascertaining the market value of land in 
village Narsingh Garh between the years 1961-1963, the Government 
have filed a tabulated list of sales which had taken place during those 


a years. (Documcnt 29). This document zives a list of five sales effected . 


in 1961, one in 1962 ana another one in 1963. The average price per 
square foot yielded by the five sales of 1961 is Rs. 1.19 nP per square 
foot, while the sale in 1962 yields a figure of Rs. 1.78 nP per square 
foot. . The last of these sales in 1963 which is a fairly extensive plot of 
over 3 kanals gives a rate of Rs. 1.33 nP per square foot. Even taking 
the average of these three at Re. 1.00 per square foot (it actually works 
to more), it would work out at Rs. 270.00 per marla. The price charged 
by the Government was Rs. 500.(0 in the case of plots af the size 45’x65’. 
In the case of plots of larger sizes the Housing Department was charging 
a fixed rate of Rs. 1250.00 per kana! in Raj Bagh and Jawahar Nagar 
areas. This was regularised and. by a resolution of the Cabinet of 
1963 sanction was accorded for fixing the price of plots at Raj Bagh. 
transferred .by the Nazool Department to the Housing Department at 
Rs. 1250.00 per kanal. It will be seen that this works out at very much 
less than the market price of these plots. The pecuniary benefit-obtained 
by the several relations of the respondent to whom plots were allotted 
both in Jammu and in:Srinagar has been tabulated showing the market 
price of the plots as per the average of Document 24 in the case of the 
plots at Jammu and taking Re.1.00 per sq. ft. as the market price of 
land at Raj Bagh and at Jawahar Nagar Extension in Srinagar as Per. 
the actual sales during 1961 to 1963 of which a list Is given in Document » 
29. In‘the tabulation the amount paid by the allottee has been men’ 
tioned and the pecuniary advantage has been calculated after deducting 
thig sum from the market valuc of the plots. The pecuniary advantage. 
gained by the six allotments at Jammu totals Rs. 1,02,117.00, while 
the nine allotments in Srinagar have resulted in a pecuniary advantag- 
of Rs. 1,05,017.68 nP similarly calculated. Together the total somes 
to Rs. 2,07,134,68 nP. The details are as given below :-- 
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31.1. The first item of charge to be considered in this miscel= 
laneous group in which the respondent is alleged to have abused his 
official position to benefit himself is that contained in Allegation 35. 
This reads : =. 


“Bakshi Ghulam Mohammad abused hus official position, 


and misappropriated funds, in the following transaction :— 


(i) The Transport Controller was asked to submit a recom- 
mendation regarding the purchase of the car belonging to 
Col. Ghulam Qadir as a result of which this car was 
purchased on 24-11-1954. ; 

(ii) Col. Ghulam Qadir had, at the instance of Bakshi Ghulam 
Mohammad agreed to give this car as a donation for 
the Charar-i-Sharif Ziarat. 


(iii) The payment due for the car viz, Rs. 15,000/- was re- 
ceived by Bakshi Ghulam Mohammad but did not find 
its way to either the Charar-i-Sharif funds or to Col. Ghulam 
Qadir. This amount was in fact misappropriated by 
Bakshi Ghulam Mohammad. re 


(iv) The Transport Departinent was not at the time in need 
of such a vehicle and did not in fact make more than 
nominal use of it after it was purchased. 


31.2. Though it would be noticed that the charge is as it Were 
split into four heads, it may conveniently be divided into two parts:. 
(1) That a car which was not needed by the Transport Department was 
purchased at the instance of the respondent. (2) The sale proceeds of 
the car which was intended for and donated by the vendor to the shrine 
at Charat-i-Sharif and put into the hands of the respondent, was not 
passed on to the charity but was misappropriated by him, 


31.3. The facts in support of this charge as @@durated in the 
Statement of Case and the affidavits in support, may NOW be briefly 
set out. In November 1954 the respondent asked Cel. Ghulam Qadir 
alias Harry Nedou to make a donation to the Charar-i-Sharif and the 
latter offcred to donate his Buick var. The respondent Uicear 
directed the Transport Controller Mr. Aga to put up to him a proposé 
for the purchase of this car and a proposal was accordingly sae 
23rd November, 1954 stating that the yehicle was HSE dt oe able 2 
staff car, and that the price of Rs. 15,000/- which he ha been ab tg 
fix for it was reasonable. The note with the proposal eS eee 
by the respondent the next day, and the Traffic Nani gee 
diately ordered to make arrangements to secure the snore SS or 
for the payment of the price. The Traffic Manager Grew Se aan 
from the Jammu and Kasbmur Bank on the same day by ie 3 3 hin 5 
and took the amount to the respondent and handed it a Raat 
the presence of the respondent’s P. A. Mr. Warikoo. a later, but 
when asked for an acknowledgement, promised SS a Pte nayment? 
failed to do so, As the Department had no voucher 10r payment, 
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they obtained one from Col. Ghulam Qadir on 27th November, 1954, 
The amount which was paia_ into the hands of the respondent 
_was never liansmitted by him to Charar-i-Sharif as would be seen from 
“the reports and statements of account ol! the charity. Affidavits by, 
among others Mr. S. M. Aga, Mr. Gt ulam Qadir, Mr. Noor-ud-Din 
Bandey. the Traflic Manager ana Mr. Warikoo have been filed to subs: 
‘tantiate the respective parts they played in the above story. 


33.4, The respondent in his reply has characterised the entire 
charge as fabricated. He cenies that he asked tor a Gonaticn from 
‘Ghulam Qadir for tiie Charar-i-Sharif or that the later promised to dc- 
nate his Buick car. In this context he refers to the absence cf any 
coraial relationship between himself and Ghulam Qadir at the time, 
consequent on the acticn ke. had taken against Sheikh Abdulla in the 
Previous year repla.ing him as Prime Minister and putting him in deten- 
tion. Ghulam Qadir was the brother-in-law of the Sheikh, ‘and he there- 
fore stated that there was no likelihood of his having approached him. 
Coming to the purchase of the car, he admits that he approved the 
purchase, but that was because of ihe note put up by the Trausport 
Controller Mr. Aga and the recommendation he made regarding the need 
for the car which he believed to be correct. He denies: that the price 
of the car Rs. 15,000/- was paid into his hands and points to the receipt 
of Ghulam Qadir as an answer. Of Course, if he did not receive the 
‘sum, the question of his paying or not paying the same to the Trust 
would 1iot arise. 


31.5. The first question that requires consideration is whether 
this car was purchased even though there was no need for it. Before, 
however, doing so, 1 might dispose of a defence raised by the respondent 
that he was not likely to have approached Ghulam Qadir fo1 any con- 
‘tribution in November 1954 in view of the str i I 


Abdullah. I am not able {0 accept this story of unfriendlin } 
first place, Sheikh Abdullah was ousted Pou the Prime ia ae 
August 1953 and the fact that Ghulam Qadir continued as Military 
Secretary to the Sadr-i-Riyasat till 1955 is evidence that there was nothing 
Seriously Wrong in the relationship between him and the respondent 
‘Because of his conduct towards Sheikh Abdullah. Next we have the 
Oe ae i the proposal of the Transport Controller of 23rd 
pene oe eee Which the respondent approved, it is pointed out that 
who: desired a die roe to be purchased belonged to Ghulam Qadir 
ae ees is pase it of before leaving the State, and if the feelinys 
fete ee Sone rene ae him were so unfriendly as js alleged, the 
this ea cigimeie ip ‘lave approved of this Purchase. Lastly, and 
amici Ghulan 0 Which I attach the greatest importance, it is 
daughter-in-law as late ae eeame:a Partner with the respondent’s 
Hotel; (the hota’ 's 1963 in the business of conducting the Nedous 
of Allegation 20) and ine of ape ansaction being the subject matter 
accept the story of this Tene cece nae Ge 5 
and Ghulam Qadir as improbabilising either the na eey ths esPondent 
: ae : ee § either the respondent's : : 
| Leaps een for a donation or as affording Ae ae 
almdavit which Ghulam Qadir has filed Mm support of this charge 
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31.6. This, however, does not conclude the matter, for I have 
still to determine whether the Government have been able to bring: 
home the charge that the car was not needed. In support of this conten- 
tion, the.Government rely on two circumstances— 


(1) There were already 8 cars which were being used as staff 
cars and so there was no need for this ninth. 


_ (2) That during a period of four years during which the vehicle 
was with the department it was stated to have run only 306 miles. 


31.7. These I shall now proceed to consider. It is established 
that at the date of the purchase of the Buick, there were eight cars— 
4 Hillman, 2 Buick and 2 Chevrolet. But we have no evidence of the 
actual condition of these 8 vehicles to contradict the statement in 
Mr. S. M. Aga’s proposal (Document 1) that the Government had 
no decent staff car and therefore sought the sanction of tie respondent 
to purchase this car. The log books of these other staff cars have not. 
been produced though called for by the respondent, it being stated that 
they were not available. Though I accept the explanation for their 
non-production, yet in the absence of these log books I cannot deter- 
mine the condition of these other cars. Further we have no evidence 
as to the date of the purchase of these 8 cars and in particular of the 
Chevrolets and Buicks which alone could be classed as cars fit for use by 
V.I.Ps. visiting the State. No doubt the Buick whose purchase is, in 
controversy was a 1947 mcdel purchased in 1948 and so about six years 
old, but for a car of that make had not been much used—-having run, 
less than 30,000 miles before the purchase as seen from the reading in the 
milometer at the time of the purchase. 


31.8. It was next stated at the bar that the price of Rs. 15,000 
was excessive for a second-hand car which had been purchased six 
years befcre for Rs. 13,000 odd. But that ignores the rise in the prices 
of cars between 1948 and 1954. In any event the payment of an excessive 
price is not the subject of the charge nor even in the statement of the 
case which was filed to explain the allegation as notified and | do not 
therefore take any notice of it. The net result cf the above discussion 
is that it is not established that the car was purchased even though not 
needed. Before concluding I have only to point out that though the 
statement by Mr. S. M. Aga the Transport Controller in his ae 
that he had put up the proposal to purchase the car on the pads of 
the respondent had been denied. by the latter the Government did no 
choose to examine him before me and in consequence I ignore the sug- 
gestion, which if established might have gone some way in establishing 
the first part of the charge as not: made out. - 


31.9. The second circumstance relied On to show that the ay Was, 
not needed, was based on the very slight use to which thes oe 
the period from after its purchase ill August 1960. ae erie 
have the handicap arising from the abser ce cf the log Dee = ats caer 
staff cars. It was submitted that if es was suggested by Se a, bal d 
the other cars Were nat “decent” and proper and . ee Se ak ae 
Buick had to be purchased. this one should have been more fequently 
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ard that this was not reflected by the mileage recorded iu its log 
Pa Dae 7). Iam unable to agree. If this Burch nies in good 
condition and there is no indication otherwise, it should Ne Pen 
made available only. to very distinguished visitors as it was A uxury 
vehicle and the use to which this car was put would depend on the num- 
ber of-such. very distinguished guests whom the State had to entertain. 
It is true that between 1955 and 20th May 1958 the car had run only 306 
miles (milometer at purchase read 29,864 and on-20th May, 1958 30170) 
but between 20th May, 1958 to 12th August, 1960—a period of just over 
two years--nearly 6500 miles, Besides the log book of the priod before 
20th May, 1958 is not before me and if a reference were made to the 
file of the Transport Controller regarding this car, there is a note by 
him dated 15th December, 1954 directing the Works Manager to have 
ibe car cleaned and kept in the garage and not to take it outside the 
workshop premises without his orders. It is, therefore, possible that 
it: was used on very special occasions, On the express orders of the Tran- 
port Controller which might be an explanation for the shortness of the 
distance run by it. J cannot necessarily infet from the mileage up to 
1958 that the car was not needed ana that its purchase was unnecessary. 
I have, therefore, no hesitation in repeating that the first part of the 


charge as not established. 


; 31-10. The next question is whether it is established that 
Rs, 15,000 the price of the car was paid into the hands of the respondent 
for being paid over to the Charar-i-Sharif, and that without paying it over, 
he misappropriated the amount. As preliminary to this charge is the 
story that the respondent approached Ghulam Qadir for a donation to 
the Shrine and that the latter agreed to gift the proceeds of the car which 
he had. The only evidence in support of this version is the statement 
to that effect in the affidavit of Ghulam Qadir and this has been denied 
by the respondent. J shall deal with the acceptability of this statement 
When <onsicering the other parts of his affidavit. The further statement 
of Ghulam Qadir which logically flows from his version of the Origin of 
the Proposal to sell his car, is that the sale Price of Rs. 15,000 was 
AOL paid to him, though a receipt Was taken from him. This, of course 

_ IS negative for if believed, it woula only show that he did not receive the 
money. The positive case that the amount Was paid to the respondent 
epeguant to be ade Out by the affidavits of the Traffic Manager 
sa Baney who calms to have paid the money to the rcsponaent on 
Zeit) November, 1954 on the airection of Mr. S. M. Aga the Transport 
Conthalles (a statenient corroburatea by the latter in his affidavit) and 
by. Mie Warikoo an Officer on the bersonal staff of the respondent at the 

oe ae, Bo claims ep have Malnessed the handing over of the 

moncy, Boj at Speak to a demand from s 

nel repel which a stated the respondent sae nen oe 
ese Statements are belicved, there ; e Charo of 

Misappropriation set out in the allegation would beste” et 


31-11. When Mr. Khambata made his submissions on this part 
of the case, I ¢cinted out {0 him that ip accordance with the ! 
I hed ii dicated on 7th August, 1965 as that which ] would pees 
ludying of the acceptability of Statements found jp affidavits. we iz 
truth had bees, denjed by the Tespondent, this pars of the charge cae 
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not be held cstablished except by adducing the oral evidence of_ 
the deponents of ihe several affidavits—in particular of Messrs 
Ghulam Qadir, Banday and Warikoo. I further drew his atten- 
tion to the circumstance that in the case of Ghulam Qadir, 
there was the fact that he had signed a stanmiped receipt acknow- 
ledging receipt of Rs. 15,000 (Document 5) but he was now denying 
the truth of ihe recital in that document, and that in the case of the other 

two, besides there being no document in support of their statements . 
of paying the amount to the respondent the receipt in the hand of Ghulam 

Qadir (Document 5) directly contradicted their statements. j 


31.12. Lcarned counsel agreed with these observations of mine 
and promised to consider whether he would produce these deponents 
for oral examination and the further ccnsideration of this aliegation 
was thereupon adjourned on 12th July, 1966. Learred counse!, how- 
ever, intimated to me on 4th September, 1966 that after considering all 
the circumstances he had taken the decision not to cail these deponents 
for oral examination. 


31.13. On the record as it stands, | have no hesitation in finding 
that the charge of misappropriation which is implicit in the allegation 
is entirely baseless. {1 have only to add that for the same reason the 
preliminary part of the story cf Ghulam Qadir bringing in the Charar-i- 
Sharif into the sale of the vehicle is also not made out and is hereby 
rejected. 


31.14. Allegation 35 is, therefore, without “any substance and 
| accordingly record a finding to that effect. 


32.1. The next charge in this group is that contained in Alle- 
gation 38 which reads as follows :—- 


“During the period 1957-60 Bakshi Ghulam Mohammad by 
abuse of his official position obtained undue pecuniary advan- 
tage for himself, inasmuch as he obtained a credit of Rs. 2,015/- 
in October, 1958 against two used carpets handed over by him 
to the Government Arts Emporium, Srinagar against 1Uules, 
and also obtained during 1958-63 inrcgular and cxccssive 
discounts on purchases made by him from the Empor.m. < 


As would be seen, the charge falls into two parts : (i) that Bakshi 
Ghulam Mohammad obtaincd in October 1958 a credit for Rs. els 
against two used carpets handed over by him to the Government a 
Emporium, Srinagar ; and (ii) that during the perlod 1958-63 he obtaiss 
Irregular and excessive discounts en purchases mace by. bm tromte 

Mporium. It would be convenient to take and dispcse of the seccna pait 
of the charge before dealing with the first. 


‘ 32.2. In support of the second part of the Allegation my atten: 
“on was drawn to oF ORE dated 19th July, 1951 signed by the es 
dent himself when he was Deputy Prime Minister by which the Ca 

tanager of the Kashmir Government Arts Emportum was antiate ; 
With effect from the date he took over, to Sanction discounts In favour . 
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of customers of the Emporium up to 10 per cent within his discretion 
(Document 27). It was stated that the limit thus placed by the order 
of the Mirister, continued to be in force during the years menticned 
in the AlieZation and the gravamen of the charge against the respondent 
was that notwithstanding that the General Manager had authority to 
allow a discount only up to 10 per cent,the respondent had through the _ 
exercise of undue influence or abuse of official position as Prime Minister 
obtained discounts much in excess of this figure even up to or beyond 
50 percent of the. marked price. It will be noticed that the charge 
against the respondent is that these irregular and excessive discounts 
were obtained by him on purchases effected during the period 1958-63. 
The evidence placed before me in respect of this portion of the charge 
related to purchases effected by the respondent during pericds anterior 
to 1958. They related to the period 1955 to December 1957, Mr. 
Khambata frankly conceded that on the basis of these documents (docu- 
ments 28 to 31) he could not sustain the charge in the form in which it 
is now found. He faintly sought to suggest the Government’s position 
as being that the figure ‘11958? in the Allegation as notified was a 
mis-print for 1953. It is admitted that there has been no erratum pub- 
lished in respect of this error, as had been done in the case of a few 
others of this type vide, for instance in Allegation 14. I cannot 
Possibly accept this argument and I have no authority to amend the 
notification or read it differently from the manner in which it stands. 
Itis, therefore, clear that I must hold that the second part of this alle- 
gation is not made out. 


_ _ 32.3. The case of the Government in respect of the first part of 
this charge as set out in their Statement of Case and Supported by some 
affidavits filed in that behalf is briefly this. In October 1958, the 1¢s- 
pondent sent two carpets to the Srinagar branch of the Kashmir Govern- 
ment Arts Emoprium, as carpets obtained by him fiom one Akmed Posh; 
and which he was returning as he did not like them and for which he 
desired to be credited with their price which he stated was Rs. 2,015/-. 
The officials thereupon gave him credit for the sum, entering the itcm 
as being the value of two carpets returned. The gravamen of the charge 
Was that the carpets were used carpets which had not been purchased 
from the Emporium, and so the respondent was not entitled to have 
them purchased so to speak by the Emporium, the amount credited 
being much in excess of their value at the time. It was allegccd that the 
feansaction which was improper was brought about by the abuse of his 


32.4, It was first stated that Ahmed Posh said to have been 
menttoned by the respondent as the Person from whom he had purhcascd - 
the carpets was never in the carpet business and that he iene ail 
could not have supplied any Carpets elther to the Empcrium or to Bakshi 
Ghulam Mohd. It was further stated that the books of acount Wher 

of the Branch nor of the Head Office of the Empovium oh W L a sal 

of carpets to the respondent for several months ign a eee cee 
From these circumstances it was urged that the story bot] a ae 
ahmed Hox, oa well as a purchase from the Emporium of a eh Teh 
Were returned’ in October 1958 were false. On this, the . Ae r,ticn 


was, that the impropriety or misconduct alleged was made out 





, = 
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_ 32.5. The reply of the respondent was briefly this. He never 
‘yiontioned to anyone that he had purchased the carpets from Ahmed 
Posh and that this name was an invention of the department. A friend 
of his desired to have two carpets of a certain size for a total value of 
Rs. 2,500/-. One day on return from his office he entered the Emporium 
building and told the Branch Manager his requirement and desired 
him to send two carpets of the size etc. mentioned to his residence. 
The Branch Manager took to his residence two carpets as directed 
and informed the respondent that their price was Rs. 2,015/-. This 
amount he immediately paid. This was in October 1958. ‘The res- 


_pondent could not inspect them immediately as he went away on tcur 


and. when he returned he found on eXamination that the caipeis aid 
not answer his requirements as to size etc. He, therefore, got the Branch 
Manager to take them back and credit him with the amount which he had 
originally paid, namely, Rs. 2,015/-. The Branch Managei according- 
ly took them. The Emporium made out a bill of the outstandings due 
from him to the end of October, 1958 and submitted it on the Ist of 
November. The amount demanded was Rs. 7,684.24 which was arrived 
at after giving him credit for Rs. 2,015/- being the value of the two car- 
pets which he had returned to the Branch Manager and he paid the 
amount of the bill and obtained a receipt thereafter. 


32.6. Coming now to the merits of the rivial versions, certain 
features emerging from the entries in the books of account of the Emop- 
rium might be noticed. The‘‘return’’or the delivery of the carpets was, 
according to both the parties in October 1958, and as a fact the creait 
for Rs. 2,015 given to the respondent is entered in the books in October 
1958 and has been taken into account when the bill for the outstandings 
due from him up to lst November, 1958 was made up and this was sent 
to him which he cleared by payment. The entry in his ledger page 
(Document 13) reads ‘‘By amount as per J/1/ c/o (cost of) 2 carpets size 
16’x10’ and 15’x10’ returned by the party at Head Office)—Rs. 2,015/-” 
and immediately after this 1s recorded the receipt on lst November, 
1958 of Rs. 7684.24 ‘‘By amount received against last balance....’’. 
This is repeated in a consolidated statement of accour.t forwarded to him 
regarding his transactions ke tween the years 1953-1£59 (Dccument j4). 
This credit in his favour 1s balanced in the books of the Branch office 
by a debit raised against the Head Office “imprest account.” The 
journal entry as regards this reads : 


“A/c -H.O. Imprest—To Hon G. M. Bakshi Prime Ministex— 
(being c/o of 2 carepts size 16’x10’ and 15’x10" purchased (for) 
cash by the party trom H.O, is to be debited to H.O. as the 
party had returned back the two carpets to H.O. Store—vide 
debit note No. 3820’? (Document 17) 


and the ledger entry is siaillarly worded. 


32.7. . In the middle of December 1958 there was a change in the 
Personnel of the Stores Department of the Head Office Stores and when 
the charge was handed over, a list of the carpets in the Store was 
Prepared and we find among the  itcms inventaved 2 enna Te 
Purchase memo” with the letters ‘‘B.S.” evidently standing for Bekshi 
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Sahib—put against the entry (Document ae Z GE ‘the first time on the 
31st March 1959 we have in these accounts a de a pee Ahmed 
Posh and for “‘c/o 2 carpets returnea Cea Z )s 1€ debit agains, 
Ahmed Posh is continued thereafter. My oO ee ees OUt these 
entries in such detail is to elucidate two acperece ae tee the name 
of Ahmed Posh is introduced for the first time only on the last day of the 
Financial Year—apparently to balance the credit ie was 8iven to ihe 
respondent and thus square ihe accounts. this woula ae that live 
-name of Ahmed Posh could not have been mentioned in October 1958 
when the carpets were “‘returnea”’, for ifit was, it is unpossible to believe 
that it would not have found a Place in the entuyielaung to the creait 
for Rs. 2,015/- in October 1958 itself. 1 am therefore not Prepared to 
believe that the respondent. mentionea the name of Ahmca Posh in 
October 1958 when he returned the carpets. ‘le other curicus featuie 
of this entry is that, though Ahmcd Posh is teatea as the seller of the 
carpets, he 1s debited with the price without any maication in the regis- 
ters that the two carpets were his properly ana weie in the Stores in 
Some suspense account. The manner in which the entry telating to 
Ahmed Posh reads as well as-the date when it comes into eXistence are 
calculated to create the impression that the intreduction of his name is 
a clumsy attempt at trying to square a transaction which did not pi ecisely 
fit into the pattern of the normal dealings of the Emporium. 


32.8. It now remains to consider the case on the basis of estab. 
lished facts. These are that two caipets of the sizes indicatea earlicr Were 
delivered to the Emporium by Bakshi Ghulam Mohd. aud he was 
credited with Rs. 2015/- as being their value. ‘lhe use cf the word 
“returned”? in the entires might indicate that they were initially purchesed 
from the Emporium but, I am satisfied that the story by the 1espond- 
dent of their having been purchasea fiom tke Emporium is negatived 
by the books of the Empcrium. The books of account both cf the Branch 
and the Head Office of the Emporium fiom 1957 have been cXamined and 
they disprove this version. But that, howcver, might not be final or 
conclus ve, for the respondent says that the managcr of the Bianch (who 
at that Lime was Lakshi Wali Mohd, no relation of the respondent) taok 
the two carpets io his residence and delivered them there. There _ is, 
therefor C,a Possibility of the Carpets having been got clsewhere by the 
Branch Manager, Possibly again without the respondent knowing that 
tt wasso. In my opinion, this would not be material so far as the gra- 
Vamen of the allegation 18 Concerned. I undeistand the Matcial basis 
of the charge to consist in this, that he got credit foy Rs. 2,015/- by handing 

over two used carpets which Were not worth that sum. In the course 
of the argumcnt I put to Mr. Khambata and he agreed with me, that 
as admittedly two carpets had been handed over 10 the Emporium and 
were found in their stock and Stores as shown by their b ae f acccunt 
the only question for consideration for determinin Se gore ar 
the transaction would b . eget eG epee piety S 
€ (a) whether the carpets ret ere d 

ones; and (b) whether A ~ ~atpels returned were use 
: ; v er they were worth the price of Rs 2,015/- for 
which credit was given at the hme when in October 1958 7} 
handed over to the Emporium. It was not dis + oe re they ETE 
documentary evidence in Proof of the assertion er : I s fae ihe 
Carpets celivered to the E ri (ont seta seeton that the 
P : ¢ *mporium were used ones. In none of the 
entries relating to the two carpels aie they described as used ae : Nor 
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is there any cVidence as regards the value of these carpets in Octcber 
1958 and of such value being less than Rs. 2,015/- for which credit was 
given. In these circumstances I must hold that the charge is not made 
out. In view of this finding of mine I do not consider that any purpose 
is served by scrutinising in more detail the entries in the bocksicf.acccunt 
of the branch end the head office of the Emporium at Srinagar which 
record the return of the carpets and the credit for Rs. 2,015/- . being 
allowed to the respondent as the value of these carpets and I must add that 
Mr. Khambata agreed with me when I pointed that the entries are to 
say the least unitelligible and irreconcilable with one another. I must, 
therefore, hold that the charge is not established. 


33.1. The third charge in this final group alleges that the res- 
pondent misappropriated certain donations given to him for the National 
Defence Fund, by. paying them into his private banking account. This 
is the subject. matter of Allegation 36 which runs: 


“Bakshi Ghulam Mohammad abused his official positicn by 
misappropriating contributions frem the National Defence Fund 
by remitting to the Central Fund only a portion of the contri- 
butions received.” 


33.2. The following facts in relation to the starting of the Naticnal 
Defence Fund in the State and the operation of its accounts are not in 
centroversy. 


33.3. In view of the Emergency created by Chinese aggressicn 
in 1962 a Defence Fund Committee was set up in the State by Govern- 
ment Order dated 27th October, 1962. The Committee was compeseu 
of 12 members with the Prime Minister as Chainman and his Privice 
Secretary as its Secretary. Rules were framed in connecticn wath tle 
collection of the funds and for depositing the funds collecteé into the bak 
and all these were detailed in the Government Order of the 27th Octcka, 
1962 referred to. Machine-numbered receipt bocks were, issuca for 
collection of donations and receipts from this book were issued Cn acceipt 
of amounts as donations to the fund. An accountant in the cflice of ue 
Prime Minister one John Ahmed was required to Maintain regular 
accounts concerning the realisations made with respect to these funds. 
Acurrent account No. 385/3.7.10 was opened in the nz mc of the National 
Defence Fund with the Jammu and Kashmir Bank Lid. at Srinagar on 
30th October, 1962 to be operated upon by either the Prime Minister 
or the Chief Secretary. The rules laid down that all contributions and 
donations received for the fund should be depcsited into the said 
account. 


33.4. After amounts were collected a cheque for Rs. 1 dakh Wag 
drawn on this account by the respondent as the Prime Minister and 
Chairman of the Committee and was handed over tothe Defence Minister 
when he came over to the State In connection with. the said purpose. 
So far as this account was concerned, on the 3rd October, 1963 the 
respondent on thé eve of his relinquishing cflice addressed a letter to the 
Manager ef the Jammu and Kashmir Bank Ltd., Srinagar directing him 
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to transfer the Balance amount standing in the account, to the State Bank 
of India for credit to the Central National Defence Fund account. 

33:5. During the currency of this account the respondent 
admittedly collected various amounts _totalling Rs. 78,041 and these 
amounts were Paid by the respondent into a separate account also with 
the Jammu and Kashmir Bank Ltd. which was numbered 417 opened 


i wn name. Out of the amounts thus paid in he issued a cheque 
see 5th apart 1963 for Rs. 50,000 in favour of the Defence Minister 
and presented him with the said cheque ‘‘on behalf of the people of 
Jammu & Kashmir for the welfare of our troops in Ladakh and NEFA 
guarding the frontiers.’ At the time the respondent relinquished his 
office there was in this account a balance of Rs. 28,039.40 which stocd 
to his credit. He gave no instructions to the bank as to the future of the 
account as he did in the case of the other account and, therefore, the 
amount even now stands to his credit. 


ee ee a ee 


33.6. The charge against the respondent is that this second 
account No. 417 was his personal account and that he paid into it sums 
really intended for the National Defence Fund and that though he drew 
on 5th August, 1963 out of it Rs. 50,000/- for payment to the Defence ~ 
Minister for the welfare of troops, the balance remained and still remains 
subject to his control and dominion and that thus the respondent had 
been guilty of misappropriating amounts donated for a public purpose. 


33.7. As I have already stated, the opening of these two accounts 
isadmitted. In regard to the second account No. 417 which was opened 
on 6th August, 1963, there is a sharp difference between the case of the 
two sides. I shall be referring to the defence of the respondent imme- 

_ diately, but before I do so, I might indicate the points upon which the 
stress is laid on behalf of the Government. ; 





_ (1) In the first place it was stated that when there was a 
National Defence Fund with a bank account opened, operated by a 
Committee appointed under a Government resolution, there was really 
no need for the opening of a second account unless it be that the other 
was a private account. 


(2) That even if it was desired t 

jee" : . © open a separate account 
for paying in contributions towards the ‘“‘welfare of teens’ as disting- 
uished from the National Defence Fund, the fund ought to have been 
opened in.the name of the respondent as Prime Minister and not in his 
own name and really in his individual capactiy. 


; (3) That into this account wer i 
which were donations or contributions to the Neronal tafoose Pond 
but also personal monies belonging to the respondent muchas a cheque 
for a loan obtaining by him. This was further relicd on as an indication 
that the account Was really a personal account of th dent into 
which public funds were deposited. € respondent In 


(4) When the respondent relinquished hig offi i 
Minister of the State, he gave instructicns as te the aitvosel of th ational 
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Defence Fund under account No. 385 but gave no instructions as regards 
this account No. 417 opened in his personal name. He thus clearly 
evinced his intention to retain control over this account even after he 
relinquished his office as Prime Minister. 


33.8. Before considering these and other miscellaneous sub- 
missions, it would be convenient to refer to the defence of the respondent. 
I am omitting from consideration the verbal criticisms or the argu- 
mentative points but confine myself to what might be called the defence 
on the merits and it is this: It is true that a new account was opened 
on 6th August, 1963, but this was because it was desired that there 
might be a separate fund for the ‘“‘welfare of trocps’’ as distinguished 
from a general fund like the National Defence Fund. This account 
was opened by the respondent not as an individual but as the Prime 
Minister of the State. All the cheques paid into it were contributions 
or donations received from merchants and others for this fund and the 
story that he paid into it a cheque which was really a personal loan to 
himself is false. The said cheque for Rs. 10,000/- to whose details I 
shall refer later—was really a contribution to the fund and not a loan 
to himself. The only cheque which he withdrew from this account was 
for Rs. 50,000 which was handed over to the then Defence Minister 
Mr. Chavan in 1963 and the rest of the amount stands in that account 
and has not been touched by him. At the time when he relinquished 
office, he directed his personal staff to instrruct the bank to transfer the 
fund and he is unable to say why this has not been carried out. He 
disclaims all ownership over the fund or to the amounts standing to 
his credit in it. : 





33.9. In view of these being the respective cases, the matters 
in controversy may be stated to be the following :— 


(1) Was this account into which admittedly contributions for 
a public charity were paidin, the personal account of the. respondent 
or was i: an account which he had opened as the Prime Minister of the 
State ? 


(2) Closely connected with this is the question as to whether 
any personal monies of his—an amount advanced to him as a loan— 
has been paid into this account ? 


(3) Did he intimate to the Bank regarding the disposel ef 
the amount standing to his credit when he relinquished cflice! 


(4) Assuming he did not do so, what is the inference to Pe 
drawn from his conduct ? 


33.10. I shall now set out very briefly the facts in ceeee to 
this account No. 417. As stated earlier, the account was aa ie 
6th August, 1963 at a time when there was already an a¢ See t 8 
National Defence Fund. The account opening form 1s pepenoy ae 
It is undated and is signed by the respondent. What the resp eal 
relies on to support his case that he did not intend ta elpue ae is the 
account but only an account as the Prime Mipitter ofthe eS 2 
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description of the occupation cf the signateiy as home. ee = mee 
not, however, consider that. the respondent fan aC y ‘ ¥. Ss 
because. it. is consistent with its being merely a eset Pticn a ee (2 
identify him, Particularly as it does not occur in the space re ite c ue 
filling in the name of the constituent. I do not, NO cons 4 his 
as conclusive as to the intenticn with which the account was opencd. 


33.11. The. total number of cheques paid into this account is 
nine and the first.date on which any cheque was, credited in the account 
is the same as that on which the account was. opened which. was on 6th 
August 1962 (vide Document 9). On that date seven cheques were paid 
on and, the other two on the 7th, and. 8ih. August, respectively. The 
first. cheque 1s by Al Shah and Sons for Rs. 5,041/- and. dated. 29th 
July, 1963. and was drawn in favour of the respondent persenally (Docu- 
ment 15). The Second. cheque was that.of Shahdad. Forest Co., Forest 
Lessee, Srirazar for Rs. 10,000/- dated. 3¢th July, 1963, The cheque 
itself is Document. 16 and is.a ‘‘self’’ cheque which was. paid into this 
account and cleared.. In, the counte:foil. of this. cheque (Document 17) 
its purpose is noted as “National Defence Fund through Hon’ble Prime 
Mvnister, Bakshi’ Ghulam Mohd.” ‘and this is also the. version in their 
cash book (Document 18). The third cheque 1s by Gani Joo of Messzx 
Gani Joo Ahsan Joo, forest lessees (it would be recollected that Gani Joo 
was a partner with Ghulam. Nabi in his orest contracts). He 
issucd a “self” cheque for Rs. 5,000/- cn 30h July, 1963: and. it. was 
endorsed on the back by. the. respondent and Paid. into. this account. 
The. fourth. Cheque. is by Mohd. Magqbeel, Proprictor Tasleem & Co. 


for Rs. 10,000/- which is dated 2nd August, 1963 and is made out.in tke 
name of the respondent himself and was Paid into the bank into this 
account. It is this sumof Rs. 10;000/- that is Stated by Government to 
have been a loan and which, though was his Personal property had becn 
paid into this account, thereby indicating that this account itself was 
his personal account. I shall deal with. this cheque and the case of it being 
a loan later. The fifth Cheque, was a “self?? ‘cheque by one Girdharilal 
Raina for Rs. 5,000/- dated 3rd August, 1963. The drawer of the:cheque, 
has himself signed it on the back and the amount has been collected and 
credited to account No. 417. Now in regard to this do 
ment rely on the circumstance: that the. donor origina 
cheque bearing No. 37732} cn.the United Commerci 
of the National Defence. Furg” (Document :20) ‘but that lat 
cheque was returned and the ‘‘self* “cheque for Rs. 5 000/ 
No. 377334 dated 3rd August; 1963 (Decvments 21 an 22) 


cspondent Was insisting upon. 
pzy ate his perscnal account 
dis: ed -froy ccou to ha 4 could. operate as the Prime 
inister. Whatever be the inference to be Crawn, thatthe ‘‘self?? cheque 
hes sags In lieu of an earlier Crossed cheque in favour of the National 
Defence Fund is also noted in the accounts of the firm. At page 116 


of the ledger there is this entry on 3rd, August, 1963 (Decument 23)— 





“To self cheque tssued in Beu of crossed rh yar 
fog ENG Harp Deters Figs sOonee to Mr. Wanchoo 


4 cheque for Rs, 10,000/- fr om. Mohd, Abdullah Sheikh is the next item 
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of receipt. Here, asin the pievicus case, first a cl.cque wes issucd in 
favour. of the National Defence Fund for Rs. 10,0C0 on 31st July, 1963 
(see Document 24 counterfoil of Mohd. Abdullah Sheikh). This was 
evidently returned and in its place a cheque dated 4th August, 1963 was 
got (Document 25) which was a “‘self’’ cheque for Rs. 10,CCC. In the 
counterfoil of this cheque also (Dccument 26) it is nctca that this. is for 
‘“‘the National Defence Fund”? but what is relied on here is that the 
respondent was insisting upon “‘self’? cheques or cheques made out in 
his own name so that he could have the chcques collectcd and paid into 
his own account. The cheque for Rs. 3,000 issued by Ghulam Quadir 
Daga on 4th August, 1963 is the next (Document 28). This also is a 
‘self’? cheque which was dischaiged on the back by the drawer. The 
counter-foil (Document 29) contains a note saying that it was for the 
Defence Fund and was handed over to Mr. P. N. Wanchco. The next 
cheque is one for Rs. 25,000 by the Deputy Transport Commissicner 
(Enforcement) (Document 31). This also was a ‘“‘self’? cheque and dis- 
charged on the back by the drawer—Chchail Singh. In the counter- 
foil (Document 32) it is noted thatit was for ‘‘the Hon’ble Prime Minister’s 
Fund for presentation to the Defence Minister.” The last of these 
cheques is one for Rs. 5,000/- from Ghulam Rasool, a contractor (Docu- 
ment 33). Tanisalsoisa “‘sclf?? cheque dated 6th August, 1963 and.has 
been collected on behalf cf the respondent by the bank. The counter- 
foil of this cheque (Document 34) says that it was in favour of “‘self” 
for the Defence Fund. Now I have completed the narrative-of these 
payments which totalled Rs. 78,041 out of which Rs. 50,000 was drawn 
for payment to the Defence Minister and the balance 1emained in the 
account. Before proceeding further, I might summarise the result of 
this examination of these cheques. Out of the nine cheques paid in, 
seven Were ‘‘self?? cheques, and two those of Ali Shah and Mohd. Maq- 
bool—made payable to the respondent by name. In the case of two.of the 
‘self? cheques, they were preccded by other cheques for like amounts 
drawn in favour of the National Defence Fund and the “self”? cheques 
were Issued in substitution cf the earlier ones which. weie cancelled, 
In the case of eight of these cheques (all save that of Magqbool} the 
notings in the counter-foil and in some cases their accounts show that the 
purpose of the payment was as a ccntribution to the Naticnal Defence 
Fund. 


33.12. I shall now proceed to set out and examine the several 
points which have been raised by Government in the light. of these 
proved facts and the defence of the respondent. 


33.13. The first point urged against the respondent 1s that 
he opened account No. 417 when there was already an account for payment 
in of funds collected for the National Defence Fund. His explanaticn is 
that the Defence Minister was visiting Srinagar on the Sth August end 
that he desired to present him with monies specially earmarked tee the 
“welfare of troops” as distinguished fiom the Naticnal Delete und 
which contemplated the use of the fund for other purposes also. | sonndes 
that this is corroborated by the ap of Pew Senne sn 
addressed by the respondent to Mr.Chavan, which acco ; * 
sentation of ibe ee for Rs:50,000. It is dated 5th August 1868: and it 
refers to the cheque as ‘‘for welfare of our troops in Ladakh and NEFA’ 
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adding ‘‘this amount will be utilised entirely at your discreticn for the wel- 
oe aa The reply of Mr. Chavan to the respondent (Documieat 
39)dated 14th August 1963 is even more significant. In it he ac nowledges 
the receipt of two amounts which were presented to him Gu ing are to 
Srinagar. The first was a cheque for Rs. 1 lakh for the National Defence 
Fund which he said he was sending for credit to the N.D.F. The othe:— 
‘fanother cheque for Rs. 50,000 to be used at my discretion for the welfare 
ofjawansin ladakh and NEFA........ I appreciate your feelings and sen- 
timents and concern for the welfare of jawans.’’ Thus the distinctiness 
of the purpose of the two cheques is clearly brought out. If their purposes 
were thus difficrent, necessarily there had to be two accounts and hence 
there is no substance in the point regarding the opening of an account 
when there was already an N.D.F. account. 


33.14, It was next urged that an inference adverse to the respondent 
should be drawn from the account being opened in his own name, as distin- 
guished from an account opened by him as the Prime Minister. The 
respondent in his answer relies on his occupation being described as Prime 
Minister. Iam unable to read the opening form in the manner suggested 
by the respondent. I consider, however, that the opening of the account 
in his own name was at the worst a case of inadvertance or thoughtleseness 
from which no inference of dishonest intention could be drawn. Besides 
the respondent states that he told the accountant John Mohd who kept 
the N.D.F. account that this account was for the welfare of jawans. This 
is admitted by John Mohd, who has filed an affidavit ontheside of the 
Government. Further there is the circumstance that in the case of two of 
the cheques at least there is an entry in the account books that the 
cheques—of Girdhari Lal Raina dated 3rd August, 1963 and of Ghulam 
Qadir Dagar dated 4-8-1963—that they were for the National Defence 
Fund and had been handed over to Mr. P.N. Wanchoo. If this cheque 


Government. The intervention of the stranger to bring the cheque is 
evidence that there was No secrecy about the receipt of these cheques and 
about the purpose for which they were being given and received. 


33.15. Reliance was next placed on the ci 
seven of the nine cheques were self cheques’; (2) ie ade ve ae 
drawn in the Personal name of the Tespondent; (3) and lastly, the greatest 
emphasis being placed on this further circumstance that in 
two cases the donors had originally drawn crossed cheques in the name of 
the National Defence Fund, and that these were returned and in _ their 
Place new “‘self”’ cheques were taken. Iam unable to agree with the ad- 
verse inference Sought to be drawn from this feature. Aoccunt N. E 4 17 
wasas I have pointed out, opened in respondent’s personal name and hence 
the cheques to be paid into it had to be cither ‘self?’ or drawn in his nam 
If, as I have held, the purpose of this account was different-from that of 
the N.D.F. and the respondent wag at the time making collections for 
this “Jawans Welfare Fund”, it stands to Feason that he could not accept 
cheques drawn in favour of the N.D.F. Taking “self”? eiueter ae 
the exchange of the two cheques for “self” cheques were therefore 
natural and necessary, pues: , 
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33.16. The really serious pont made by learned counsel for 
Govt. was the paying into this account of the cheque for Rs. 10,000 of 
Mohd Magqbool, proprietor of Tasleem & Co. It the Government could 
establish that the moncy represented by this cheque was a loan to the res- 
pondent, an inference adverse io him could be drawn against him from 
his paying the cheque into this account. ‘The case of the Government as 
regards the purpose of this’ cheque is that set out in an affidavit of Mohd. 
Maqbool which has been filed on their behalf. That this was 2 loan 
has been denied by the respondent who states that on being requested 
to contribute to the Jawans Welfare Fund, Mohd Magqbool sent him the 
cheque for Rs. 10,000 which he creditedin this account and ke explains 
Mohd Magqbool’s affidavit as due to coercicn and pressure from Govern- 
ment. In view of the respondent’s denial of the statements in Maqbool’s 
affidavit, I donot propose to take any notice of the affidavit. 


33.17, The next piece of evidence on which reliance is 
placed are the entries in Tasleem & Company’s day book and ledger 
relating to the cheque, andthe list filed alcng with the income-tax 
return of Tasleem & Co, setting out the sundry debtors of the firm 
in which this loan to the respondent figures as an item. So far 
as the entries in the day book and ledger are concerned, they 
are really neutral in the sense that besides a debit being raised 
against Bakshi Ghulam Mohd. they do not indicate in express 
terms that 1t was a loan. As the cheque was drawn in favour of 
Bakshi Ghulam Mohd., it 1s possible that the entries are made in that form. 


33.18. As there was nothing to indicate in the attested copy 
of the sundry debtors list produced by the Government as to when 
the same was filed before the Income-Tax Officer, summous were issued 
to the Income-Tax Officer, to produce the original of the return along 
with its enclosures. These have been produced and it is found that to 
the return for the assessment year 1964-65 (accounting year 1963) filed 
on 29th August, 1964 was annexed a list of sundry debtors. It consists 
of 91 names and that the respondent ts item 69 and the amount due 
from him is stated to be Rs. 10,000 and in the margin*in manuscript 
are the words ‘“‘Ex Premier’. It was strongly urged that the inclusion 
of the sum in the sundry debtors’ list was conclusive to show that it was 
a loan, seeing that if it was contribution to the National Defence Fund, 
the assessee could have obtained a deduction in computing his assessable 
income. In consiaering this submission one has also to take into account 
two matters. One was that the cheque having been arawn in favour 
of the respondent personally, had been entered in the books as a debit 
to him. The sundry debtors list must have been prepared by the em- 
ployees of the firm from these books and might have been based on the 
form of the primary entry. Besides, I am not quite sure whether the 
firm gave thought to the tax advantage, particularly when he had not 
specifically made it in the name of the N.D.F. In view of these circums- 
tances, I do not consider that the inclusion of this item in the sundry 
debtors’ list as concluding the matter, but that it would have to a 
Viewed in the light of other relevant considerations. It has to be weighe 
against certain admitted facts : 


(1) Though it is stated by Mohd, Magqbool ia his affidavit 
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A: AE fone loan for some urgent need and 
; desired to fave a loa : ee 
that the ee within 2 very short time, no demand was admitted. 
that it yay Ais tepaviient for two years—-and no ey ettibn pas Been 
Frama tor ths I should add that no demand has been made UP-to.~ 
offer Cae ie 


date either, but I am ignoring this. | 


can is true and the respondent Teally 

wanted ce We Be ea oo it is ee athe ee pa not 
ilise the money for his purpose and I have ha no exp anation Or 
Poe the ither. It 1s admitted that the amount which he paiq Into 
— hee examination was never drawn by him, nor am I able 
bamcocne athe only other possible case that he told Magqbool that he 


wanted a loan, when he had xo need for the sum. 


(3) If as is admitted the respondent told John Moha. that the 
account was for the Purpose of getting a fund for the welfare of jawans_ 
and that is established by his drawing on it for Rs. 50,000, there is no 
explanation as to why he paid this cheque inte such an account. 


33.19. The payment cf tke cheque into this account is Strong 
evidence that that cheque represented monies of the same type as the 
others which were paid into this acccunt and if as admittedly these others 
Were not loans, this also was not 4 loan. 


33.2%, In the face of these features, very much more convincing 
evidence than the <ffidavit of Mohd. Maqbool would be needed to per- 
suade me to hold that it was a loan. Mohd. Magqbool is no doubt dead 
but:the partners of the firm or the employees could have been called 
to testify to the nature of the transaction. In the absence of such eyi- 


dence I am unable to uphold the Government case that Rs, 10,000/- was 
given as a loan. 


33.21. Before Concluding this Part of the case it is necessary 
to refer to the photostat copy of the counterfoil of the cheque previous 
to that which was issued by Mohd. Magqbool for Rs. 10,000/- in favour 
of Bakshi Ghulam Mohammad, on which reliance was placed by the 
respondent to prove that the amount paid to him by cheque was not as 
a loan but for the National Defence Fund, just as the other cheques, 
originally drawn for the National Defence Fund, but later replaced by 

Ones to him Personally. The Purpose of the i 





aie incistinst and not easy to read, b 
fe letters are not N.D.F., as the p : 
these indistinct letters there Is a end ian He ome fullich oats 
‘coly’ or ‘coy’ which might be a Contraction for Eeonipan 2 econtataly 
not consistent with the cheque being for the N.D.P. Gf are tne words 
Bakshi Ghulam Mohammad and the figures Rs, 10 Df are there 
but there is nothing to indicate When they foung their place there, | 
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am saying this because the parties were Girected to file all originals 
of which they are attaching copies to their statements or affidavits into 
the cffice of the Commission at the time of their filng their statenients 
etc. In this case, the respondent states in his affiaavit to which he 
attached. the photostat of this counterfoil that after taking the photograph 
he had returnea the original to Tasieem & Co., a strange procedure for 
which there was no explanation. { am not persuaded that the original 
would have been r.turned—-particularly as the counterfoil was thought 
to be of some value to the respondent and of no immediate importance 
or value to Mohd. Maqbool. When Tasleem & Co. were called on 
to produce the original they excused themselves by stating that Mohd. 
Maqbool was dead and that the o1iginal cheque couaterfoils could 
t not be traced. If the originals were available, it would have been possible 

to see more clearly the writing and determine whether any portion was 

an over-writing cra later addition. In the absence of the original and 

with the photostat alone before me, I am unable to uphold the conten- 

tion of the 1espondent that the photostat of the counterfoil produced 

by him establishes that the cheque in dispute was given to him expressly 

for-being paid into a fund for the welfare of the Troops. But in view of 
the conclusions I have reached based on other features this does not 

» materialiy affect the case. 





33.22, The conduct of the respondent in not forwarding ins~ 
tructions to the Bank as to the Gisposal of the remaining monies in the 
account when he rvlinquished his office was the next point which was 
pressed by Government. The respondent’s answer that he did instruct 
or alternatively that ke gave directions for this being done, is not proved 
to be correct. There is no letter to the Bank in regard to account 
No. 417 on the lines of Document 7 dated 3rd Osteber, 1963—a few 
days before he laid down cffice— in respect of the N.D.F. account which 
bears his signature. If instructions were given, there can be no reason 

why they were not carried out, but that apart it would uot be effective 
| Without his signature to the instructions. tam, therefore, not prepared 
to accept his statement as regards his having forwarded instructions 
! to the Bank. Besides this statement is seen to be inconsistent with the 
| proved fact that the Bank were forwarding to him half-yearly state- 
} ments of account. He no doubt denies having received them, but Tam 
clearly of the opinion that having regard to the debits raised as seen ren 
Document § regarding the postage for sending these statements an hon 
Seneral practice of Banks, that these were sent. If sent, they mus’ ae 
been received. The forwarding and receipt of the statements of acequt 
therefore establish (1) that the respondent gave no instructions = - 
Bank ; (2) that if the respondent gave any thought to the nd Cat 
knew that no instructions had been. forwarded to the Bank, ane ae 
the balance was still standing to his credit and on which he = 
Operate, 


© be cons.dered in the 


——— 


ligh 83.23. But these circumstances have t 
ight of the following :-- 


re fice in the 
(a) The accountant John Mohd. continued -in- service 


| 
| 
| 
7 
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office of his success or and he knew that the account existed 
as well as the purpose for wh:ch it Was opened ; 


(b) there was in the Governnient files correspondence With 
the Defence Minister (Documents 38 and 39) Which 
showed the particular Purpose for which a cheque was 
diaWn on this account and the reference to the account 
was, therefore, capable of being traced ; 


{c) the respondent though he received the statements of account 
tever attempted to draw any monies from this accouut 
for his persona! use and, therefore, no dishonest intention 
can be imputed to him ; end 


(d) in any event it was at the worst a case Of inadvertence 
in regard to whien in view Of the other circumstance, 410 
adverse inference of criminal intent could be drawn, 


4 33.24. The result is that | hold the charge not estab- 
lished, 


33.25. Before Proceeding further, | should aad that, in view of 
the§ position taken up by the respondent, disclaiming all interest in the 
mones in his account, and asserting that he had instructed the Bank 
as 10 the disposition of the Monies, it is but Proper that he should now 
forward Instructions to the Bank to enable the account being operated 
by ‘the Government for fulfilling the Purposes for which the monies 
pers collected by the respondent J an confident that he would 

$0. 


34.1. The last of the charges in this gy is 
34 which reads as follwe ce 2 “Us group is that in Alleganon 


“During the Period 1957.63, Bakshi Ghulam Mohammad 
Misappropriated and converted to the use of his family a 
Landrover (given iy 1963 the Provisional] number J & K 
A 3030) Purchased for Rs. 17,609.50 in March, 1957 from 
the Central Motors, Kashmurj Gai, Delki, out ef Governinent 
funds, allotted {o the “Dehat Sudhar Department” of the 
Government.” 
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“Stat i lary i shi Ghulam Mohd. is 

4.2. Stated in pian terms Shri Bakshi l 

ena with havil-2 misappropriated and converted to she use of his 

any qa Land Rovet motor vehicle purchased for the Community 
Development. Department at a cost of over Rs. 17,000. 


34.3. In regard to this allegation, certain facts are not in dis- 
pute, and it would be convenieat to narrate them before entering on a 
giscussion of those maiters which are in controversy. 


34.4. It is common grouna that on 21st January, 1957 a sum 
of Rs. 5 lakhs was made over by Government to the Trade Commissioner 
at Delni to the credit of the Dehat Sudhar (Community Development) 
Department for the purchase of equipment for the department. An order 
was placed with Messrs Central Motors, New Delhi for the supply of a 
Land Rover jeep for the use of this Department. It is stated by the 
Governmcnt that the purchase was made on the verbal orders of the 
respondent, but though this 1s denied, the denial is not of much 
significance because he admits that he had “directed the Trade Com- 
missioner to immediately send a Land Rover to be purchased out of 
the funds placed at his disposal”’. Documents 25 and 26 were issued 
by the Trade Commissioner 08 19th Maxch, 1957 for the quick passage 
of the vehicle, whese chassis and engine pumbers were given—across 
the border check post at Lakhanpur. In these documents it is stated 
that the vehicle was being sent on Government account. The fact that 
the Land Rover thus despatched was taken delivery of by Shri Avasti, 
the then Private Secretary to the Prime Minister, on 27th March, 3957 is 
not in dispute, the same being established by the Delivery Receipt 
(Document 3) signe. by Mr. Avasti. 


34 5. A bill dated 6th April, 1957 for Rs.17,609.£0 (Document 
4) was duly presented by Messrs Central Motors to the } & K Trade 
Commissioner at Delhi and their officer made the payment on the 10rh, 
but before doirg so, ascertained over the telephone from the Prime 
Minister timself that the vehicle had been delivered. The Develop~ 
ment Commissioner who was in charge of the Community Development 
was, however, not intimated of chis purchase immediately but this was 
done only in January 1958 when the receipt issued by Messrs Central 
Motors for the price was despatched (Document 9). At about the 
same time the accounts in respect of the Rs. 5 lekhs advance kept with 
the Trade Commissioner Were despatched to the Development Com- 
missioner. The account showed, along with other debits, one for the 
purchase of a jeep for Rs. 17,609.50. On Sth April, 1958, the Deve- 
lopment Commissioner wrote to the Trade Commissioner (Document 
11) seeking information regarding the details of the vehicle purchased, 
and to whom and when it was delivered, adding that the Department 
was not aware as to where the jeep then was. The Trade Commissioner 
immediately sought information from the Central Motors 
as to the person to whom the vehicle was delivered, but along 
with it replied to the Development Commissioner on the basis 
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of information available in his office, stating — 

“This vehicle was suvplied by the firm to the Prim > 
Minister at Jammu, The delivery verification was 
obtained direct on the teleptone from the Hon ble 
“Prim2 Miniscer who also directed thar the bill may 
be paid on presentation in this office. However, On 
receipt of the reoly fron the above firm you will 
be informed accordingly”, 


(See Document 12). 


The firm replied on 2lst May, 1958 (Document 13) stating 

that the vehicle had been delivered to Mr. Hans Raj Avasthy, 
: to the Hon'ble Prime Minister and this reply was 

also forwarded to the Development Commissioner in June 
58. 


34.6 We have next a letter in the office file dated 
8th August, 1958 (Document 14) addressed by the Develop- 
ment Commissioner to Mr. Avasthi the P. A: to the Prime 
Minister making detailed enquiries tegarding this vehicle but 
as the receipt of this letter has been denied by Mc. Avasthi 
himself, 1 shal] Proceed on the basis of the letter though 
written and despatched not having been teceived by the 
addressee, The next letter in the file is of date October 
1964 (Document 15) long after ‘the respondent ceased to be 
Prime Minister, and, apparently during the course of the 
Investigation which led to the setting up of this Commission. 

1s subsequent correspondence can, therefore, be left out 
of account. 


347 The identity of the Persons in whose use 
the vehicle was between May 1957 and April— May 1963 
is in controversy, but it is common gtound that the 
vehicle was Tegistered in the name of the respondent’s 
wife Begum Bakshi as her Propetty in June 1963. It was 
thereatter sent for repairs to Fairdeal Motors in 1964 (Docu- 
ment 23 dated 15th September, 1964) and Was seized by the 
olice from there on Oth October, 1964 (Document 24). 


‘ 348 Before Pcoceeding furt i i 
dispute may be disposed of. “Ths ean oes 
IS presence at Jammy On 27th March, 1957 when d 
vehicle was taken by y- Avaschi. Bar “Rismmhowsyse. i f 
no significance because he admits the Diveieeic 
with the Trade Com nissioner in April LST ave 
which there is an immediat» Written record’ a 
endorsement by the Trade 2M Nissioner on D 
this endorsement the Trad> Cg Umissioner rec 


“the delivery verification has been obra; 


= 
telephone from the Hon'ble Prime ed direct on the 


Inister who alse 








Pes 








{ 691 ] 


directed that the bill may be paid on presentation in 
this office from the funds he has placed at our 
diposal.” 


34.9 The next question is as to what happened to this 
vehicle. It is admitted in the affidavits filed in support of the 
respondent, that the vehicle was with the Prime Minister in 
his election campaign in April—May 1957. It is really asto what 
happened to it subsequently that there is dispute. I shall be 
referring to the versions put forward by the respondent but 
before doing so, complete the narrative as gathered 
from the documents which clearly identify this vehicle. It 
is said that this Land Rover Jeep which was plying without a 
registration cetificate was checked by the Police in April 1963, 
but that on being informed that the vehicle belonged to Begum 
Bakshi the same was released. This is not vouched by any 
documentary evilence and I am, therefore, discarding it. One 
fact here is not disputed. This jeeo was registered in the 
name of Begum Bakshi in June 1953 A registration number 
JK A 3u30 was allotted for thisjzep in the relevant Register. 
An advertisement was inserted in Government Gazette on 26th 
June, 1963 (vide Document 2J) stating that an application for 
the registration of a Land Rover Jeep, without specifying the name 
of the applicant, the chassis and engine number of which were given 
had been received, that the relevant documents in respect of 
this jeep were said to be lost and calling on any one objecting to 
the registration to file their objection with the registering au hori- 
ties. No objection having been received the jeep was registered in 
the name of Begum Bakshi. The chassis and engine number 
here given being the same as those to be found in the delivery 
receipt Document 3, establish the identity of the vehicle thus 
registered wich that purchased for the Community Development 


Department in March —April’ 1957. 


314.10 I am omitting all reference to the affidavits 
in. which it is stated inter alia that this registration was 
effected at the imstance of the responieat through directing 
Mr S. K. Raina to get it don2. as this fact is not saop otted 
by documeits nor have the deponents been examired befor? 
m2 and subjected to cross-examination. But in ae 
nothing turns on rhiss> Again, there ateusa5e0nm ee fe) 
affidavits of persons who being employed in the abmavsnene fe 
ment claim to have driven this jeep for the use 0 esum 
Bakshi as well as affidavits by others who corroborate these sue 
ments The Government has fucther filed qitendalee ards 
{Document 16) of ches? several drivers ot cleaners who ie 
shown as having been on duty during the petiod Bee oe 
1961-1964 and learned counsel urged that these records une 
genuineness was not impeached, clerrly. corroborate d the | ae 
stated by the several deponents in theit affidavits. Particular 
teliance was made on 01 of these attendance cards viz. of one 
Ghulam Mohammad for the month of April 1962 where he is 
shown: as. working on a ‘jeep’. On this card are to be found 








eee 
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the letters “H, P. M” which was read as “Hon'ble Prime Minister.” 


34.11 The respondent has in the course of his reply 
denied the allegation that the jeep was being used by the 
piembers of his family and has gone into meticulous and elborate: 
details regarding the atfidavits and documents filed by the Govern- 
ment with a view to establish that the affidavits of the drivers. 
and those purporting to support them are inconsistent and even 
otherwise not worthy of credit. 


34.12 I do not, however, intend examining this part of 
the Government case in the manner in which it has been presented 
by either side As already explamed,I do not propose to 
base my findings on facts stated in affidavits which are not 
admitted by the respondent, unless they are borne out by 
unimpeachable documentary evidence. No doubt these 
attendance cards have been produced, but by themselves. 
they do not identify the vehicle on which the drivers 
were employed as the Land Rover in controversy and in the 
absence of such identification, Government cannot establish the 
fact which they seek to Prove. Even the description of the. 
vehicle driven by Ghulam Mohd. as a “jeep” does not substan- 
tially improve matters in the absence of adequate proof that 
there was in April 1962 no other vy. hicle with the Prime Minis- 
ter which could be described as a “Jeep”. The result therefore 
is that I must hold that Government have not succeeded in 
proving that the vehicle was being used by Begum Bakshi and 


period 1957 to 1963 was by reference to the ledger fo i 
February 1962 to April 1962 of the Gonnmeren Oil reece 
which belonged to Abdul Rashid’s wife and brother. The rele- 
vant page 103 (Documenc 17) is the account of Bakshi Bashir 
Ahmed showing his petrol purchases In this account there are 
several entries which sp cifically state that Petrol was supplied 
to Begum Sahiba, these being contrasted with the form of the 
entry where the supply was to Bakshi Bashir Ahmed the latter: 
reading merely “to petrol”. There are entries show 


vehicle and that. the Same was beijn i 
petrol was being supplied, Learned eel ae Gu 
in this connection commented on the fact that neither Bakshi 
Bashir Ahmed, nor Begum Rajra had filed any affidavits explaj : 
ing the nature of these petrol purchases. It was shecutaes 
strongly pressed on me that Document 17 clearly estabilicne dl 
the use of the Land Rover Jeep by Begum Bakshi at least in 
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March 1962. If I could base findings on @ balance of proba- 
bilities, I would have yielded to this submission, but if the 
Government have to strictly prove each fact, I cannot hold 
that this hai been done. Jn the absence of proof of the identity 
of the vehicle for which the price of petrol is debited in Docu- 
ment 17, [am unable to hold that this document by itself esta- 
blishes the use by the Begum of this particular vehicle in March 
1962. These entries are consistent with the lady having had a 
wehicle set apart by her son for her use 


34.14 Before proceeding further, it would be necessary 
to refer to the case of the respondent. According to him, the 
Transport Commissioner was informed of the arrival of the Vehi- 
cle and that he did not know anything as to what happened 
to it and that if the Transport Commissioner did not have the 
Vehicle properly en ered in the registers it was not his fault. He 
further states that the Vehicle was delivered to his P-A at Jammu 
while he was away from the place and that on his being informed of 
this on his return he directed his P.A. to send the Vehicle imme- 
diately to Srinagar (Vide paragraph 5), aud to inform the Transport 
Commissioner about the Vehicle which was to be allocated to 
the Dehat Suibar Department (Vide paragraph 7), adding that 
the P. A. had informed-him of having despatched the Vehicle to 
Srinagar. This, however, is not very consistent with what he 
says latter in paragraph 8 “Immediately after the general elections 
were over the respondent had directed his Security Officer to 
send the vehicle to the Transport Commissioner for being sent 
to the department concerned.” Again, neither of these versions 
is consistent with the statement in the affidavit of Ramnath, 
the Security Officer referred to by the respondent who says - 


“a Land Rover ---:::: bearing the Delhi number remained in the 
duty of the P. M. for about a month or so on tout in the 
valley in April-May 1957 - “ which would imply that the 


vehicle was not sent back “immediately” but remained with the 

Prime Minister. As if to corroborate the statement of the res- 

pondent as regards the return of the vehicle, Ram Nath adds 

that on the direction of the respondent he informed the Trans- 
port Commissioner to take charge of the vehicle, and ‘that the 
Trinsport Commissioner on being informed sent someone who 
took away the vehicle and that he got confirmation of this over the 
telephore from the Transport Commissioner. There is nothing 
excep” his statement to vouch for these assertions, but this is not te- 
concilable with certain established facts. 


34.15 The records of the Transport Commissioner do 
not indicate the receipt of this Land Rover in 1957 or at any 
later date and I should add that it is not suggested by oF On 
behalf of the respondent that the same wes entered in any 
register. Nor is it suggested as to why if the Transport 
Commissioner received the vehicle he did not enter the 
teceipr in his books, or send on the vehicle to the Dehat 
Sudhar Department. Besides | should only add that the records- 
of the Development Commissioner who was in charge of the 
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Dehat Sudhar Heb asenient ee not pre Se cera aie 
eipt of this vehicle, i. @ a : 
Cee on receiving the vehicl- passed it eee ce fe 
entry in his own books or records to the BroDr p app ‘0 
which the vehicle belonged, apart from the eve ee om 
missioner not being aware of its whereabouts al east a ugust 

1958 as seen from Documents 11 and 14 referred to earlier. 


; esides there are on record statements in affidavits. 
filed Ora Ahmed and Syed Ali Safvi filed on behalf of the 
respondent which militate against the truth of the story regard- 
ing the vehicle having been delivered in April 1957 or there- 
abouts to the Transport Department. These deponents Say that 
the Land Rover jeep, presumably they intend to identify it as. 
the vehicle now in controversy, was being used not merely by 
the respondent during the election in 1957 but also by National 
Conference workers during the elections in 1962, How the vehicle 
got into their hands in 1962. from the Transport Commissioner is- 
not explained, though one Abdul Rehman Bhat who has filed 
another affidaviz in support of the respondent says that “on 
enquiry from them [ was told that the same has been given to. 


If the respondent is to be believed, he never saw or used the 
vehicle after May 1957, and his direction was that it be handed 
Over to the “ransport Commissioner to be delivered to the 
‘Development Department. lf the vehicle was undér the control 
of his party men in 1962, the story that it kad been delivered to 
the Transport Commissioner in May 1957 must obviously be 


rejected as untrue. It is Obvious that if it remained with the ' 


Transport Commissioner from 1957 to 1962, there must be some 
entry in some register of the Transport Department. 


34.17 The tespondent’s story of how his wife became 
the owner of the vehicle is even more interestir:g and is briefly 
this. His wife Mst. Hajra Begum had deen living away from 
him since*1961 and evidently she felt the need for a car and 
“he learned” that she had purchase} the vehicle from the 


Transport Commissioner Mr. Raina for a sum of Rs 3,500/- out: 


of which Rs. 2,000/- had been agreed to be adjusted against a 


debt he (Mr. Raina) owed to his maternal.cousin Bakshi Abdul © 


Rashid and the balance of Rs. 1,500/-'was Paid in cash and that 
the registration in her Name took place after this putchase This. 
story as regards the purchase by his wife is Purely hearsay for 
it starts by saying “this respondent has now learnt”. etc. the 


source of the information being Abdul Rashid, who has no doubt 


filed an affidavit in this respect to be considered latter and. 


has, therefore, to be discarded in limine, 


3418 I shall, Promise the discussion of.this story of pur- 
chase by stating that Mr. Raina has tiled an affidavit stating (1) BRE 


he was. never indebted to Bakshi Abdul, Rashid; (2) that he never. 
sold the Government vehicle to Begum Bakshi; and (3) - of, . 
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course that the price was not adjusted in the manner set out 
already. In view of this denial, the positive case of a lawful sale 
by the Government has to be established by the respondent. 
Begum Bakshi to whom notice in respect of the charge was 
;ssued under Rule 6 (1) (a) has filed no statement or affidavit 
in support of this story, nor has her son Bakshi Bashir 
Abmed, with whom she is stacéd to have been living after 
1961, chosen to file any affidavit in support. The matter 
rests wholly on the acceptance as true of the statement 
contained in the affidavit of Bakshi Abdul Rashid. My ruling 
that facts stated in affidavits which are . denied by the other 
side would not be acted on unless supported by unimpeachable 
documents, applies here also. The ruling apart, even if I 
should act on statements by the defence which have strong 
probability in their favour, I am wholly unable to accept 
as true the facts stated in this affidavit. He does _ not 
produce his accounts to prove the indebtedness of Mr. Raina 
to him, nor has he any receipt or record as regards the 
payment of Rs. 1,500/- in cash. There is no explanation even 
attempted for the non-existance of any record of the sale 
or purchase or for its non-production if any existed. Abdul 
Rashid was a member of Parliament, besides having been the 
Secretary of the ruling party in the State, and must, there- 
fore, be presumed to be acquainted with the manner in which 
public business is conducted. It is not possible to believe that 
he obtained no record or took no voucher or receipt to evi- 
dence the sale of a vehicle by the Government, if it took place. 
The respondent in- his rgoly required that the Income-Tax 
returns and as@ssments of Se K. Raina should be summoned 
stating that these would establish his indebtedness to Abdul 
Rashid and the manner in which the same was descharged. 
These returns were accordingly summoned, and as neither the 
respondent nor Abdul Rashid appeared at the stage of the 
final hearing ] examined.them myself carefully to see whether 
they supported Abdul Rashid’s story. They do not, 1 do not 
think it necessary to set out the details of these returns, 


because this is only negative. ; 


3419 Besides, there are formalities under the law for 
transfer of motor vehicles which provide for intimation to the 
Registering Authority by a document signed by the buyer and 
the seller. When these are omitted — as it is stated they 
were in this case — an explanation for it must be feuthicom: 
ing, but none is even attempted. At is in, the ue Oo = is 
circumstance, that the advertisement in the Gazette : eae 
90) in June 1963 regarding the loss of the aeons cues a 
attains significance. The document of sale by 


h Begum w “relevant 
issi i the egu ould be a 
Commissioner in favour of eden mene eral aed: 


” ine not lost 
document” and it was bdul Rashid does not say that a 


I this because even AD’ : 
ale Seta, was passed, Admittedly there was the Be a 
late hed to the jeep: though this was 4 Ne 4 
ee But still that wou ave 


and had outlived its legal life 


we 


of the law and Order ‘sity 
Elections. There is no acceptable ey; 
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enabled anyone to trace the original purchase and the history of 
the vehicle. The assertion in the advertisement of the loss 


of the documents was deliberately untrue. 


34.20 There is another circumstance eich migtre be 
mentioned in this ‘connection as relating to the et from 
whom the vehicle is said to have been aloes - The res. 
Pondent knew that the vehicle had been Purchase ue of the 
funds allotted ‘to the Development Department Bn In fack 
if he is to be believed, he directed in May 1957 that the 
Transport Department should be informed of the arrival of the 
vehicle which was to be allocated to the Dehat Sudhar De. 
Partment. If the vehicle was the Property of the Development 
Department it could have been dealt with only by the Development 
Commissioner and not the Transport Commissioner. But the 
Tespondent speaks in his reply as if he was Satisfied with the 
story of a lawfy] sale by the Transport Commissioner which 
is another Teason why the Story of the sale cannot be accepted. 


the vehicle by the Transport ommissioner, byt there are two 
more which might & considered even More crucial The first 
is that the Transport Commissioner was not competent to effect 


Tespondent, as would ke seen from the RcuMents sat out and 
explained in connection with Allegations 26 and 37 (vide para- 
Staph 13 and 29 Supra). Secondly, if the Transport Commissioner 
effected the sale, one cannot understand the Trans por- Depart- 
ment advertising the “loss” of documents evidencing the sale, for 


the sale js Supposed to have taken place by them, and the sale 


lather Nasty and awkward 


34,22 The posit; tl se 3 
analysis of the mas aon tat emerges in the light 


t L 
used by him in April—May 1957 accoring agi tt, Vehicle was 


dence that after this date 
y 


true, and thought of merely | 
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for reasons already stated I discard. In this connection the 
silence of inaction of the Development Commissioner who was 
informed of the purchase in January 1958 and who after making 
some efforts to ascertain its whereabouts, in August 1958 
took no effective steps in that direction till 1964 is not without 
significance. This could only be explained on the basis that 
the vehicle was known to be with the respondent. to whom 
according to the information furnished to that officer it was 
delivered by the Central Motors in March 1957. I feel bound 
to add that if the Developmert Commissioner, had done his 
duty by pursuing the enquiry when he got no reply to his 
letter to Mr. Avasthi, the matter could have been set right, 


and it was this lapse on his part that has been responsible 
for the situation that emerged finally. 


3423 I have held that the affidavits and documentary 
evidence adduced by the Government to prove the use of the 
vehicle by the respondent or the members of his family do 
not suffice for the purpose- Nevertheless it would be for the 
respondent, who is proved to have been in possession in 1957 
to establish what he did with it and this he has not even 
attempted seriously to accomplish, and ‘the story of the return 
of the jeep to the Transport Commissioner besides being 
riddled with inconsistencies is found to be untrue. It is clear 
that if the story of the purchase from the Transport Depart- 
ment were rejected, as I have done, the property in the vehicle 
would have been with the Covernment on the date of the 
Registration and even thereafter and it is common ground that’ 
the respondent's wife was using the jeep as her own after 
May—June 1963 treating it as her property. I, therefore, find 
that the charge as laid is made out. As a result of this abuse 
of power the respondent has benefited himself and_ his wite 
to the extent of Rs 17,609.50 being the value of this Govern- 
ment vehicle. 


35.1 What remains for consideration is Allegation 1 which 
though it is in the form of a charge, really contemplates 
merely a summary of the results of the examination of the 
charges contained in Allegations 2 to 38. Of these 37 charges, 
two allegations —8 and 28—were rejected by me on the ground 
that the evidence placed before me in their support did not 
furnish even a prima facie case of misconduct. The charge in 
Allegation 13 has been dropped by the Government itself for 
the reason that they would not be able to make it good. In the 
foregoing pages I have examined .the rest of the 34 charges, 
though for reasons which I have already stated Ihave dealt with 
them in nearly a chronological order, departing from that found in 
the notification which was merely ad hoc and not based on any 
principle. In every case where I have found the charge to be 
established, I have attempted to evaluate the financial 
advantage gained by the respondent or by the members of his 
family by the abuse of the official position of the respondent. 
In addition in respect of some of the charges | have found 
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that though certain of the members of the family ais eprain 
-improper and undue financial gains, the same had not been ae 
lished as having been due to any abuse of power or officia 
position on the part of the respondent. 


35.2 This would be convenient stage at which to set 


out the terms of Allegation l. 


“Bakshi Ghulam Mohammad and his reatives as mentioned 

in Part A of the First schedule who were persons of 

: modest: means in 1947, had by 1963 acquired vast: assets 

; and pecuniary resources valued at avout Rs, one and 
half crores and this process of acquisition was facili- 

tated by the abuse by Bakhshi Ghulam Mohammad 

of his official positions or by the exploitation by his 

family and other relatives, with his consent, knowledge 

or connivance of his official position as Deputy Prime 
Minister and later as Prime Minister of the State of 


Jammu & Kashmir”. 


It would be seen from its text that it assumes that the 
affluence and wealth of the members of the family of the res- 
pondent specified in part ‘A’ of Schedule I and the total 
assests held by them on the date when the respondent re- 
linquished the office of the Prime Minister of the State as 
compared with that these were in October, 1947 was due 
directly or indirectly to the abuse of his official position by 
the respondent. The Narration, however, of the - growth of 
the fortunes of the family which I have attempted in the 
course of my examination of the several allegations and the 
findings that I have recorded in regard to these charges 
would amply prove that this would not be quite correct. 


: 35.3 mL think I could not do better than to summarise 
in very brief outline the Progress of the wealth of the setval 
members or rather of the totality of their assests at certain 
crucil stages as tegards -which alone we have. evidence. 


35.4 In my answer to the first part of question (1) 
I have found on the evidence placed before me in regard to 
which though no reply was filed, I consider that the material 
are both Satisfactory and sufficient, that at the time when 
the respondent became the Deputy Prime Minister of the 
State the total assests of the family which consisted of 
merely of a few residential houses, did not exceed Rs, 10,000 
in value, All the members of the family put together were not 
deriving from the business which they were Carrying on and 
from the employment which some were able to secure, anythj 
more than Rs, 850/- Per mensum, oe 


35.5 The period from then 
into three distinct periods, _The first a aes pe spells 
thereabouts to 1956, by which date the assets of the meer 
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might be computed -at over Rs. 25 lakhs, The charges contained 
in Allegations 18, 4, 7 and 17 fall within this period. Having 
examined the evidence adduced by the Government on these 
charges I have found that none of them had been made out. It 
was during this period that the family concern Feroze and Co, 
which was a partnership composed wholy by the leading groups 
ot the family came into existence, and by taking contracts for 
supplies to the military authorities, Abdul Majid who was 
virtually in management of this business. was able to amass a 


phenomenal fortune, both for himself and in a lesser degree for 


the other members of the family. The family got into this 
military contract business in 1948 soon after the respondent 
assumed office as the Deputy Prime Minister of the State. It 
is possible, and I would say very probable, that Abdul Majid 
who was incharge of Feroze & Co. and as well as the other 
members of the family who were helping him in the. business 
of this firm derived advantage out of the official position of the 
respondent in the sense that the halo of the offices that he 
held, gave them a prestige and influence when dealing with 
the military authorities on the one hand and the suppliers to 
them on the other. These are intangible advantage attendent 
upon the close relationship to the holder of a high office, but 
regarding which no blame cap atrach as being any improper 
method of obtaining or conducting business. It is also possible 
as pointed out already in paragraph 3.10 page 182/ante that Abdul 
Majid exploited his relationship to. the respondent by failing to pay 
his own suppliers for the goods supplied to him as seen from some 
of the affidavits filed in this Allegation, as also some from members 
of the public filed in pursuance of the public notice under 
Rule 6 (1) (6). but as there is nothing to indicate that the 
respondent had any thing to do with this exploitation and 
as besides they are not part of the charge, 1 have not taken 
any notice of these. My only object in mentioning this here 
is to point out that these might offer in some measure an 
explanation for the sum of over Rs. 21 lakhs voluntarily 
disclosed in 1956. 


35.6 The result is that the total extent of assets held 
by the members of the family in the shape of cash, move- 
able _or immoveable properties held by them at the beginning 
of 1957 cannot be attributed to abuse of power OF of the 
official position of the respondent. 1 have taken the end of 
the year 1956 as the termination of this period because it 
was round about this petiod that the family concern of Feroze 
& Co. commenced to diversify its activities and to spread 
into verious fields, particularly In the trade in automobiles .an 

automobile accessories, aad taking forest contracts, to mention 
only the most prominent: The total of the assets acquired by 
the several members of the-familv and the cash gathered by 
them up to 1956 was therefore, by their own efforts. These 
assets including cash, I have estimated to have been overt 
Rs 25 lakhs at about the beginning of 1957 so that it 1s from 
that point, of rather with that as the financial base, that 
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One must start in judging of the Pe advantages cere 
reason of any 

al members of the family by 
pre receret official position of the respondent a really 
from October 1947: I should add that this figure o s. 25 
lakhs is based on the voluntary disclosures of their unaccounted 
assets and monies made in February 1956 by the several 


members of the family having been full and complete, 


35,7. The next period starts from 1937 eee coinciding 
with the period immediately following the return of the Tespon- 
dent’s son Bashir Ahmed from abroad after undergoing training 
in automobile engineering This period extends from then on to the 
end of 1960 when owing to differences and disputes between the 
several members of the family who up to then were the cons- 
tituents of the family concern of Foroze & Co. made up their 
minds to dissolve the firm and set up independent businesses 
each on their own account [t is during this period that ] 
find there is proof of abuse of power and of official position 
which was exerted mainly in order to assist Bashir Ahmed in 
his automobile business. Allegations 16 and 22 belong to this 
period and by reason of the facts which I have discussed in 
connection with the charge in these two Allegations, the firm of 
Fairdeal Motors, Srinagar got -the agency of TELCO products 
including T.M.B. vehicles for the Province of Kashmic and with 
the orders placed by the Government for the conventional 
and heavy duty trucks and a very large advance of Rs, 33 lakhs 
Paid to them the business was placed on a verysound financial 
footing. The firm of Fairdeal Motors commenced business in 
the latter part of October i957. from then on up to the end 
of 1960 it had even if On2 ‘proceeded on the footing that the 
firm’s income was Properly computed in the Income-Tax asses3.- 
ments earned a net profit of Rs. 5,14,851 in the cours2 of three 
years and two months, This would give some idea of the Profit- 
ability of the concern. As the agency is still continuing, the 
total financial advantage accruing from the abuse of power has 
ven computed by me at over Rs, 17 lakhs (vide Paragraph 5,64 
page 276/ante. 


35.8 There are two other charges of abuse of power 
levelled against the Tespondent which relate to this Period 
and which are covered by Allegations 3) and 33, but after 
examining the evidence I have recorded my Conclusion that 
the Government had not been able to establish the charge against 
the respondent. Though in the case of Allegation 30 I have 


found that Ghulam Nabi, the Fespondent’s brother, obtained - 


an undue and improper financial Sain of Rs, 4 lakhs the same 
has been held not Ptoved to be attributable to any positive 
act of abuse of Power on the part of the repondent, 


35.9 Taking stock of the Position towards the end 
of 19.60 what emerges is that having Started with properties 
and cash of Rs, 25 lakhs in 1956-1957, the only substantial gain 
which is proved to have been made during this period through 
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rbuse of power on the part of the respondent is the obtain- 
ing of the agency of TELCO vehicles ect. for Fairdeal Motors, 
Srinagar, the advance paid to the firm and the ordecs placed 
by the Government with it for the vehicles, (f we had 
before us the statements of acccounts which were prepared 
at the time of the break-up of the family ac the end of 
December, 1969, we could have had an idea as to the 
progress made ip those three or four yeats, but unfortunately 
they have not been forthcoming though I am quite sur2 
they are available but ‘have been suppressed. The excuse 
given that they have been los: by fire I rejecc as untrue: 


35.10 It is the next period from about the end of 1960 
to almost the date on which the respondent relinquished his 
office that we have crowdel! im a short space of time a very 
large number of charges several of which the Government 
have been able to establish The Primary beneficiaries who 
obtained improper and undue advantages by reason of the abuse 
of power which | have found are his son Bashir Ahmad, 
his brothers Abdul Majid and Ghulam Nabi and_ his cousin 
Abdul Rashid-the last of whom bzsides being a close relation 
was also the Secretary of the ruling National Conference 
party. Immediately after Bashir Ahmad became the sole prop- 
rietor of Fairdeal VMiotocs, Srinagar on lst January, 1961 un- 
der the settleme2it arrived at b2tween the members of the 
family in December 1960, the ressondent used his official posi- 
tion to assist the firm by providing it with cash out of 
Government monies These are the subject-matters of Allegations 
23 and 24. Besides when Bashir Ahmed desired to expandhis 
activities and enter the oil transpore business at tne end of 
1962 the Government cam? to his assistance by providing him 
with tankers waich were tae. not avilable owing t) restric- 
tions imposed by the Government of India following the Emet- 
gency, and enabled him to obtain the permits necessary to 
run these vehicles, so that he stood at an advantage compared 
with others who wete likely to compete with him for obtaining 
this contract Bashir Ahmad obtained a. profit of over Rs 2 
lakhs in the cours? of about 18 months by reason of his 
possession of these tankers and the contract that he obtained: 
with the Indian Oil Co. These are the subject-matter of Alle- 


gations 26 and 27. 


35.11 Bashir Ahmed had constructed a house at 
Chashmashahi and the electrical connection for this house was 
provided for it for Rs: 9,000/- at public cost at the instance of 
the respondent and this is the subject-matter of Allegation 32 


35.12 The. favours to his son Bashir Ahmed at this 
period include three more items, the first being one. of the 
4items in Allegation {+ and the second that which figures as 
item (itl) of Allegavion 15(a). Both these conceth a house at 
Noonawan in Pahalgam popularly knowa as the Prime Ministers 
House which was admittedly being used by the respondent 
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is residence during summer. This house was constructed 

= ae purchased in the name of Bashir Ahmed and his 
sister. The charge in Allegation 14 which I have held proved 
was that out of a sum of Rs.16,000/- due to Abdul Ghani Bhat 
the contractor who constructed or reconstructed this house, only 
Rs 7,000/- was paid and the balance of Rs. 9,000/- was not paid, 
Abdul Ghani Bhat being a Government contractor who obtained 
several contracts. The other charge contained in item (iii) of 
Allegation 15(a)is that 1500 flooring tiles which had been supp- 
lied for the flooring of the Tourist Centre at Pahalgam were 
improperly diverted: for use in this house, has been proved 
to the hilt. Notwithstanding the respondent’s denial I have 
found on circumstantial evidenc2his knowledge regarding the 
use of these tiles in the house. He has thus improperly 
benefited his son at public expenses onthis item to the extent 
of Rs. 1676.12. Lastly I have found that the charge contained 
in Allegation 5 has been made out, and this relates to the 
advantages gained by Bashir Ahmad by reason of an encroach- 
ment of forest land-which was managed to be sold as his private 
_ Property by obtaining fraudulent certificates as regards title. 
35.13 The same firm which diverted the 1500 tiles 
paid for by the Government for being used in the “Prime 
Minister's House” at Pahalgam—The Northern India Tile 
C rporation—also supplied 4600 flooring tiles free of cost 
for being laid in the Fairdeal Motors building at Srinagar belonging 
to Bashir Ahmed. In the case of this supply, I had the 
refreshingly frank explanation from the firm for this free 
supply of tiles to Bashir Ahmed and the lying of them at 
the suppliers’ cost, that it was not any “undue favour” but 
“due favour” shown to further their business interests, since 
piled were executing large Engineering construction contracts 
or the State Government and they tesired to be on the 
tight side of the Tespondent I have, however. found that 
oe pendent had aot been proved to have had knowledge 
eek . nee supply and so have held the charge not proved 
ike near ashir pimed obtained an undue advantage. A simi- 
fepe had been gai eee admittedly undue financial advan- 
Pendle. to-any oe ned by Bashir Ahmed the same had not 
use of power on the Part of the respon- 


dent, : 
Alene peer tecorded by me in regard tw the charge in 


35.14 Not merely this, Yasmin Bakshj if i 
4 7 hi, wife of 

ae serie! to enter the hoteliers business met 
@ possible by the respondent using his official position b 
granting her a lease of Nedous Hotel Premiszs for a period ‘ 
0 years (vide Allegation 20). The protit and loss Santee 
of Nedous & Sons and their balance-shcer though summoned 

were not produced and similarly the balarce-gheets of Ned 
Hotel after the new management took over weré also ; i 
available. I have, however, estimated the finandal ae nage 
accruing to her from this abuse of power at Rs. 600.009 (cite 
paragraph 20.32), a 
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35.15 Coming next to Abdul Majid, he had acquired two 
out of three cineme theatres in Srinagar viz, Regal and Amrish 
by purchase in 1951 and he was deriving very good profits 
from this business, particularly since he had hardly any com- 
petitors in the field. It was the case of the Government 
that the competition was not there, not because nobody else 
came forward to run theatres, but because the respondent 
saw to it that no other theatres were licensed. Government 
referred to two particular cases of Regina and Jai Hind theatres 
to whom licences were not granted for the reason that the 
respndent stood in the way I have, however, found that there 
was no basis at all for the charge against the respondent in 
respeet of the Regina, the licence for which was refused by 
the Council of Ministers at a time when Sheikh Mohd. Abdullah 
was the Prime Minister of the State. In regard to the Jai 


ind Talkies also I have found that though the Government 


had not been able to establish any active interference | by 
the respondent in the proceedings before the District Magistrate 
before whom an application for the grant of a licence was 
pending, still that he eliminated all possibility of competition 
by acquiring the Jai Hind theatre building for the Transport 
Department when the same was not needed and that this 
acqisition was an instance of abuse of official position an 
with the intention of benefiting Abdul Majid. Notwithstanding 
this finding of mine, it has not been _ possible to specify the 
quantum of financial advantage derived by Abdul Majid 
by _ this purchase Indeed it would not be possible 
to compute the advantage by reason of want of 
competition because unless we have at the same point of time 
both competition and want of competition, it would not be 
possible to determine the difference between the two and arrive 
at the figure of the benefit from want of competition. But - ° 
this, however, does not mean that no advantage was gained, 
only it cannot be computed with any exactness: 


35.16 Besides I have also found that in this period 
Abdul Majid was granted the lease of 4 site for @ petrol 
pump in Bonamsar, a very prominent locality in Srinagar just 
oppsite to the Amat Singh Club, in the name of his minor 
son Anwet Aftab. This is the subject of the charge in Allegation SOE 
In regard to this charge» I have found that though Anwat 
Aftab, the lessee had by reason of the low premium fixed 
made an undue financial gain of Rs. 6,000/-. still the same. 
had not been satisfactorily proved to have been due to the 
abuse of powet on the patt of the respondent. 


3517 The next to be considered is Ghulam. Nabi who 
specialised in the forest contract business: Three charges have 
been levelled against the respondent in regard to the bene” 
fits conferred upon Ghulam Nabi in his forest busines s-which 
are contained in Allegations 29, 39 and 31. 1 have already 
referred t0 Allegation 30 and the finding I had recorde 
in relation t0 it, viz. that though Ghulam Nabi did obtain 
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i Rs. 4 lakhs, there was not sufficient eyj- 
an undue penelit of an abuse of official position u the part 
of the respondent. My finding in the case of f egation 3] 
is also similar and I have given reasons in dea ine with the: 
charges covered by this Allegation that in neband 20 e Eve lease 
of 9-Rajwar and 53 and 54 South Lolab with which that A egation 
is concerned, the lessees had unduly and improperly benefited 
to the extent of Rs, 7,02,000 and Rs. 6,43,000, these being the 
entirety of the amounts of remission granted to them eut of 
the royalty payable by them, on the ground that there had 
been abnormal rot in the compartment leased. In the course 
of my examination of the several documents I have found 
that several of the statements in the files had been manipu- 
lated and interpolated by subordinate forest officials by the in- 
sertion of false figures in order to find and inflate a case of 
abnormal rot which did not exist. The subordinate forest 
officials appear to have vied with one another to assist 
Ghulam Nabi to obtain the maxinnm rebate and therefore a 
higher profit in the leases I have examined. But as there was 
no proof based on proper materials to establish that this had 
been due to any direction or interference of the respondent, 
and there was nothing more thin Suspicion as regirds abuse 
of power, I have recorded a finding rejecting the charge. In 
this connection I should not fail to mention that when 
Ghulam Nabi was confronted with the lists which he had him- 
self submitted as to the con lition of the logs converted out 
of the trees felled between the years 195) and 1962 in the 
South Lolab lease, which Proved that the rot inthe compart- 
ment far from heing abnormally high, was much less than normal 
exhibited a sense of realism and humour coupled with an 
amount of cynicism, when he said that he was not responsi- 
ble if the forest officials who computed the rot percentage did 


in mind his comment on Document 51 in Allegation 31 and 
the statement annexed to the affidavit of Mr. Nagash in which the 
peures fetived from the lessee’s Own record are summarised 
aig ued with which I have dealt in detail in considering 


_ 35.18. The case of the lease of 27 Budna i 
sect at the charge contained in Allegation ce pee 
one nerent footing. There we have in the files, the suc. 
shy de pi the inflation of the rot percentage took 
Fredoce an oe in the manuscript and typed notes of Mr 
5 desigeede ane Ponservator of Forests even the 40% being 
pares 150g oe. _The relief to be afforded snowballed 
made from time tots ®® %€8000 by corrections in manuscript 

© time. I could find no explanation for this 

of the status of a Chief Con- 
tervention by the respondent 
he note. Though in the 
hs of remission 


ee ee ae 


Ss 


fe 
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1 rot was unjustified and was really in the 
public money, on a critical examination Ot 
evidence 1 have found that out of this only Rs- 2t face 
was attributable to the abuse of power on the part of the 
respondent because ef the insufficiency of the evidence to prove 
his interference at stages anterior to the report of Mr. Firdous- 
J have recorded @ finding regarding improper gain regarding 
flood loss relief, though no abuse of power had been established. 


35.19. The next person to benefit by abuse of power 
during this period was Abdul Rashid. It had been suggested 
that the respondent undertook an obligation, moral or otherwise, 
‘to compensate Abdul Rashid for the very meaguce benefit that he 
derived and the paltry sums that he got on the dissolution 9 
the family concern of Feruze & Co. at the end of 
Whether this was actually so or not, the events which followed 
immediately after the break up of the family, seem to probablise 
the existence of such an understanding. Il am however not to 
be understood as saying that I have based any conclusion on 
the basis that this understanding had been proved. 


35.20 The benefits consisted of three items which followed 
one another from the end of 1960 to the middle of 1961, i. e- 
within a period of less than six months. These are the charges 
covered by Allegations 9, and 19. Allegations 9 and 10 
relate to the grant © leases of Nazul land for setting up 
petrol pumps in the Hotel Road at Srinagar and B.C. Road 
at Jammu respectively in the name of his minor son Ghulam 
Jeelani. The charge in Allegation 19 is as regards obtaining a 
cartage contract for Rashid’s wife and brother Ghulam Hussain. 
Though the grant of the leases for both the petrol pumps covered 
by Allegations 9 and 10 are riddled with ymproprieties and 
irregularities, and in both improper benefits had been obtained 
I have found that the charge of abuse of power had been made 
out only in the case of the petrol pump at Hotel Road, 
Srinagar covered by Allegation 9 and not in respect of the 
other pump site. lI have estimated the undue financial advan- 
tage gained by Abdul Rashid’s minor son Ghulam Jeelani by 
obtaining the lease of the B-C. Road site covered by Allega- 
tion 10 on a nominal premium at Rs. 24,750]-- 





35.21 In regard to Allegation 9, however, I would draw 
attention to a remark that Ihave made in discussing the charge 
that if ever there wasa case in which circumstantial evidence 
afforded by documents could completely establish a case of abuse 
of power, it was the case with respect to that charge. The 
= benefit from the improper grant of this lease 1 computed at 

Rs. 38,942.00, made up of two items. Firstly, no premium was 
charged though it had to be under the rules. If a proper premium 
‘ were charged, it would have been about Rs. 32,00). Secondly 
the Government had incurred an expense of Rs. 6,942.00 in te- 
moving an_ electric sub-station which was on the leased site 
only for the purpose of leasing it for a petrol pump site. This 
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therefore would be another advantage that had accrued to the 
lessee.- 


: ; ; 9 and 

The benefit here referred to in Allegations nd 

10 qege. age for outshone by what Abdul spashid cea 
ed from obtaining the carriage contract which 1s the subjec 
f Allegation 19. For lending their Name as catriage ecu tzee: 
tate to the ESS$O, the real work being done by ques 
Aishi Ram Batra, the previous contractors who ses _to 
work as sub contractors of the Commercial Oil Co, this being 


the name under which this business of Abdul Rashid was run Me 
this firm obtained the following sums:— : 
For the year 1961-62 ae Rs. 55,372.90 | 
For the year 1962-63 fs Rs. 69,526.80 , 
For the year 1963-64 M% ’ Rs. 75,880.90 
From 13-4-64 to 10-9-1964 bo Rs. 33,880.14 
Total... Rs. 2,34,660.74 


ee es 


These amounts were teceived by the Commercial Oi] 
Co. of which Abdul Rashid’s wife and his brother were part- 
hers though to repeat what I said earliet—The Com- 
mercial Ojl © Co, brought to this new venture of oil 
Cartage contractors no bast experience, no Capital it owned 
no tankers or other vehicles, had no facility for Tepairs, no 
staff and no Organisation, in fact nothing except the close 
telationship of its Partners to the respondent. They were 
able to displace the firm of Aishi Ram Batra who had been , 
the carriage contractors of ESSO for Over a decade earlier, 





who ha _ the tankers and the equipment which was ulti- 
mately utilised for implementing this contract, though nominally 
a8 sub-contractors of the Commercial Oil Co Y merely 
lending their Name, they obtained 
and all because the permits for transport vehicles 
under the Sttict contro] of the respondent. 


35.2 We next have the cha i 
allotment of house sites to the Members: of He ease th ; 
family specified in Part ‘A’ of Schedule | Which took lac 
mostly between 196] and 1963, Subsidised Scheme dotted 
L 


* 





(1707-3) 
the rich the most favoured ones being the members of the 
respondent's family. The defence of the respondent on this 
patt of the case, 1 am sorry to Say, is deliberately false. 
In the first place he was personally aware of the great 
demand for house sites by the very people for whom the 
scheme was intended for he presided at various .meetings 
of the Housing Board at which this problem of paucity of 
sites to meet the demand for them was discussed and 
decisions taken. Yet he chose to state in his defence 
that the plots went abegging and, therefore, he had to pers” 
uade his friends and relations to obtain allotments 
and thus set an example to others to follow. Besides the 
respondent was also aware that there had once been an auction 
of over 30 plots in Gandhinagar at Jammu and about tbe 
price realised at that auction, for he refers to it in express 
terms in his reply. How these high bids could be reconciled 
with disinclination on the part of applicants to obtain allot- . 
ments at subsidised prices he has not cared to bestow any 
thought on. Again, jin answerto a statement by the Govern- 
ment that he personally took a band in and directed the 
several allotments which were improper, irregular and contrary 
to the rules relating to allotments, he disclaimed all responsi- 
bility and threw it on the Minister for Housing which was 
wholly unfair to his colleagues because the files clearly show 
that the respondent reserved powers of allotment to himself 
in certain defined categories, and exercised this power as Prime 
Minister and thar in these cases it was not the Minister 
that made the allotments, but the respondent himself, and 
this defence he took notwithstanding that before he filed his 
reply he had before him the documents which clearly showed 
that the allotments were being made on his orders. These 
are the reasons which have prompted me to make the obser- 
vation regarding the departure from the truth not being 
inadvertent but deliberate. In dealing with the charge in respect of 
this allegation I have out of fairness to the respondent traced 
the history of the scheme and the allotments under it from 
stage to stage pointing out at each stage from the notings in 


the files the tightness of the position as regards the plots, 


how efforts were being made from time to time to acquir more 
land for the purpose of allotment, and the scramble among the 
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a i jority was based, 
applicasts for priority and the p eee tenia allocate which 
in order to contrast it with the manner ae fee EEE, tics allots! 
are the subject of charge in Allegation 12 were m ' Se wall ac tt 

eral relatives of the respondent both in Jamm ; 
ad ae athe best localities but if there had been nothing improper 
pe one this could not have been the ere ae ee tan 
it is because that there has been a conscious, 4 2 thee BiSiment AE 
in their favour both as to the size of the plots an Oost, ie salicn. 
turn but without any application when severa app c 

Each iad been accepted were pending besides ee aoe 
had not been processed and not yet accepted because ot e pact 2. 
sites for allotment, that alt have held that these. a es SW oe 
as a result of abuse of official position. I have examined wit Sas e 
part played by the respondent in these allotments and it is only in t aS 
cases where it was clearly established that it was on his orders that the 
allotment took place or should have taken place : that I have held the 
charge proved. In the tabulated statement which is annexed to the 
examination of Allegation 121 have set out the area allottea to each of 
the several reiations and the financial advantages which they had secured 
by these improper allotments effected by the respondent by abusing his 
official position. The total benefit which the members of the respondent, 
family set out in Part A of Schedule I have derived by these im- 
proper allotments I have determined as Rs. 1,35,460.93 (for details see 
paragraph 30.102 pages 1211-1212), Pausing here, I should point out 
that in view of the sccond question including a reference to the financial 
advantages conferred on the relations of the respondent in part ‘B’ of 
Schedule I, I have in dealing with the charge under Allegation 12, dealt 
with these others also, but as Allegation 1 is confined to the part ‘A’ 
relations, I have excluded those others from the above computation. 





35.24, It is, however, not as if the respondent forgot himsclf. 
Though several Properties had been purchased in the name of his son 
or his son and daughter, one of the few immovable Properties that the res- 
pondent acquired in his own name, is a plot of land at Ishbar which he 
purchased 111 1963 a few months before he relinquished his Office, The 
electrical connection to this house from the Guptaganga sub-station was 
provided at Government cost (Rs.%4,561/-) and is the subject of the 
charge in Allegation 32. The case of the fespondent as regards this is 
two-fold ; one that it Was part of a larger scheme of rural electrifica- 
tion from which he incidentally derived legitimate benefit. I have 
found that this ‘was incorrect the same being contradicted by t} flicial 
records. His other def i Gene ee 

ence was that he had nothing to do with the 
ordering of this connection, but here again his stat is belied 
fica! fecords in which his instructions are teceited (Documents ae 
in Allegation 32), Tp view of this I found the charge proved, 





33.25, But the MOSt serious of th i 
¢ e char 
a pa vs “abetting eels as distinguished from bern he 
1M regard to the 4ppropriation 9 mi iati 
ES 4 para Rover Jeep which had been pirated ny Tage tuen 
ae A for- the Community Development Department and which is 
€ sudject-matter of Allegation 34, Even the Tespondent does not 


See 


oe 
' 


ah 


esos 


dispute two facts; (1) That a vehicle was purchased in March- 
April 1957 for the Community Development Department : and (2) the 
same vehicle had been registered in the name of his wife Hajra Begum 
in June 1963. In the defence that he has raised in relation to this charge 
the respondent has not been just to himself for he has put forward 
a cock and bull story based on hearsay which he must have known was 
besides not being even plausible had not 2 shred of truth in its favour. 
[f the story of the purchase from the Transport Department were put 
aside as wholly untrue and invented for the purpose of this inquiry, 
what remains is 4 plain and naked misa opropriation of a vehicle owned 
by the Government. Though in other cases such as, for instance, in 
Allegation 26 or in 27, we have some forms observed, but even that was 
thrown to the winds when we come to Allegation 34. 


35.26. I do not propose to say here anything about the charges 
which have been made and which have been rejected as not proved, 
as well as others in which I have found that family members obtained 
undue financial advantages at the expense of the Government, but in 
regard to which the charge of abuse of power had not been clearly brought 
home to the respondent because they have been dealt with elaborately 
in the earlier part of this report and I do not wish to add to its length 
by attempting even @ summary. From the tabulated statement which 
follows, it would be seen that the total amount of improper benefit or 
undue financial advantage obtained by the respondent and the 
members of his family set out in part ‘A’ of Schedule I totals over 
Rs. 54 lakhs. Out of this Government have been able to prove that 
only about Rs. 33 lakhs odd were directly traceable to abuse of power 
on his part, though, they have also proved that about Rs. 22 lakhs 
more, had been the amount of impropet undue financial advantage which 
the members of the family obtained but in which abuse of power had 
not been brought home to the respondent. This would mean, that 
the members exploited their relationship, but that Government have 
not been able to prove that this exploitation had been with his knowledge 
or connivance. These sums are by no means insignificant, though they 
look small compared to the total of over Rs. 1¢ crores by which the 


family has improved its finances since 1957. 


35.27. To sum up, of the 34 allegations which were enquired 
into, I have found that ten of these (viz. 2, 4, 6 Tells Le: 33, 35, 36 and 
38) completely not made out, and similarly three of the four charges in 
Allegation 14. On the other side of the line I have found that the charge 
of abuse of power made in 15 of the allegations, Was established to my 
satisfaction (viz. Allegations 5, 9, 12, 16, 19, 20 to 24, 26, 27, 29, 32 and 
34) as also in one out of four in Allegation 14 and one out of three in 
Allegation 15(a). I have besides found that the family of the respon- 
dent obtained undue pecuniary advantage by negligence, irregularities 
and improvrieties committed by officials in the matters concerned with 
five allegations, viz. 10, 11, 25, 30 and 31 and two out of the three in 
Allegation 15(a), but that the same had not been brought home to the 
respondent as either having been directed by him or obtained through 
his connivance. Allegation 3 does not fit into this. scheme of division 
because, there was undue gain, but without connivance of any official 


Lomo: 4 


and without any abuse of power on the part of the respondent. Alle- 
pation 37 is omitted here because if concerns a member of the family 


in Part B of Schedule I. 


35.28. In addition, I have found that in Allegation 29 the undue 
financial advantage gained by Ghulam Nabi was more than had been 
proved to have been established as due to abuse of power on the part 


of the respondent. 


35.29. Starting with the fairly comfortable financial base of 
Rs. 25 lakhs in 1957, I am by no means surp-ised at the progress made 
in seven years. With the sum of over Rs. 59 lakhs of unfair and impor- 
per advantage gained had to be taken the experience gained and con- 
tacts established between 1948-1956 which must have contributed to their 
standing in the business world. Besides in the.fiercely competitive busi- 
ness World, particularly in the automobile and oil transport, the ad- 
vantage afforded by nearness to the centres of authority or the levers 
of power provides a sufficient edge over the rivals, as to result in a 
steady upward march towards greater affluence even without any element 
of undue advantages or abuse of power. In making this observation, 
I have in mud the case with which the Commercial Oil Co, secured 
the dealership of ESSO products in regard to which I have rejected the 
charge of abuse of power ‘of the respondent made in the first part of 
Allegation !9. These are, what one might term, natural advantages 
Which those connected by ties of relationship or friendship with those in 
high offices enjoy, and which for their elimination would require more than 
normal exacting standards cf public morality which might involve 
even an element of discrimination against those groups—a state of 
things which would be unattainable in any society. 
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CONCLUSION 


5 36.1. . | have now reached the end of a ida 3 P 

Rs } g and ard 

which has by no means been rendered easier, but rather Taidét ty 
absence of Mr. Bakshi Ghulam Mohammad at the later stages oe a 


yaquiry. Before closing I propose to permit myself a few ati 
both dn tae inquiry as well as what has brought ute rs Pes 


3020.) would start b ati i igati 

which preceded the setting up TE Sed Bae saith 
continued right through, even after I started my work until the ae 
material was gathered and placed befcre me. In my opinion th ae 
tigation has been both thorough as well as fair though I must . satess 
toa feeling that if the Government had confined themselves to tre ae 
serious and, therefore, a fewer number of charges the invest aon 
would have gained in: depth. I say this because information hadi 10°be 
gathered from the files, analysed and placed before me if answer to ; 
questions during the course of the final hearing. The fairness of ite 


inquiry, has however, been questioned by the respondent, inthe several 


statements that he has filed in answer to the charges 

the petitions which he has filed. In these he he Sy Ree: Ba 
of improper inducements being offered to ana intimidation and ee 
exercised by the investigating officers against those who had filed 
affidavits in support of the Government case. In particular in a petition 
which he filed which was numbered as Miscellaneous Petition 13/1965 
specific charges were made in relation to named individuals. But. after 
the: Government filed their reply to’ it, denying the truth of the allega- 


‘ tions and,when the petition came uP for orders, Mr. Sharma appearing 


f or the respondent stated that he was not pressing the petition and that 
if need pass no orders oni. I can, therefore, proceed only on the basis 
that the respondent was not serious about this charge- 


36.3. There 1Ssre however; one aspect of that evidence which 
I cannot pass over without comment. 


36.4. The most saddening and depressing of the materials 
placed before me were the affidavits of the officials who confessed to have 
knowingly done improper acts extending even to tampering with official 
records to the prejudice of the State and State property and monies 
in carrying out the desires or orders of the respondent to benefit him- 
self or his relations. The respondent who has denied every charge made 
against him had naturally something very sharp and scathing to say 
against these officers— some of them heads of their Departments like the 
Chief Engineer> the Chief Conservator of Forests, the Transport 
Commissioner— not to speak of the lesser ones. _ His case against them 
was put in two ways + first that these officers who still continued in 
service and some even promoted to higher jobs, had been coerced of 
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t of fear of losing their jobs face 
d to make false statements ou i 
ee oe ucenee In the alternative | he ale et tec het oun 
confession they were guilty of improprieties. their state Y 

those of accomplices entitled to little credence. 


The first alternative has not been Eeonent fon and 
the one petition, Miscellaneous Petition Eee Bed Eee 
ra ew t as pointed out ea 53 a 
were specifically made was no ae 
i the assertions. u must say 
Government had denied the truth of ie, eee 41s 
i e ser f the alternatives put forward. 
I have been impressed by the secon¢ © x ' 
i their inission these cflicers had knowingly been parties ga 
proprietics to assist the respondent when ne was the Chief executive, 4s 


36 5. 


i e assumed that they would not stoop to improprieties in the 
shape Cf he false affidavits to assist the succeeding administration 
that is conducting the prosecution in this inquiry. Though, laos 
the respondent might not be justified in saying that the cfficers Were 
coerced or induced to speak against him, he is on firmer ground when he 
accused tie cflicers of lacking in character, ana of being on their own 
admission willing tools of the Government in power. Whether what 
they stated 1r. their affidavits was true or false is a very different matter, 
but these deponents are certainly very unreliable persons. This was 
one of the reasons why I have disvarded wholly the statements inade by 
them in the affidavits filed by them when the truth of their assertions 
could not be ascertained by cross-examination, anc have confined. my- 
self to the documents and to the inferences to be drawn from them in 
the light of the facts and circumistances. 


a 


36.6, St is essential for an cfficient and clean administraticn that | 
the permanent officials should give of their honest best to the woik en- 
trustea to them, not only efficient and intelligent service, but should ¢ 
with frankness and without hesitation place before their politizal heads, ae 
their appraisement of each problem after a thorough and objective - oy 
examination. It might be that this involves some amount of delay, 
but J consider that the elimination of all délay which an examination 
at Departmental and Secretarial level necessarily involves is not neces- | 
sarily conducive to efficient administration, ] am tempted to make this 
observation, because, the impression I gct of the respondent is that he 
Was possessed of unbounded energy, vigour and drive, and impatient of ? 
formalities who even considered that the allocation of portfolios was 
merely meant to divide the departments among other Ministers, but 
inapplicable to him. I have a feeling that several of the lapses ‘com: 
mitted by him during the period when he held office could have b 
pees if si ie governing the several matters | shall presently mee 
1 re better drawn, and ) is ret ‘as a | 
innperative Pete. Oe eee of certain formalities made 


Out of public life proved trans 
of pu Ie f Sgressurs, an in 
public-spirited civil service, a Vigilant, Virile ae 
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takes a non-partisan attitude as regards cleanliness in public life, and 
an informed, intelligent and alert public opinion could prevent or stop 
it. 


36.7. But this does not mean that there might not be built- 
in safeguards against wrong-doing. In making this observation I 
have in mind what l consider to be the several lacuna which facilitatea 
some of the acts of the respondent which are the subject of the several 
chat particularly those in which I have recorded findings against 
him, 


36.8 1 would first refer to the ‘‘Rules of Business’’— 


(J) Under the present set of rules, though normally no matter 
could be brought up before the Council of Ministers without a memo- 
randum explaining the facts of the case and the resolution to be passed 
suggested being circulatea among the Ministers, an exception is made 
whereby the Chief Minister might permit a matter being brought up 
without such a memorandum. [ can well imagine cases of urgeicy, 
where Immediate administrative action is necessary and which under 
the rules woula require Cabinet sanction. On the language of the rule 
as it stands, the exception is rather vague and much too flexible. if 
the rule stated with precision the cases ia which this deviation from 
the normal practice might take place, it would tend to prevent its abuse. 
When suggesting this, | have in mind a case like what happened in the 
case of the lease to Ghulam Jeelani at the meeting of the Cabinet on 
29th December. 1960 (Gn Allegation 9). The subject of this lease Was 
not on the agenda, there Was no memorandum in relation to it and 
there could be none for the application Was still in the process of being 
considered in. the Secretariat ana yet the Cabinet sanctioned it as #f it 
were a part of the subject of the lease of Nedous, which it_ was not. 
Certainly there was lo urgency in the granting of that application, and if 
there were a ule on the lines | have indicated, the subject could not 
have been brought up and decided. 


(2) Though the existing Rules of Business do require that every 
matter which has financial implications, as touching the revenues Of 
properties of the State, should’ pass through the Finance Department, 
the ease with which this scrutiny has been avoided has in My OpIHOD: 
contributed to the facility with which favours have been se ihe 
relations of the respondent. To remedy this situation, | wout suggest 


the following ‘~~ 


(i) When any Secretary ‘ot Minister suggests that though 


a matter 4s required by the rules fo obtain the con- 


currence of the Finance Department, still the file oF 


proposal need not be circulated to i, he sat ia 
required to record his reasons, why he sugsey Bere ie 
tion from the normal. Sometimes 1 18 Sal as a es 
Finance Department signifies and symbolises red-tap 
and that to cut it would be salutary, DU Pot 
those. who share this opinion. ough too 


red-tape 1S a drag ob speed and even efficiency» Some 
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ere, ; . 5 ae 5 
of objective and detailed examinations an 
See is cable and necessary Pee fsions | 
having financial implications spvolne, oss es Boa ; 
ment or gain to parties is taken. A “gene i nl 
be drawn between the delay entailed by ue u pou 
deration which is needed to lay down er po Hey or i ake i 
a decision, ana formalities that impe 5 oe ae emen- | 
tation of the¥ policy or decision. Whi a e peace # i 
desirable and necessary it is the latter that shou e 
cut down. 





(ii) Every memorandum prepared for ee oon Hana! u 
* contains proposals, which under the rules are require _ 
to obtain the concurrence of the Finance Department, % 

but in regard to which there has been no circulation to | 
that Department to ascertain .its views, should be re- 
quired to state specifically, this fact, together with the 
reasons why it has not been considered necessary to 
obtain the views of the Finance Department. 


(3) I do not consider the rule regarding the concurrence of 
the Fmance Minister at the Cabinet Meeting as being a Substitute for 
circulation to the Finance Department as it exists now, to; be a wel ' 
considered one. In the first place, it is not fair and I should say it weuld ‘ 
be embarrassing for a Finance Minister (o be asked tO express some 
opinion on the spur of the Moment for this opinion could not be 
a reasoned One after due deliberation. Secondly, he Js not likely to have 
the materials before him for a critical examination of the question. 
Hence, 1t would really be unfair to ask for his assent at the Council 
Meeting Without a Preliminary examination by his Department. Lastly, . a 
it might be that the Minister in charge of the Department which puts up 
the proposal also holds the Finance portfolio, Unless, therefore, | 
the matter is trivial, 1 would suggest that the memoranda which specily 
that Finance has not been consulted and set oUt the reasons why this has 
not beer done, should be circulatea to the Finance Secretary along 
with the relevant files at 1east a weck or ten days befere the Meeting to 
enable the Secretary to brief the Finance Minister with the implications | 


of the proposal, so that he could make up his mind as to his attitude 
at the Cabinet Meeting. 


Among the charges which have been inquired into in 
- Cases the Finance Department has been bypassed, and it looks ; 
Was for no reason other than that if the department had been ¢o; 
matters or circumstances Would haye been brought out which 
not have been very convenient, I have i 
antecedent pro 


1s the subject of Allegation 10 and 


several 
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‘Sulted, 


In this connection, A 
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no alternative still cut down the relief suggested by 20% which having 

as oa ee ae involved (the amount involved a re- 
sion of royalty of the orde! of nearly Rs. | crore, 

a substantial saving for the State. : enon ee 


(4) Lastly, and I do not know how far it would be useful, but 
J consider it worth trying that there should be a convention by which 
Ministers, whether their assent is sought to be obtained by circulation 
or at Cabinet meetings, should in cases where the proposals before 
them are calculated to benefit themselves Or their close relatives (who 
these are might again be the subject of the convention) should declare 
to their colleagues: about their interest and the details of the nature of 
such an interest and not participate in the discussion and that this shoul 
be recorded in the proceedings of the Cabinet meeting. If there ha 
been such a convention and it had been observed, some or at least most of 
the improprieties charged against the respondent might not have come 
about. J have in mind provisions in the lines of those in the Com- 
panies Act, under which Directors have to declare their interest in de- 
cision taken by him ard have to appraise shareholdess of the nature 
of their interest before the latter are called on to sanction their proposals. 
As the proceedings of the Cabinet would be confidential,” there could be 
no objection on the score of undesirable publicity. But it would have 
the advantage of the rest of the members of the Cabinet knowing what 
they are deciding and its effect. ] have a feeling that in some at least 
of the Cabinct decisions by which financial advantages were secured for 
the relations of the respondent, the other Ministers might not have 
known of the respondent’s interest with the result that the examination 
and scrutiny which they might possibly have bestowed on the proposa 
was not forthcoming. } have besides the hope that if the interest of 


any particular Minister in the matter before the Cabinet was known 
to everyone. the chances of any impropriety being committed would 
\iminated. 


be very minimal even if it were not entirely € 


36.9. It would be seen from an examination of the charges 
that the main departments or {ransactions in which impreprieties are 


seen to. have been committed, are 
_ (1) The Transport Department. 


(2) The Forest Department. 


(3) In supplies to or purchases by Government Departments. . 


(4). The Revenue OF Nazul Department regarding 
 Jand for commercial purposes: 


grants of 


(5) The adminisiratlo® of the proviso 10 ae 90 of the 
Big Landed Fstates Abolition Act, 199¥: 
aking first the Transpust 


partment: eT 
‘age in Allegauch 19, 1 have ha 


36.10. (1) Transport D 

Depart nent, while dealing with the See ae the Barer a 
jou to examine 11 © ete 
fancttoned auring the Prime Ministersh1P f the responden 
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there peinted out that the salutary provisions of the licensing provisions 
of the Motor Vehicles Act had been entirely subverted, and m its place 
permits had been granted as a measure designed for the relief of poverty, 
as a grant-in-aic to charitable or social organisations Or as a reward 
for political service or for past service to political partics. besides of F 
course being freely available to the favoured ones. This accompanied | 
by withholding permits to those who needed them either for their : 





own trade or for transporting goods for the public, not for any reason + 
connected with their conduct or misconduct in the transport field, or e 
their ability to render service to the public in cases of public carrier i 
Perinits, not on the ground that the number of vehicles on the roaa was oy 
sufficient to meet the demands of the economy , not for the reason that ity 
the roads were nut able to bear the traffic by the extra number cf vehicles yy 
bu! on the. ground that the applicants did not satisfy wholly irrelevant — 


Standards, has been in my opinion responsible for the extraordinary f 
.. -Plofits made by the relations referred to in Allegations 19 and 27. 


tM This can be remedied only if there were strict observance of the ? 
statutory provisions, and the Transport Controller, the authority vested ; 
_ , with power to issue permits, be treated as independent and quasi-judicial. 1 
_ Lhave no information before me as to the changes in the administraticn i 
_ Of the Motor Vehicles Act and in the grant of permits which have been 
made by the successor Government. 1 am, however, making the sug- 
gestions which follow on the basis of the situation which obtained during 
the term of office of the respondent as Prime Minister. 


There should be a traffic survey, for determining the quantum 
of load to be carried from station to station by way of passengers as 
well as of goods. The Transport Authority should thereafter deter- 

. Mine the number of vehicles needed for this load, and taking into con- mAs 


_ ranted for each specified route. Provided there was nothing a ainst 
_ applicant, judged by the criterion of providing an efficient fee eoit 
pce, permits could be granted to alf applicants. If there are more 
app mans ian the number of permits to be issued, there should ‘be a 
; i ae an 5 evaluation among the several applicants to determine 
aa u i © could render the best service to the public. If it is 
Sch ae he ncourage cooperatives, or particular classes of Operators 
.ctlver-owners, they might be given preference, other condi- 


should be made to 
Bed ae Rete enter e 
~ Cone and what I have sugge DSport field, this could 
Wa gested would «es ’ cu 
au tneet that if the transpo d re such a programme, 

/ Jave indicated, the State’ oPerly organised on the 
eG mevement Opp ads a Cn rapid and a 
as Irom and {0 it, would reatly imp; 2¢ State as well cael 
effect ¢ price lavale A ADtGVe sand migl as Weld 
Coe ape ules levels of every commodity aa eve a steadyirg 
Ge pe W Secause of excessive Stocks not be; would not be-either 
Ng" Decause of delay in replenishment, cing cleared, or unduly 
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2: ee eres Department - The mcdel form cf ccntrects 
h contractors 1s not properly drawn and would have to be revised 
taking particular care to delete those which are not intended to be ene 
forced. The effect of having these in the forms, permits the pessibility 
of their being used against some, but not generally against others, thus 
giving room for discrimination. The marking system of trees as fii and 
unfit is capable of being improved and the published marking lists on 
which tenders are being invited, might contain the information regarding 
the condition regarding trees marked as ‘“fit”’ which are found im ihe 
Forest Department’s books. -I have, while discussing the examinaticn 
of random samples by the Forest Commission of the Compartment 
e 27-Budnambal, had occasion to observe the details about the trees 
which are not set out in the printed lists which are circulated to intending 
lessees. Apart from natural calamities like ficod, fire of earthquake, 
enemy action etc., there should not be any remission Cr rebate allowed. 
But what these are and the principles on which relief would be affcrded 

= should be specified in the contracts. 


The principle on which Mr. Nag rejected the suggestion of 

Mr. Firdous to allow a rebateon the royalty for what he termed “‘high’’. 

| “unecanome” and “erratic bids”, appears to me to be sound. Logi- 
, cally, however, this would mean that there should be no rebate for rot 
as well, apart from the fact that the non-availability of any remiss‘on 
on this account 1s one of the conditions of the contract. [can appreciate 
a bid being rejected on the ground of its being unduly high, or a ceiling 
being imposed on the amount of the bid based upor the market price 
‘of the yietd from the compartment and a selection of the best among 
those who were willing to take it for the amount fixed as the meximtm, 
ut I consider that when once a lease has been taker, there should be 
io rebates granted on compassionate grounds, not falling within those 
T have specified earlier. Even if for any reason rebates are inevitable, 
| the discretionary element for ascertaining whether there should be and 
f qf so the amount of rebate, should be reduced to a minimem, by clearly 
t worded rules which provide the guide lines on which such rebates would 
be granted. Having regard to the nature of their dutie g, it might not be 

ossible to eliminate all corruption and favouritism among’ the lower 

officials, but if at the highest level there were strictness, } am confident 


horiesty can ibe achieved. 





36.12. (3) Purchases by Government Departments - The terms 
on’ which supplies of goods to any Department should be specified in 
model forms of contract for each Department, and if any variation 
is necessitated ‘by the exigencies of a particular situation, the matter 
- should not, if the amount involved be above a particular figure, say 
e* rupees ten OF ‘twenty thousand be given effect to without scrutiny and 
examination by the Finance Department. J am having in mind ie 
gdvance of Rs. 33 Jakhs to Fairdeal Meters. Sriregal in 1957 ar 
Rs. | lakh to the same firmin 1961 (Allegations 1 €()é re 24 wespeatinay 3 


While on the topic of contracts entered into by Government oF 
Government Departments, T should net fail to advert to Laas oom 
which have Found to be extensive—of contracts being entere ae 

i Bsildiag coatracts ‘have been entered into with them an $2) 


a | 
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have leases containing mutual convenants. Bakshi Abdul Rashid in the | 
course of his reply to Allegation 12 has stated that the entering into 

such contracts is necessitated by the needs of the economy cf the State. 

T have been unable to comprehend clearly What this meant, but the 
practice which appears to be widespread plainly ignores the provisions cf 

the Jammu and Kashmir Contract Act which is in terms identical with 4 
the indian Contract Act. I do not know whether the State has had ' 
Occasion to enforce such contracts, with minors, but if they attempt it, . t 
they are certain to meet with legal difficulties. In the circumstances, 
T would suggest that the Government refrain from entering into such 
contracts, 


36.13. (4) Land Grants Act and Leases of State Lend for Evile- ¥ 
ing purposes: J have while discussing the charge in Allegaticn 9 cxa- zl 
mined the provisions of the Land Grants Act and the Rules urcer it cf 4 
1960. I conceive the object of the enactment was to codify the law. f 
in relation to leases of Government land for building purposes, and | 
to provide a single uniform law on the subject. The rules framed under | 
it also proceed on that basis. But by an interpretation of its provisions, 
which I am constrained to remark jis rather strained, the entire object 
of the legislation has been frustrated, and the Government have claimed } 
to retain the same powers that they had before the Act and the rules. a 
In other words they have proceeded on the footing that the Act and the 
rules had really made no difference to the law on the subject. ot 


This is hardly a desirable state of affairs. If the Government ' 
desire to retain powers to relax the rules, they should do so by amending ' 
the tules, taking such powers. That would be proper and there could 
be no objection to that course. Only if they reserve a power to relax ; 


the rules, it should not be a blanket provision, but should specify the 
class of cases in which it could and would be done, and the conditions 
which would take the place of the rules in those cases. That would be 
fair to every One concerned, and could not very much give rise to charges 
of partiality or unequal treatment. In view of the legal difficulties I have 


Pointed out, it would be in Government’s interest to have the rules 
revised at an early date. 





36.14, (5) Big Landed Estates Abolition Act, 1950 :—N t 
to the Big Landed Estates Abolition Act, 1950. an ‘oulely ee 


Power to make rules, this 


the proviso 
Prov volve an application by + 
uler-owner and a Processing and Scrutiny of that aaheeee by ihe 


even : ; | 
oe ony ee the Minister, there is no Procedure prescribed . a 
which come ten ters. Having regard to this history of this proviso 

ship” rights in ite ae after the tiller-owners obtained “owner- 

Gate ey Were ati ae sees aa i= 

dmposed even now on the right of alienation eth SL antet limitations or 


; T believeI am right in think- | 
afeguard the interests of | 

at the Same time 

n houssng accom- 

ould aim at serving | 


ing that the object of th 


ieVing the shortage of urha 
llows that the Procedure sh 
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both these purposes. So far as the tiller-owners are conc i, ti 
gj proc2dure prescribed should be such that before the Ga aee 
permission, there is a proper enquiry regarding their real desire ‘ 
sell and regarding the purpose of the buyer. To achieve this, it is ee 
sary to frame rules, to carry out the purposes of the Act. These rulke 
should provide (1) for the form of the application which shouid set a 
the name and description of the intending buyer, together with the 
price at which the property is proposed to be sold. (2) An enquiry 
by the officials of the Revenue Department of the tiller-applicant and ae 
the intending buyer. () For an ascertainment and report by the 
fim officials of the bujldings proposed to be erected on the land. (4) For 
ascertaining whether the purchaser is in a position to erect the buildings 
having regard to his financial position, and the relevant building repu- 
Jations, or whether the purchase is merely intended as a speculation in 
land. The rules might even prescribe a period within which the con- 
templated buildings should be erected. (5) For ascertaining Whether 
ie Ae ae fixed to be paid is reasonable and the Minister should grant 
permission to sell after he is satisfied on these points. 





a 


36.15. lt will-be realised that these sales involve the conversien 
of land which is being put to agricultural use, for building purpose. 
Therefore, care should be taken to ensure that the new purpose is fulfilled, 
and that land is purchased not for serving merely for agricultural pur- 
poses, for it would mean that the tiller-owner is replaced by a landlord i 
~ which is against the policy of the Act or as additional vacant space to 
already extensive compounds of existing buildings as this serve no social 


purpose. 


36.16. Finally, 1 desire to point out that this,’ has- been tbe 
first case of a ful-fledged enquiry into charges of misconduct and abuse 
Ss of official pesition to obtain financial advantages TOK himself and the 

F members of his family against a Chief Minister OF Minister cf a State. 
| am aware that there have been inquiries conducted into ce1tain alle- 

ations against Mr. K. D. Malaviya as @ Central Minister, and against 
Mr. Pratap Singh Kairon, the Chief Minister of the Punjab. But the 
first was 4 summary ingu:ly into one particular allegation and was con- 
ducted in camera—the report even not being made public. In the other 
case, the charges had been made by certain members a the public and 
there had not been any prior investigation of those & harges nd the tri- 
bunal had to pronounce its findings 0D the basis OF certain il = which 
the Government of Mr. Kairon produced. In the presse ee owever, 
here has been 4 thorough preliminary investigation © the matters in 
aie to eacn charge by officers of the State Government and it is the 
eee: that investigatioD that has been placed before the Commission. 
ce a I say that this is the first case of ful-fledged inquiry. 


owing feeling that | 

there has been a gt : : 
ee : dee ee aine, not merely among. the j Bonen’ 
3 ‘cularly in the lower cadres, but that political gahces ave 
enue Pe ae urces king private fortunes for thpse me ce 
been yaa load and relations. ut this has most often been charac- 
ang an ater assassination” and that these asserticu er rumMow's 


terised as poet sappoingment felt byst Sse whio ere 
sprang: out of a sense of envy OF disapP :. ae” aS 


z \ i 
Saea > 
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Kept. out of such offices, or worse still out of rancoz:r on the part of 


political oppoacais to smear iheir reputations and thus pull down their 
rivals from power. Very possibly there is truth in both. Committees 
have coasidered the solution i> t!sse problems and have. suggested 
procedures for ascertaining the i:uth and these “suggestions have. been 
the subject of diverse comments a ong those who are interested in 
maintainiag purity in public life v aile at the same time avoiding the 
dangers to the reputation of the ins ocent whom their enemies seek to 
besmircn. I do not Propose to enter into this controversy, © mainly 


for the reason that it is outside the scope of my .assigninent. But 


having embarked on a full scale inquiry in which charges of misconduct - 


and corruption in a public office have been made, I considered that 
I would be failing in my duty, if 1 did not patiently and metievlously 
eXamiue every piece of evidence—for or againsi—taking care to omit 
no document or aspect of a document which might throw light on the 
case of either side, and give proof of my having done so, before recor- 
ding my finding on the several charges. Besides, 1 thought that it would 
be in public interest if by going into these details | brought out the 
manner in which the improprieties were commitied and the machinery. 
emplyed to put through schemes for self-aggrandisement. or favour- 
ritis!’. Some of them are no doubt ingenious, but several are really 
clumsy as they involve apparent manipulations and alterations which 
are clearly seen in documents to achieve their purpose. 


36.18. in this connection, my analysis of the evidence. would 
Serve to show how when abuse Starts from the top, demoralisation sets 
in the Permanent services, and even officers who by virtue of their 


of those under whom they serve. If this detailed examination would by 
bringing into public view the methcds adopted to secure undue finan- 


cial advantages, serve at least in some measure to diminish 
even if it does not eliminate improprieties in pul lic life, the trouble ] 


have iaken would have been Worthwhile, and I would have e i 


my purpose, 


ie 


THE END 
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